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Right  Hon.  JOHN  EARL  OF  ELDON, 


LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN, 


Sfc»  Sfc*  Sfc* 


Mt  Lord, 

If  this  Third  Edition  of  my  Treatise  upon  Wills 
and  Codicils  shall  have  the  good  fortune  to  attract 
your  Lordship's  notice,  I  trust  it  will  appear  to 
be  more  deserving  of  your  countenance  than  the 
first  attempt  which  your  Lordship  was  pleased  to 
allow  me  to  present  to  you,  I  beg  to  repeat  that 
those  parts  of  the  Work  which  stand  upon  the 
firmest  ground  of  principle  and  science  were  de- 
rived from  your  Lordship's  decisions  in  the  Court 
over  which  you  preside ;  and  that,  unless  I  had 
drawn  largely  from  that  fund,  I  should  have  found 
it  impossible  to  have  reduced  to  any  thing  like 
consistency  the  vast  assemblage  of  cases  which 
centuries  have  accumulated  upon  the  subject  of 
these  Volumes, 


n  DEDICATION. 

I  beg  your  Lordship,  therefore,  to  receive  with 
your  usual  condescension  and  indulgence,  this 
humble  tribute  of  the  respect  which  I  feel  for 
your  Lordship's  character,  in  common  with  all 
those  who  admire  the  pure  administration  of  pub- 
lic justice,  and  the  systematic  illustration  of  the 
principles  of  English  jurisprudence. 

I  am. 
With  unfeigned  respect. 
Your  Lordship's  obliged  and  obedient  Servant, 

WILLIAM  ROBERTS. 


UD  VERTI8EMENT. 


In  this  Third  Edition  of  the  Treatise  on  Wills  and 

Codicils  so  much  has  been  omitted  which  appeared  to 

the  Author  on  his  review  of  his  original  Work  to  have 

been  superfluous,  and  so  much  has  been  added  to  supply 

deficiencies,  that  it  may  almost  claim  to  be  introduced  to 

the  public  as  a  new  performance.   With  such  a  boundless 

range  of  topics  before  him,  to  reduce  his  materials  and 

distribute  his  subject  have  been  the  chief  diflBculties  with 

which  the  Author  has  had  to  contend.     Towards  effecting 

these  desirable  objects,  a  mode  of  classification  has  been 

adopted  which^  if  the  Student  shall  be  assisted  by  it  in 

consulting,  as  much  as  the  Writer  has  been  in  composing 

the  Work,  will  deserve  to  be  pronounced  successful. 

Law  books  of  any  magnitude,  on  their  first  appearance^ 
usually  come  very  short  of  what  they  were  designed  to 
be :  but,  in  the  present  case,  the  Author  would  be  greatly 
deficient  in  candour^  as  well  as  in  discernment,  if  he  did 
not  admit,  and  lament  the  little  that  was  effectually  done^ 
even  by  the  Second  Edition  of  his  Work^  towards  re- 
pairing and  correcting  the  defects  of  the  First.  A  greater 
advance  has^  he  hopes,  been  made  by  this  third  attempt^ 
towards  the  attainment  of  his  purpose^ — that  of  laying 
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before  the  Student  such  a  view  of  the  principles  by 
^hich  the  decisions  in  this  intricate  and  almost  infinite 
department  of  law  have  been  governed^  as  may  help  him 
to  discriminate  and  digest  his  own  readings  and  avoid  the 
distractions  of  a  science  so  perplexed  with  minute  and 
multiplied  distinctions. 

Di^ring  the  progress  of  this  Work  tome  new  Reports^ 
and  particularly  those  of  Dr.  Addams^  of  the  cases  de- 
cided in  the  Ecclesiastical  Courts,  have  been  in  a  course 
of  publication^  which^  owing,  to  the  Author's  various 
avocations^  and  his  distance  from  the  metropolis  during 
much  of  the  time  in  which  he  has  been  engaged  in  this 
Work^  did  not  come  to  his  knowledge  till  it  was  nearly 
all  printed.  He  is  glad  to  find^  however^  that  the  latest 
decisions  of  the  Ecclesiastical  Courts  have  not^  in  any 
essential  degree^  varied  or  affected  the  doctrines  exhibited 
in  these  Volumes^  as  arising  out  of  the  cases  under  his 
view.  The  following  points  and  particulars  furnished  by 
these  recent  determinations  he  thinks  it  proper  to  notice, 
with  references  to  the  places  of  this  Work  in  which  the 
same  subjects  occur.  , 

The  learning  collected  in  Vol.  II.  p.  160.  respecting 
republication  by  codicil  is  recognised  in  the  case  of 
Rogers  and  Browning  v.  Pittis,  1  Addams  30. 

Concerning  the  ordinary  presumption  of  abandonment 
by  the  act  of  cancellation^  and  the  description  of  evidence 
necessary  to  rebut  such  presumption^  which  are  subjects 
treated  of  in  Part  IV.,  Chapter  iv..  Section  6.,  of  this 
Work,  the  Reader  will  find  much  valuable  illustration  in 
the  case  of  Lord  John  Thynne  v.  Stanhope,  1  Add.  52. 
In  page  32,  the  Author  has  observed  that  cancelling  is  a 
circumstance  presumptively  indicating  intention  to  revoke: 
but  perhaps  he  has  not  left  it  sufficiently  clear  that  the 
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law  infers  revocation  from  the  simple  act  of  cancelling, 
unless  it  can  be  clearly  shewn  that  the  cancelled  instru- 
ment once  existed  in  a  finished,  state ;  and  also  that  the 
testator  adhered  to  it  perseveringly^  in  mind  and  intention^ 
notwithstanding  the  cancellation.  And  see  Davis  v.  Dayis^ 
2  Add.  f33. 

To  the  cases  produced  from  Doctors'  Commons  in  the 
Fifth  Chapter  of  Part  I.^  to  shew  the  principle  on  which  the 
Courts  have  proceeded  in  receiving  or  rejecting  informal 
testamentary  papers^  may  be  added  that  of  Roose  v, 
Moulsdale^  1  Add.  129. ;  from  which  it  appears  that  a 
testamentary  paper^  not  finished  in  itsdf^  nor  finished  in 
the  deceased's  apprehension  of  it^  will  have  no  effect 
given  to  it^  where  the  deceased  had  time  and  opportunity 
to  have  completed  it^  if  he  had  thought  proper.    Beatty  v. 
Beatty^  1  Add.  154.^  further  shews  that  the  presumption 
of  law^  though  slight^  is  against  a  testamentary  paper^ 
with  an  attestation  clause^  not  subscribed  by  witnesses , 
and  must  be  rebutted  by  circumstances  before  the  paper 
can  be  pronounced  for :  and  see  the  instances  of  what 
may  rebut  such  presumption  in  the  case  of  Warburtoa  v. 
Burrows  and  Another^  1  Add.  383.  and  Doker  v.  Goff^ 
2  Add.  42.     See  also  the  instructive  case  of  M ontefiore  v. 
Montefiore^  2  Add.  358.^  wherein  the  following  observa- 
tions of  the  Judge  are  very  important :  ''  Where  a  paper 
is  unfinished^   as  well  as  unexecuted^  (especially  where 
it  is  just  begun^  and  contains  only  a  few  clauses  or  be- 
quests^) not  only  must  its  being  unfinished  and  unexe- 
cuted be  accounted  for^  but  it  must  also  be  proved  (for 
the  Court  will  not  presume  it  J  to  express  the  testator's 
intentions^  in  order  to  repel  the  legal  presumption  against 
its  validity.     It  must  be  clearly  made  to  appear^  upon  a 
just  view  of  all  the  facts  and  circumstances  of  the  caeie^ 
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that  the  deceased  had  come  to  a  final  resolution  in  respect 
to  it^  as  far  as  it  goes.:  so  that  by  establishing^  it^  even 
in  such  its  imperfect  state^  the  Court  will  give  effect  to^ 
and  not  thwart  or  defeat  the  testator's  real  wishes  and 
intentions  in  respect  to  the  property  which  it  purports  to 
bequeath^  in  order  to  entitle  such  a  paper  to  probate^ 
in  any  case/' 

To  what  occurs  in  page  174^  Vol.  11/  respecting  the 
common  and  solemn  forms  of  proving  wills^  may  be  added 
the  point  determined  in  Bell  v.  Armstrongs  1  Add.  365.^ 
that  a  next  of  kin^  after  he  has  acquiesced  in  the  probate 
taken  in  the  common  form^  is  not  precluded  from  calling 
in  such  probate^  and  putting  the  executor  to  proof  per 
testes,  even  though  he  may  have  received  a  legacy  under 
the  will  so  proved :  but  the  legacy  so  received  must  first 
be  brought  in. 

It  may  be  of  importance  to  add  to  what  is  said  towards 
the  conclusion  of  Chap.  V.^  Part  I.^  on  Nuncupative 
Wills^  the  observation  of  the  learned  Judge  in  Lemann  v. 
Bonsall^  1  Add.  389.^  that^  independently  of  the  statute  of 
Frauds^  the  factum  of  a  nuncupative  will  requires  to  be 
proved  by  evidence  more  strict  and  stringent  than  that 
of  a  written  one^  in  every  particular. 

It  is  observed  in  page  186^  Vol.  11.^  that  the  Ordinary 
is  to  grant  administration  of  the  husband's  effects  to  his 
widow^  or  next  of  kin ;  to  which  may  be  added  the  au- 
thoritative position  in  the  case  of  Webb  v.  Needbam^ 
1  Add.  404.^  that  the  widow  is  usually  preferred  to  a  next 
of  kin^  notwithstanding  her  having  married  again. 

The  case  of  Gibbins  and'Gibbins  v.  Cross^  2  Add.  455. 
furnishes  illustration  to  the  points  occurring  in  Part  IV. 
Chap,  iv..  Sect.  3.  of  this  Treatise,  on  the  Doctrine  of 
PremHiptive  Revocation  by  Marriage^  and  the  Birth  of  a 


Ciiild :  and  in  the  same  case  we  fine!  it  autiibrilatively  hid 
down  respecting^  wills  of  personal  estate^  that  the  said 
presumption,  (the  strength  of  which  may  vary  according 
to  circumstances^)  may  be  rebutted  by  evidence  shewing 
that  the  testator  meant  his  will  to  be  effectual  notwith- 
standing his  marriage^  and  the  birth  of  issue :  but  that 
such  evidence  must  satisfy  the  Court  of  this  unequivocally ; 
and  that  a  formal  codicil  made  after  the  marriage^  refer- 
ring in  direct  terms  to  the  vnll  made  before^  would^  as 
a  republication  of  the  will^  produce  that  effect. 

The  doctrine  of  the  Ecclesiastical  Courts  as  to  the 
question^  whether  upon  the  cancellation  of  a  revocatory 
will^  the  revoked  will  is  restored  to  its  operation,  on  which 
some  observations  occur  in  page  35,  of  the  Second  Volume 
of  this  Treatise,  has  received  some  illustration  from  the 
case  of  Usticke  v.  Bowden,  2  Add.  116. 

The  rule  of  construction  stated  and  exemplified  in 
ToL  I.,  page  476,  and  several  succeeding  pages,  whereby 
a  particular  and  secondary  intention  expressed  is  made 
to  give  place  to  the  general  and  leading  object  of  the 
testator,  inferrible  from  the  context  of  the  will,  has  been 
confirmed,  and  extensively  applied  in  the  recent  cases  of 
Murthwaite  and  Others  v.  Jenkinson  and  Others,  2  Barn, 
and  Cresw.  337.  And  in  Mellish  v.  M ellish,  ib.  520.,  an 
expansion  was  given  to  a  word  of  individual  import,  (as 
the  word  '^son,'")  by  construing  it  as  descriptive  of  a  class 
of  persons,  (as  ''  male  descendants,*')  in  order  to  give 
effect  to  the  plain  general  intention  of  the  testator. 

We  will  in  this  place  only  add,  by  way  of  excusing  the 
omission  of  references  to  many  cases  in  the  books,  old 
and  new,  that  the  design  of  this  Work  is  not  ;to  bring 
before  the  Reader  an  accumulation  of  judicial  decisions, 
but  a  large  and  lucid  exposition  of  principles ;  and  that 


XU  ADVERTIB8MEMT. 

where  a  doctrine  has  been  repeatedly  determined  by  sac* 
cesflive  adjudications^  without  any  enlargement  or  modi- 
fication^  it  has  not  seemed  to  the  Author  to  be  useful  or 
expedient  to  multiply  authorities. 
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TREATISE 


ON 


WILLS  AND  CODICILS 


PART  I 


THE  CONSTlTUTIOlff   OF  WILLS. 


CHAP.    I. 

The  Progress  of  the  Law. 

ALIENATIONS,  to  take  effect  after  death,  can  only 
be  the  practice  of  an  advanced  period  in  the  progress 
of  fiociety  :  after  the  hand  that  held  and  maintained 
the  possession  is  withdrawn,  to  permit  the  will  of  the 
proprietor  to  direct  the  succession,  implies  a-  conception 
of  the  sacr^dness  of  property,  and  a  state  of  order  and 
security^  which  does  not  exist  in  the  beginnings  of 
nations.  Omnino  rationi  naturali  repugnat,  alicui  jus 
esse  statuendi  de  rebus  suis  ita,  ut  voluntas  post  mor- 
lem  valere  incipiat ;  ubi  jam  veUe  desiit  et  mors  omnia 
solvit,  (a)  Among  the  ancient  Germans  the  children 
succeeded  to  the  possessions  of  the  parent,  who  had 
no  power  to  alienate  them  by  his  will.     If  he  ha4  no 

<tf)  H^.  Elem.  PoUt.part  2.  ieei.  11.  ^  53.     Vid.  Finn.  Comm. 
m.  Ih  TmL  Ordin. 
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children^  the  steps  in  the  order  of  inheritance  and 

succession  were  the  patres,  patrui,  avunctUL 

SSSS^/a^*      The  succession  of  the  heirs  of  the  body,  and  in  case 

Ho,  in  the  Ro-  of  the  dcfcct  of  such  representatives,  of  the  next  in 

^^cnce.  proximity  of  blood,  if  not  a  law  of  nature,  seems  so  to 

correspond  with  its  dictates,  that  history  hardly  carries 
tis  back  to  a  time  when  the  notion  and  admission  of  this 
claim  did  not  prevail  among  mankind  :  the  suggestions 
of  a  common  feeling  appear  to  have  made  it  a  universal 
rule  of  transmission,  and  to  have  established  it  in  com- 
munities widely  separated  by  time  and  place.  But 
though  the  representation  in  the  channel  of  blood  and 
proximity  may  be  higher  in  its  origin  than  any  positive 
institutions,  to  positive  .institutions  we  must  of  course 
refer  for  the  modifications  of  the  principle ;  which^  in- 
deed, has  been  so  variously  ordered,  that-  no  two  na- 
tions exactly  resemble  each  other  in  their  institutions 
regarding  it 

That  the  right  of  controlling  this  succession  by  the 
private  wUl  of  the  possessor,  was  the  product  of  an 
improved  period  of  legislation,  there  is  much  concur* 
rent  testimony  to  shew.  Till  the  legislation  of  Solon 
the  Athenians  did  not  possess  this  privilege,  as  appears 
from  many  authorities,  particularly  from  Plutarch,  in 
his  life  of  Solon,  (p.  196,  edit.  Bryan,)  and  the  orations 
of  Isffius,  especially  De  Philoctemonis  Hereditate.  Ac- 
cording to  Selden  De  Success.  Bon.  Hebr.  c.  24.  it  did 
not  exist  among  the  ancient  Jews ;  nor  as  we  learn  from 
Tacitus  De  Mor.  Germ.  c.  20,  among  the  Germans  in 
his  day.  The  tenderness  which  continued  to  prevail 
among  the  Romans  for  the  legal  heir  is  strongly  dis- 
played in  their  provisions  by  the  laws  Furia,  Voconia, 
.  and  Falcidia;  and  more  pointedly  perhaps  by  their 
remedy  of  querela  inofficiosi  testamenti,  wherever  a 
will  was  made  against  the  order  of  natural  affection, 
without  reasonable  cause. 

With  respect  to  the  question  how  far  the  right  of 
disposition  by  will  existed  among  the  Romans,  before 
the  laws  of  the  Twelve  Tables,  there  seems  to  be  much 
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variety  of  opinion.  The  text  of  Justinian  propounds 
the  order  in  which  the  form  of  the  testamenti  /actio 
proceeded^  which  the  student  will  consult  with  pleasure 
in  the  Commentary  of  Vinnius^  edited^  with  notes^  by 
Heineccius^  in  the  title  De  Testamentis  Ordinandis : 
where  it  appears  that  the  most  ancient  mode  of  making 
a  testament  among  the  Romans  was^  by  converting 
a  man's  private  will  into  a  public  law^  which  seems  to 
have  been  the  object  and  intention  of  the  promulgation 
or  celebration  of  a  testament  in  the  calatis  comitiia,  i.  e. 
in  the  presence  of  the  Roman  people  summoned  before 
the  Sacerdotal  College  per  curias.  And,  according 
to  HeinecciuSj  these  assemblies  were  not  convened 
specially  for  the  puipose  of  giving  sanction  to  wiUs^ 
sed  legum  ferendarum  magistraiuumque  creandorum 
causa  immo  et  oh  aUa  negotia  publicaj  helium,  pacem, 
judida. 

Thus  was  this  private  disposition  by  testament  of 
the  property  of  an  individual  promulged  and  ratified 
in  the  same  manner  as  a  public  law;  and  for  this 
reason  the  testamenti  factio  has^  in  the  text  of  the 
imperial  law^  been  said  to  be  non  privati  sed  puhlici 
juris,  D.  38.  c.  3.  and  again  by  Ulpian^  it  is  said^ 
legatum  est,  quod  legis  m>odo — testamento  relinquitur, 
Ulp,  tit.  24.  $  1. 

Another  sort  of  testament  which  existed  antecedently 
to  the  laws  of  the  Twelve  Tables^  was  that  which  was 
called  testamentum  procinctum  or  in  procinctu,  the 
making  of  which  was  the  privUege  only  of  those  who 
were  on  the  eve  of  going  to  war^  or  girt  for  the  battle, 
with  the  uncertainty  on  their  minds  of  their  ever  re- 
turnings  and  was  among  the  immunities  in  regard  to 
property  conferred  by  the  Romans  upon  the  defenders 
of  their  country. 

But  as  the  comitia  were  held  but  twice  a  year,  so  that 
a  man  mig^ht  be  surprised  by  sickness  without  having 
the  opportunity  of  thus  solemnijEing  his  last  will,  and 
the  attendance  upon  these  public  assemblies  was  often 
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difficult  or  impoffirible  to  the  a^d  and  infirm  ;  and  fur- 
thermore^ as  women  were  by  these  forms  precluded 
from  making  any  testament^  as  not  having  any  com- 
munion with  these  condtia,  according  to  Gellius^  lib.  5. 
c.  19^  a  third  method  was  struck  out  which  might  faci- 
litate the  ultimate  disposal  of  private  property  to  all 
descriptions  of  persons,  otherwise  competent ;  and  this 
last  method  was  caHed  the  testamentum  per  tes  et  libram, 
which  was  a  fictitious  purchase  of  the  fiimily  inheritance 
of  heirship,  by  money  weighed  in  a  balance^  and  ten^ 
dered  by  the  intended  inheritor  to  the  testator^  before 
witnesses. 

Thus  it  is  said  to  be  imago  vetusti  moris  in  venditione 
atque  alienatione  rerum  mancipi,  qtue  uno  verbo,  num- 
cipntio  dicitur,  nirnirum  ut  is  in  quern  hat  res  trans- 
ferehantuf,  eds  emeret  domino  tere  et  libra^  appenso  ei 
pofjjiu  x<V^  numm^o  uno.  And  it  seems  that  this  ficti- 
dous  proceeding  vras  still  retained  after  the  promulga- 
tion of  the  law  of  the  Twelve  Tables  had  authorized  the 
making  of  wills  by  the  clause  of  paterfam.  uti  legassti, 
%c.  itajus  esto  ;  it  being  still  regarded  as  necessary^  in 
order  to  raise  the  will  of  a  private  man  to  a  level  with 
the  laws  of  the  state,  that  it  should  take  the  shape  of 
a  strict  legal  transaction  inter  vivos;  for  testandi  de 
pecunia  sua  legibus  certis  facuUas  est  permissa,  mm 
autem  juris  dictionis  mutare  formam,  vel  juri  pubUco 
derogare  cuiquam  permissum  est.  C.  6.  23.  13.  The 
two  former  methods^  by  the  testamentum  in  procinctu, 
and  ealatis  connUUs,  were  thrown  into  total  disuse^  by 
the  testamentum  per  as  et  Ubram :  but  this  last  form  of 
wiHing  again  made  way  for  others  of  a  more  convenient 
description. 

The  methods  above-mentioned  were  referrible  to  the 
jtAs  civile,  or,  as  we  express  it,  the  law  of  the  land : 
but  from  the  edict  of  the  prstor  other  forms  at  length 
were  brought  into  practice :  the  maneq^atio  and  the 
wdghing  and  delivering  of  money  were  dispensed 
with^  and  in  their  steady  the  solemnity  of  signing  by 
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seyen  witnesses  was  introduced:  the  presence  only, 
and  not  the  signature  of  witnesses^  being  necessary  by 
the  jus  civile. 

At  lengthy  however^  by  gradual  use  and  progressive 
alterations^  as  the  text  of  Justinian  informs  us^  the  lex 
prataria  and  the  Jus  civile  were  in  some  degree  in- 
corporated^ and  a  compounded  regulation  took  place, 
whereby  it  became  requisite  to  the  valid  constitution 
of  a  wiH  that  the  witnesses  should  be  present  (the  pre- 
sence of  witnesses  being  the  rule  of  the  jus  cioUe) ; 
that  they  and  also  the  testator  should  sign^  according 
to  the  superadded  institution  of  positive  law  ;  and  that 
in  wtue  of  the  prstorian  edicts  their  seals  should  be 
aflixed,  and  their  number  should  be  seven. 

Afterwardis^  the  further  solemnity  of  naming  the  heir 
in  the  testament  was  added  by  Justinian^  and  again 
tijien  away  by  the  same  emperor^  in  Nov.  119,  c  9. 
and  at  lengthy  the  excess  of  testim<»iy  was  corrected 
by  the  canon  law  in  the  pontificate  of  Alexander  the 
Thirds  by  which  it  was  declared  sufficiemt  to  prove  a 
testament  by  two  or  three  witnesses^  tbe  parochial 
minister  beiii^  added ;  improhata  constituiioue  juris 
civiUs  de  Sfptem  testibus  adbibendis  ut  nimis  longe  re- 
caiente  ab  eo  quod  scriptum  est — in  ore  duorum  vel 
trium  testium  stet  omne  vcrhuniy  Swinh,  64.  DcuL  c.  18« 
lubtt.  c.  18.^  wluch  reformation  obtained  the  sanction 
ef  general  usage. 

Swinbum  says  that  this  institution  has  also  been 
reformed  by  the  general  custom  of  this  realm^  ^'  which 
distinctly  requires  no  more  than  two  witnesses^  so  they 
be  free  from  any  just  cause  of  exception  ;''  which 
observation  he  repeats  in  several  places  of  his  Treatise 
on  Wills,  on  the  authority  of  Linwood,  in  StaJlul.  Verb-. 
Prob.  de  Test.  1. 3.  Provincial  Constit.  Cant.  Bracton 
also  has  the  following  passage  : — ''  Fieri  autem  debet 
testamentum  liberi  hominis  ad  minus  coram  duobus  vel 
pbmbtM  viris  legalibus  et  honestis,  clericis  vd  lauds,  ad 
hoc  speciaUler  convocatis,  ad  probandum  testamentum 
defuncti  si  opus  fuerit,   si  de  testamento  dubitatur.'' 
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Bract,  lib.  33.  fol.  61.  :  which  words  import  a  recom- 
mendation^ and  not  an  imperative  rule ;  and  nothing' 
seems  now  to  be  better  understood^  than  that  a  will  of 
personalty  needs  neither  the  attestation  of  witnesses^ 
nor  the  testator's  seal  or  signature  ;  and  though  writ- 
ten in  another  hand^  yet  if  proved  to  have  been  written 
according  to  the  testator's  instructions^  and  approved 
by  him^  it  is  a  good  will  to  dispose  of  chattels. 

If  the  power  of  disposing  of  land  by  will  was  exer- 
cised by  our  Anglo-Saxon  ancestors^  as  from  recorded 
instances  there  appears  little  room  to  doubt^  (a)  it  seems 
much  less  likely  that  it  originated  with  themselves  thaa 
that  they  adopted  it  from  those  laws  which  the  Roman 
government  had  established  and  left  standing  in  this 
country.  It  appears^  however^  pretty  certain^  that  this 
testamentary  power  over  land  did  not  survive  the  Nor- 
man conquest^  except  in  some  cities  and  boroughs^ 
where^  by  particular  favour^  the  Saxon  institutions  were 
suJBTered  to  breathe :  (1)  it  ceased  by  the  operation 
of  the  feudal  system  of  property^  which  necessarily 
excluded  all  voluntary  alienations  of  possessions  vnth 
which  personal  services  and  duties  were  inseparably 
connected.  But  with  respect  to  moveables^  the  tes- 
tamentary power  seems^  in  this  country^  with  more 
or  less  restraint^  to  have  been  exerciseable  in  a  very 
remote  period.  The  ready  mode  of  authenticating  the 
property  in  goods  by  the  possession^  and  of  transferring 
the  possession  by  manual  delivery,  and  the  usufructuary 
and  revocable  quality  of  terms  of  years^  caused  them  at 
an  early  period  to  be  considered  as  proper  subjects  for 
every  kind  of  alienation. 

But  though  testaments  of  moveables  were  permitted 
by  the  ancient  law  of  England  according  to  Glanvilie 

(a)  Spelm.  Treat.  Fends,  22.  Wright's  Tenures,  172.  Lamb. 
Peramb.  492.    Madd.  Form.  Ang.  421. 


(1)  Whether  gavelkind  lands  in  Kent  were  devisable  by  the 
tom  seems  to  have  been  a  matter  in  dispute.    See  the  arguments  pro 
€i  con  in  Rob.  Gavel.  235. 
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and  Bracton,  yet  the  power  extended  only  to  one*third, 
called  the  dead  man's  part ;  which  limitation  seemed  to 
prevail  in  London  and  York^  after  it  had  fallen  into 
disuse  in  other  parts  of  the  kingdom^  till  at  length  by 
several  statutes  the  testamentary  power  over  goods  was 
thrown  generally  open.  (2) 

According  to  the  author  of  the  Commentaries^  ''  by 
the  ancient  common  law  of  the  land^  and  which  conti- 
nued at  the  time  of  Magna  Charta^  a  man's  goods  were 
to  be  divided  into  three  parts^  of  which  one  went  to  his 
heirs^  or  lineal  descendants^  another  to  his  wife^  and 
the  third  was  at  his  own  disposal ;  or  if  he  died  without 
a  yvife,  he  might  dispose  of  one  moiety^  and  the  other 
went  to  his  children.  If  he  had  no  children^  the  wife 
was  entitled  to  one  moiety^  and  he  might  bequeath  the 
other ;  but  if  he  died  without  wife,  or  issue,  the  whole 
was  at  his  own  disposal.  The  shares  of  the  wife  and 
children  were  called  their  reasonable  parts,  and  the 
writ  de  ralionabili  parte  bonorum  was  given  to  recover 
them. 

In  the  reign  of  Edward  the  Third,  this  right  of  the 
wife  and  children  was  still  held  to  be  the  common  law, 
though  frequently  pleaded  as  the  local  custom  of  Berks, 
Devon,  and  other  counties ;  and  Sir  Henry  Finch  lays 
it  down  expressly  to  be  the  general  law  of  the  land,  in 


(2)  By  the  4tb  W.  and  M.  c.  2.  persons  within  the  province  of  Restnunto  up- 

York  may  dispose  by  will  of  all  their  personal  estate,  in  as  large  and  ^^  ^^^'^' 

ample  a  manner  as  within  the  province  of  Canterbury,  and  elsewhere ;  by  the  customs 

and  the  widows  and  children,  and  other  kindred- of  such  testator,  are  ?^  ^^^  •"* 

.  .  -I       .  .      liOnaoD,  re- 

barred  of  their  claims  nnder  the  custom.     But  the  citizens  of  the  cities  moyed  by  sta- 

of  York  and  Chester,  who  were  freemen,  inhabiting  there,  being  ****••• 
excepted  out  of  this  statute,  the  2d  and  dd  Anne,  c.  5,  was  made  to 
repeal  this  exception,  and  to  put  them  upon  the  same  footing,  in  this 
retpect,  as  persons  within  the  province  of  York.  And  by  the  1 1th 
Geo.  1.  c.  18,  the  citizens  and  freemen  of  the  city  of  London  are  also 
enabled  to  devise  and  dispose  of  their  personal  estate  in  such  manner 
as  they  shall  think  fit,  except  where  they  enter  into  any  agreement 
691  marriage,  or  otherwise,  that  their  personal  property  shall  be  sub-' 
jeot  to  or  distributed  by  the  custom.  In  cases  of  intestacy  the  pro- 
perty becomes  subject  to^  and  distributable  according  to  the  custom* 
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the  reign  of  Charles  the  First.  But  the  law  has  since 
been  altered  by  imperceptible  degrees,  and  the  deceased 
may  now  by  will  bequeath  the  whole  of  his  goods  and 
chattels,  though  it  would  be  difficult  to  trace  out  when 
this  alteration  (c)  began.  (3) 

(c)  St  Bit.  Com.  491,  492. 


Of  the  power  of  (3)  The  difference  in  importance  always  recognised  in  <mr  Ikw^ 
^^*S  ti£j*  between  land  and  goods  arose  oat  of  the  principles  of  the  fendal  syi- 
different  stages  tern.  According  to  the  law  of  Rome^  no  such  difference  subsisted* 
ofUie  Roman     r^^^  general  representative  was  the  heir,  and  by  that  title  he  sncceeded 

as  well  to  the  moveables  as  ynmoveables.  And  when  the  whole 
substance  devolved,  the  difference  was  only  between  him  who  was 
appointed  heir  by  the  will,  and  was  called  the  h4Bre$  imiUntm^  and 
him  who  succeeded  to  the  intestate  as  his  natuial  heir.  Of  the  good# 
only  he  was  called  hwres  testamentarkuj  and  it  was  observed  bj 
Lord  Hardwicke  (3  Atk.  300.)  that  executor  was  a  barbarous  term^ 
unknown  to  the  civil  law. 

The  following  is  a  slight  summary  of  the  practice  and  forma  of 
bestowing  partaenlar^parts  of  a  mui^s  possessions  by  way  of  legacy^ 
under  the  different  stages  of  the  Roman  law,  which  had  its  origin  in 
the  dause  of  the  Twelve  Tables,  <<tfli  qui»iU€  kgas$Hy'*  dfc  whereby 
the  general  testamentary  power  as  to  the  legata  as  well  as  the  hmreAim 
instUutionesj  was  confirmed. 

The  legata  et  fidei-commiaa  were  the  two  modes  whereby  the  tea* 
tamentary- disposition  of  property  in jvorfictf leu*  things  waa  effected; 
in  contradistinction  to  a  gift  of  the  universal  inheritance  or  substaneo 
of  the  testator ;  in  the  disposal  whereof  and  in  the  institution  or 
appointment  of  the  universal  heir,  consisted  properly  the  testameKti 
f actio. 

Another  very  important  distinction  between  the  hmredUoi  ex  te9^ 
iamento  and  the  legatum  was  this — that  the  latter  was  purely  incn* 
tive,  whereas  the  former  was  often  burthened  with  obligatiouy  and 
sometimes  to  such  an  extent  as  to  be  thereby  rendered  unprofitable^ 
By  the  text  of  the  imperial  law,  the  legacy,  or  legaium^  was  defined 
to  be  ^^  donatio  qumdam  a  defltncto  reUciOj  ab  hoBrede  pranianda^ 
and  great  stress  was  laid  by  the  commentators  on  the  word  ^  qtuedemf 
as  importing  something  having  the  quality  of  a  gift  in  tome  reapocta^ 
and  yet  essentially  differing  from  it  in  oiher$.  A  gift  they  said  It 
could  not  be,  because  a  gift  was  properiy  a  transaction  between  twa 
persons,  and  requiring  for  its  periecti<m  the  acceptance  of  the  donee. 
A  legacy  did  not  depend  upon  the  acceptance  of  the  legatee,  nor 
was  it  a  transaction  between  two  persons ;  it  was  the  creature  of  the 
testator's  will  only,  ambulatory  and  suspended  duiiag  his  life.     In  a 
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With  respect  to  laHd  the  feudal  system  was  long  in 
giviBg  way  to  the  increasing  propensity  of  individuals 
to  make  provisions  that  were  to  take  place  after  deaths 


strict  Knse,  indeed,  it  was  considered  as  expecting  the  acceptance  or 
assumption  of  the  inheritance  hy  the  heir,  with  the  function  belong* 
ing  to  it ;  post  mortem  testaioris  adhuc  pendet  ah  additione  htere^" 
talk.  And  jet  it  Was  qumdam  danaHo,  as  proceeding  from  the 
heaiewiAeikce'of  the  testator,  and  conferring  a  title  of  emolnment  only 
— HMtfs,  mer^  .htcraUout.  The  latter  words  of  the  definition  ^  ab 
Juerede  prmstandoj  are  to  be  understood  as  implying,  that,  although 
the  property  in  the  thing  bequeathed  passed  directly  to  the  legatee, 
€d»  poisesHon  was  nevertheless  to  be  looked  for  at  the  hands  of  the 
heir. 

We  learn  from  Justinian's  Institutes,  tU.  De  LegoHsy  what  were  the 
ancient  methods  and  forms  of  bequeathing,  which,  by  their  strict- 
ness and  technicality  embarrassed,  and  sometimes  disappointed 
the  wishes  of,  the  testator.  These  various  forms  gave  a  diversity 
of  fights  and  remedies  to  the  legatary,  and  were  of  unequal  efficacy 
in  respect  of  the  disposing  power  of  the  testator :  as,  for  ^uaople^ 
by  one  form  a  testator  could  dispose  only  of  what  was  already  his 
own  property:  by  another,  he  could  dispose  of  the  possessions  of 
other  men,  provided  they  were  saleable,  as  far  as  his  assets  in  the 
bands  of  the  heir  would  suffice  for  the  purchase ;  some  gave  a  right  of 
action  in  retfty  and  son^e  in  personam.  These  and  odi^r  particulars  re* 
spectipg  them,  tiie  Reader  wiU  find  well  explained  in  the  Commentary 
of  y innius,  tiU  De  JLegaUs*  The  enquiry  is,  however,  only  a  matter  of 
coriocity,  as  Justinian,  by  a  sensible  law,  reduced  these  various  forms 
to  one  and  the  same  operation. 

But  as  the  general  strictness  belonging  to  them  idl  still  remained^ 
though  th^  intricacy  of  distinction  between  them  was  removed,  the  - 
same  Emperor,  by  a  stroke  of  liberal  policy,  levelled  the  distinction 
in  piMiit  of  effecty  between  the  legata  and  the  Jidet'CommiiiOf  and^ 
thcxeby  the  rigid  forms  of  expression,  the  necessity  of  the  previous 
appointment  of  an  heir,  the  testator's  inability  to  extend  the  benefit 
beyond  the  life  of  the  heir,  or  to  bequeath  it  by  an  instrument  less 
solemn  Hian  a  regular  testament,  or  codicil  confirmed  by  a  testament, 
were  all  nemoved,  and  the  same  indulgence  given  to  the  bequest  by 
mj  of  direct  legacy^  as  to  that  which  was  effected  through  the  me» 
diam  oieLtrtut. 

In  yirtoe  of  this  ordinance,  and  in  the  prosecution  of  its  spirit,  a 
mofn  liberal  interpretation  obtained  in  the  construction  of  testaments, 
JB  which  from  thenceforward  the  intention  of  the  testator  was  the 
principal  object  of  enquiry,  and  a  numerous  description  of  persons 
whpii  the  rigour  of  the  /uf  aimli9  had  pronounced  incapable  of  taking 
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It  seems^  however^  that  with  the  consent  of  the  supe- 
rior^ the  feudatory  often  contrived  to  alienate  hy  a  do- 
nation by  deed^  made  on  the  bed  of  deaths  mortis  causae 
lYhichj  being  a  gift  to  take  effect^  in  point  of  form^  de 
presenti,  though  its  real  effect  was  postponed  to  the 
death  of  the  grantor^  might  introduce  this  ambiguous 
kind  of  testamenti  /actio,  with  less  novelty  of  pria- 
ciple.  (d)  It  seems^  indeed^  that  the  consent  of  the 
heir  was^  at  firsts  and  for  a  long  continuance^  thought 
necessary  to  these  alienations  by  deed^  in  prospect  of 
death ;  though^  according  to  some  writers^  this  prac- 
tice was  worn  out  before  the  statutes  of  Henry  the  (e) 
Eighth.  (4)     Soon  after  the  statute  of  Quia  Emptores, 

(d)  Glanv.  lib.  7.  c.  1. 

(e)  See  Dal. on  Feuds,  c.  3. sect.  1,  and  Spelman's  Remains;  also 
Glanv.  1.  7.  c.  1. 


by  way  of  legacy, 'such  as  the  banished,  the  childless,  persons  living  in 
celibacy,  and  strangers,  had  their  incapacity  removed,  and  thus  the 
circuity  and  precariousness  of  a  trust  were  avoided  t  at  the  same  time, 
to  equalize  the  advantages  respectively  belonging  to  the  Ugata  and 
the  Jidei'Commissay  instead  of  the  extraordinary  and  sometimes  dila- 
tory process  bj  which  the  Jldei'Commiss a  were  enforced,  the  ordinary 
remedy  by  the  ac^to  ex  testamento^  and  even  the  ret  vindicaiioy  in 
the  cases  where  it  applied,  were  allowed  to  all  descriptions  of  le- 
gataries. 

Of  the  don^Ho       (4)  The  donatio  causA  mortis  is  a  title  of  the  civil  law,  and  of  our 

own,  to  which  the  attention  of  the  diligent  student  should  be  directed. 
In*  the  text  of  the  Institutes  of  Justinian,  lib.  7.  it  is  thus  defined,  or 
rather  described;  Mortis  causA  donatio  esty  qua  propter  mortis  Jit 
suspicionem  quum  quis  ita  donat,  ut  si  quid  humanitus  ei  contfgissetj 
haberet  iSy  qui  acdpit :  sin  autem  super  vixinset  is  qui  donavitj  red' 
peret ;  vel  si  eum  donationis  pamituissety  aut  prior  deeesserit  isy  cui 
donatum  sit,  Hce  mortis  caus&  donationes  ad  exemplum  legatorum 
redactoB  sunt  per  omnia*  Nam  cum  precedentibus  ambiguum  Jrierat^ 
utrum  donationis^  an  legati  instar  eam  obtinere  oporterety  ei  utrius' 
que  causes  quadam  habebat  insignia^  et  aUi  ad  aliud  genus  earn  re* 
trahebantf  a  nobis  constitutum  esty  ut  per  omnia  Jere  legatis  con- 
numeretury  et  sic  procedaty  quem  ad  modum  nostra  constitutio  eam 
formavit,  Et  in  summd  mortis  causA  donatio  esty  quum  magts  se 
quis  velit  haberey  quam  eumy  cui  donaty  magisque  etfui,  cui  domdy 
quam  hwredem  suum :  which  description  the  Emperor  illustrates  by 
an  example  from  the  Odyssey,  of  the  gift  of  Telemachus  to  Firms* 


MMM  mortit. 
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had  concurred  with  other  causes  to  render  the  testa- 
mentary power  over  land  as  well  as  moveables  an  ob- 
ject of  universal  desire^  the  difficulty  arising  from  the 


(See  also  other  examples  of  the  antiquity    of  this  species  of  gift  ia 
Taylor's  Elements  of  the  Civil  Law,  p.  536,  7.) 

According  to  Yinnius,  in  his  Commentaries  on  the  donatio  cmud 
mortis y  it  is  not  necessary  to  the  constitution  thereof,  that  the  giver 
should  be  in  actual  and  imminent  danger  of  death  :  but  it  is  enough 
if  he  be  moved  by  the  general  consideration  of  mortality,  sola 
cogitaHane  mortalitatis  ex  sorie  humana^  provided  he  expressly  de* 
Clares  at  the  time,  that  he  gives  with  such  expectation  and  inten- 
tion; otherwise  the  gift  will  be  construed  a  pure  and  simple  donatio 
inter  vivosy  and,  consequently,  will  not  be  revocable*  The  same 
account  of  it  is  given  by  Sw4nbnm  in  the  seventh  section  of  his 
Treatise  on  Testaments  and  Wills.  But  in  our  courts  of  equity,  the 
description  of  this  species  of  donation  has  been  confined  within  nar- 
rower bounds,  being  limited  to  those  cases  where  a  man  lying  in 
extremity,  or  being  surprised  with  sickness,  and  having  no  oppor- 
tunity to  make  his  will,  lest  he  should  die  before  he  can  make  it, 
gives,  with  his  own  hands  his  goods  to  his  friends  about  him.  ^^  This," 
says  Lord  Cowper,  '^  if  he  dies,  shall  operate  as  a  legacy  :  but  if 
he  recovers,  then  the  property  thereof  reverts  to  him."  See  Gilb. 
Eq.  Rep.  12,  IS.  Prcc.  in  Chan.  269.  1  P.  Wms.  406,  442.  3  P. 
Wms.  358.  1  Ves.  Jun,  547.  The  reader,  however,  will  find  in 
Still  V.  Chapman,  2  Bro.  C.  R.  612.  a  decision  of  Lord  Thurlow 
on  this  subject^  conformable  to  the  explanation  given  in  Vinnius  and 
Swinbum,  as  above  mentioned. 

It  appears  quite  clear,  according  to  all  the  authorities,  that  there 
must  be  a  delivery  of  the  thing  by  the  giver  in  his  life-time ;  and  it 
is  observable  that  Lord  Cowper*s  expression  in  the  case  of  Hedges  v. 
Hedges,  Free  in  Chan.  269,  was, — ^^  gives  with  his  own  hands." 
By  Lord  Hardwicke,  in  the  case  of  Shargold  v.  Shargold,  2  Vez. 
431,  it  was  said,  that  the  delivery  must  be  actual^  and  that  a  sym" 
hoUcal  delivery  would  not  do ;  for  which  reason  his  Lordship  held, 
ihat  a  delivery  of  receipts  for  S.  S.  Ann.  made  in  the  donor's  last 
illness,  andr  expressly  in  contemplation  of  death,  was  not  a  good  i/o- 
natio  m&rtis  causd  ;  consequently,  said  his  Lordship,  this  was  merely 
legatary,  and  amounted  to  a  nuncupative  will,  and  was  contrary  to 
the  statute  of  Frauds ;  for  if  the  necessity  for  delivery  were  taken 
fmm  the  thing,  it  remained  merely  nuncupative. 

Upon  the  same  ground,  his  Lordship  held  that  it  was  impossible  to 
make  a  donation  mortis  causA  of  stock  or  annuities,  because  in  their 
natme  they  were  not  capable  of  ocfua/  delivery ;  Ward  v.  Turner,  2 
Ves.  9^  4S1.  Swinb.  58.  n.  and  that  therefore  there  could  not  be  a  gift 
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necessity  of  livery  of  seisin  was  eluded  by  th^  practice 
of  making  feoffments  to  uses^  over  which,  (by  the  asMsi* 
ance  of  the  courts  of  equity^  wherein  declarations  and 


cauiA  mortis  of  them,  without  a  trantfer^  or  something  amountiiig  to  a 
transfer.  And  upon  the  same  principle  it  was  judged,  in  Miller  n 
Miller,  a  P*  Wms.  356,  that  a  note  for  lOOL  being  merely  a  chose 
in  action  could  not  be  the  subject  of  a  donatio  causA  morii$.  And 
see  Ward  o.  Turner,  2  Ves.  J.  442.  Hill  o.  Chapman,  2  Bm.  C. 
C.  603.  Even  the  deliTerjr  of  a  trunk  has  been  held  insuficiaBt  to 
pass  a  tallj  for  money  contained  in  the  trunk,  without  expresa 
mention  of  such  tally  at  the  time  of  delivering  the  trunk,  Jones  v. 
Selby,  Prec  in  Ch*  302» 

But  still,  perhaps,  if  such  a  delivery  be  made  as>  in  gifts  inter  vioot^ 
would  actually  transfer  the  property  in  the  thing,  and  give  the  pot* 
session  in  law,  this  will  be  a  sufficient  delivery  to  support  the  act  as  a 
donaHo  wtortii  cauiA;  for  the  nature  of  the  thing  must  be  respected 
in  all  transfers.  Thus  in  the  case  above  cited,  of  the  gift  of  the  re- 
ceipts for  S.  S.  Ann.  it  seemed  to  be  admitted  by  the  Chancelkir,  that 
the  transfer  oi  the  stock  itself  would  huve  been  effectual.  And,  periiajia 
Lord  Hardwicke  designed  in  the  case  above  cited  to  deny  the  e^icac  j 
of  a  symbolical  delivery  only  where  the  thing  was  susceptible  of  a  i^m- 
cyic-  and  manual  delivery.  The  decision  of  Lawson  v.  Lawson,  I  P. 
Wms.  441,  wherein  a  man  upon  his  death  bed  had  drawn  a  bill  upon  a 
goldsmith,  to  pay  100/.  to  A.'s  wife  to  buy  mourning,  is  an  instance  of 
an  effectual  appointment  in  the  nature  of  a  donatio  wuntis  causA ; 
and  see  Tate  o.  Hilbert,  2  Ves*  jun.  Ill,  wherein  that  decision  was 
approved  by  Lord  Loughborough ;  his  Lordship  at  the  same  time  ob» 
serving  that  the  report  In  9  P.  Wms*  was  incorrect,  a«  it  appeared 
lirom  the  Krister's  book  that  the  direction  for  mooniing  waa  isH 
dorsed  upon  the  bill,  in  the  donor's  hand«writing.  It  will  be  seen 
also  by  the  cases  of  StiU  v*  Chapman,  2  Bro»  C.  R.  612.,  SnellgMve 
V.  Bailey,  S  Atk.  914.,  and  Blount  v.  Burrow,  4  Bro.  C.  C.  76,  that 
both  banknotes  and  even  bonds  have  been  held  to  be  capable  of  a 
sufficient  delivery  to  constitute  a  good  donatio  causA  mortis.  It 
would  seem  by  some  of  the  older  cases,  that  the  gift  must  be  «a* 
coupled  with  any  condition,  Bibby  o.  Coulter,  cited  in  Saelgrove  «u 
Bayley,  Caa.  temp.  Lord  Uardw.  306.  n. :  but  this  opinion  is  not 
agreeable  to  later  cases,  Blount  v*  Burrow,  4  Bro.  C.  C.  7S. 

The  principal  circumstances  which  distinguish  the  donatio  morii$ 
causA  from  the  proper  legacy  should  be  attended  to.  The  points 
also  of  resemblance  shoQlc(  be  carefully  marked.  And  pffinci|MLUy 
on  thb  head,  the  ambulatory,  imperfect,  and  revocable  nature  of  both 
will  occur  as  the  most  important  article  in  which  they  agree;  wUlo  on 
the  other  hand,  the  principal  difference  betwe«i  dioni>  secw  tP 
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disposidonfi  in  respect  to  those  uses  were  carried  into 
effectj  if  made  upon  good  consideration^  a  power  of 
disposing  by  will  might  be  exercised.  And  if  these 
creations  of  uses  were  adopted  from  the  civil  law^  we 
may  conjecture  that  our  ancestors  were  led  more  easily 
into  the  practice^  by  the  notions  they  had  previously 
learned  to  entertain  of  a  distinction  between  the  legal 
and  beneficial  property^  from  their  reservations  of  the 
i^mmivm  directum^  abstracted  from  the  dominium  uiiU, 
in  their  first  feudal  donations.  (5) 


sist  ID  the  independence  of  the  title  of  the  donee  of  the  gift  cauiA 
wtarUty  on  the  act  or  consent  of  the  representative.  The  same  gronndi  of 
diferenee  distinguished  them  in  tiie  ciTillaw,  thnoHo  kite  ab  atkUHone 
JmredUetiSy  iicMi  legatumj  turn  pendei^  sed  $ola  morie  confirmaiur 
dtmaiUis.  It  shonld  be  observed  also,  that  a  donatio  causA  morti$ 
differs  from  the  legacy  in  its  exemption  from  the  jurisdiction  of  the 
ecclesiastical  courts,  2  Yez.  437 ;  and  again  resembles  it  in  its  liabi- 
lity to  debts  upon  a  deficiency  of  assets ;  see  Smith  v.  Cason,  at  the 
ewiof  Dniry  o.  Smith,  1  P.  Wms.  406.  It  is  Uabie  to  the  duties  on 
legacies,  icai^oied  l^  the  late  acts  of  Parliament ;  and  with  the  Ro- 
mans it  fell  under  the  restraints  of  the  lex  Fakidia  as  well  as  legacies. 
They  are  bpth  liable,  according  to  our.  laws,  to  be  defeated  by  cre- 
ditors. 

Finally  it  may  be  observed,  tiiat  the  fact  of  the  gift  morftt  cmssA 
is,  in  oar  law,  to  be  proved  in  the  same  manner  as  other  facts  are  ttf  be 
pniivtd;  whereas  in  the  law  ol  the  empire,  it  was  a  -point  «f  te^ 
smpWance  betweeg  this  gift  and  a  legacy,  that  the  former  was  neces- 
sary to  be  proved  by  five  witnesses;  which  was  the.  number  neces- 
sary to  the  proof  of  a  codicil,  or  any  instrument  of  a  testamentary 
operation  not  in  strictness  a  testament  according  to  its  definition  in 
the  civil  law. 

If  tiie  g^  lie  made  and  authenticated  by  a  written  instrument, 
without  any  actual  delivery,  but  the  deed  or  instrument  conveys  an  in- 
terest to  take  effect  absolutely  in  possession  at  the  decease  of  the  do- 
nor, this  cannot  be  effectuated  as  a  donatio  cau$i  mortis^  but  there 
seems  to  be  no  reason  why  it  should  not  operate  as  a  testamentary  dls*' 
position. 

(5)  There  were,  besides,  many  exceptions  to  this  restriction  upon 
the  power  of  alienation  by  will,  arising  out  of  the  customs  6f  parti-' 
cabr  places,  which  customs  are  to  be  regarded  as  attached  to  theland 
itself,  and  not  in  die  light  of  personal  privileges.  Such  a  power  of  di*' 
position  by  witt  probably  belonged  afways  tolands^  tenements,  and  he- 
fsditaments  holden  in  gavelkiad,  by  the  custom  of  Kent  i  for  informa- 
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It  is  well  known^  hovrever^  that  by  the  statute  97  H. 
8.  c.  10.  this  method  of  virtually  disposing  of  land  by 
will  was  disturbed.  For  by  that  statute  the  use^  as  soon 
as  it  was  created^  became  the  legal  estate^  which  was 
immediately  carried  to  and  executed  in  the  cestui  que 
use,  so  that  wills  lost  their  operation  on  the  use  raised 
directly  upon  a  feoffment.  It  was  stilly  however^  in  the 
power  of  individuals  to  elude  the  statute^  and  to  keep 
the  legal  separate  from  the  beneficial  interest^  by  means 
of  a  use  raised  upon  a  use^  or  a  second  use^  which 
the  courts  construed  to  be  out  of  the  reach  and  opera- 
tion of  the  act,  and  thus  transferred  them  to  the  juris- 
diction of  equity^  under  the  denomination  of  trusts. 
In  a  very  few  years  afterwards^  however^  an  end  was  in 
a  great  measure  put  to  these  artifices^  by  the  statutes  of 
32  Hen.  8.  c.  1.  and  34  Hen.  6.  c.  5.  usually  called  the 
statutes  of  Wills. 

By  these  statutes^  all  persons  having  any  manors^ 
landsj  tenements^  or  hereditaments^  in  possession^  re- 
version^ or  remainder^  holden  by  socage  tenure^  or  in 
the  nature  of  socage  tenure^  and  having  no  lands  held 
in  capite,  or  by  knight's  service^  were  enabled  to  devise 
all  their  lands^  or  any  rents^  commons^  or  profits^  out  of 
them^  to  any  person^  in  fee  simple^  fee  tail^  for  life^  or 
for  years^  at  their  pleasure.  Those  holding  of  the  king 
in  capite  by  knight's  service,  or  by  knight's  service  and 
not  in  chief,  or  of  any  common  person  by  knight's 
service,  might  devise  two  parts  thereof  in  three,  and  no 
more ;  the  other  third  part  being  to  descend  to  the  heir, 
for  satisfyingthe  duties  of  the  tenure,  and,  therefore,  the 


tion  on  which  species  of  tenure  we  must  refer  the  Reader  to  the  justly 
esteemed  Treatise  of  Mr.  Robinson,  who  makes  it  appear  by  several 
instances  that  the  same  custom  prevailed  in  respect  of  Uie  same  tenure 
in  North  Wales.  The  remedy  for  the  devisee  to  recover  lands  so  de* 
vised  to  him  under  favour  of  these  customs  was  usually  the  writ  ex 
graoi  querela  ;  which  remedy  has  by  the  better  opinion  been  thought 
to  be  a  part  of  the  custom.  According  to  the  custom  of  some  places, 
the  bailiff  might  give  seisin,  and  in  others  the  devisee  might  enter. 
9n>.  tit  Devise  43.  id.  tit  Custom.  38. 
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devise  of  the  whole  land  in  such  a  case  would  be  void. 
The  person  holding  any  such  land  by  knight's  service 
in  capite,  and  other  lands  by  socage  tenure^  might 
devise  two  parts  of  the  whole,  and  no  more,  or  any  rent, 
&c.  out  of  it,  at  his  pleasure.  He  that  held;  lands  of 
the  king  by  knight's  service  only,  and  not  in  capite, 
(as  if  a  mesne  lord  by  knight's  service,  had  also  other 
lands  held  by  socage  tenure,)  might  devise  two  parts 
in  three  of  all  the  land  held  by  knight's  service,  or  any 
rent,  &c.  out  of  it,  and  all  his  socage  lands  at  pleasure. 
But  which  disposing  power  was  only  to  be  exercised  by 
a  vnll  or  testament  committed  to  writing,  in  the  life- 
time  of  the  testator. 

By  the  conversion  of  military  tenures  into  common 
socage,  the  statute  13  Car.  2.  24,  brought  the  greatest 
portion  of  the  lands  of  this  kingdom  within  the  above- 
mentioned  statutes  of  Hen.  8.  and  made  them  dispos- 
able by- the  last  wills  of  such  as  possessed  them  in  fee 
simple.  By  this  statute,  which,  as  the  title  declares, 
was  '^  for  taking  away  the  court  of  wards  and  liveries, 
and  tenures  m  captfe,  and  by  knight's  service,  and  pur- 
veyance, and  for  settling  a  revenue  upon  his  majesty 
in  lieo  thereof,"  all  tenures  by  knight's  service  of  the 
king,  or  of  any  other  person,  and  by  knight's  service 
m  captte,  and  by  socage  in  capite  of  the  king,  and  the 
fruits  and  consequents  thereof,  were  taken  away,  and 
converted  into  free  and  common  socage;  and  it  is 
thereby  enacted,  that  all  tenures  thereafter  to  be  created 
by  the  king,  his  heirs  or  successors,  upon  any  grants 
of  any  manors,  lands,  or  hereditaments,  of  any  estate 
of  inheritance,  at  the  common  law,  shall  be  free  and 
common  socage,  and  not  by  knight's  service,  or  in 
capite. 

But  the  tenure  by  copy  of  court  roll,  and  the  services 
incident  to  the  same,  are  untouched  by  this  act  of 
Charles  3.  nor  do  the  statutes  of  Hen.  8.  above-men- 
tioned extend  to  them,  as  they  do  not  come  within  the 
description  of  socage  tenure.  The  tenure  in  frank- 
almoign, and  the .  honorary  services  of  grapd  serjeants^ 
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other  than  of  wardship^  marriage^  and  the  charges  inci- 
dent to  the  tenure  by  kni^t's  ftervioe,  were  likewise 
unaffected  by  the  said  act  of  Charles  the  Second.  (6) 
SjiSoTo?"'      It  appears^  however,  that  there  was  something  to 
^besuttttct of  |.egret  in  the  almost  boundless  fecility  which  was  giyen 

to  the  testamentary  power,  by  the  operation  of  these 
statutes ;  in  so  much  that  a  celebrated  writer  has  re- 
narked,  in  speaking  of  the  operation  of  the  statute 
of  Wills,  that  experience  soon  shewed  how  difficult 
and  hazardous  a  thing  it  is,  CTen  in  matters  of  public 
utility,  to  depart  from  the  rules  of  the  common  law, 
which  are  so  nicely  constructed,  and  so  artificially  oen- 
nected  together,  that  the  least  breach  in  any  one  of 
them  disorders,  for  a  time,  the  texture  of  the  whole. 
Inniunerable  frauds  and  perjuries  were  quickly  intro* 
duced  by  this  parliamentary  method  of  inheritance ;  for 
ao  loose  was  the  construction  made  upon  this  act  by 
the  courts  of  law,  that  bare  notes  in  the  haad*writiQg 
of  another  person  were  c^n  with  very  Uttle  inquiry 
allowed  to  be  good  wills  within  the  statute. 

According  to  the  cases  upon  this  statute,  the  tes- 
tament of  lands  and  tenen^ents  ought  not  only  to  be 
in  writing,  but  must  be  committed  td  writing  sit  .tl^ 
time  of  the  making  thereof,  or  at  least  in  the  life- 
time of  the  testator;  and  it  waa  not  sufficient  to  put  it 
into  writing,  after  the  testator's  death.  But  if  the  wil 
were  made  by  parol,  and  wene  afterwards  written^  ami 
then  carried  to  die  testator  for  his  approbation,  and  he 
iqiproved  of  it,  it  was  a  good  will  of  lands,  uhdea  the 
atatotes  of  Henry  the  Eighth ;  and  it  has  been  heUL  that 
if  the  testator,  when  he  declared  his  wiU  by  word  of 
month,  had  oidered  the  same  to  be  written,  and  the  will 
was  accordingly  written  in  his  life-time,  the  testament 

(8)  This  Act  made  aome  dtention  «lia  in  locage  teaoie.  It  tiis)L 
sxrmj  the  ai^purJUe  marwTy  wApurfaireJUx  cheoaUerj  which  ve«» 
incident  to  all  socage  tenuFes.  And  it  relieTed  aocage  m  upiie  from 
the  burthen  of  the  King's  primer  seizin^  and  fines  of  alienation  to  the 
King,  to  both  of  which  socage  i^  cqptfe  was  e^pudljHaMewHh  tenon 
by  Ught's  serfice.    See  Harg.  Co.  Litt  PS.  c.  (S>. 
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was  as  g^d  as  if  it  had  been  written  at  first.  But^  if 
a  man  were  on  his  death-bed^  and  another  came  to  him,* 
and  asked  him  whether  his  wife  should  have  his  land^ 
to  which  he  answered^  yes,  and  a  clerk  being  present' 
put  this  into  *  writing,  without  any  •  precedent  com^ 
mand,  or  subsequent  allowance  of  the  sick  person,  this 
was  not  a  good  testament  of  land,  to  satisfy  the  statute' 
ol  Wills ;  and  if  a  man  declared  his  will  before  witnesses, 
and  sent  for  a  notary  to  write  it,  and  died  before  he- 
came,  and  then  it  was  written,  this  was  no  good  will  of 
lands-,  though  it  would  have  been  sufficient,  at  that 
time,  as  a  nuncupative  will  of  chattels. 

But  if  a  notary -took  direction  from  a  sick  person  for 
his  will,  and  afterwards  went  away  and  wrote  it,  and 
then  brought  it  again,  and  read  it  to  the  testator,  who 
approved  of  it,  or  if  it  were  written  from  his  mouth  by 
the  notary,  by  the  direction  of  the  testator  himself, 
although  it  were  not  shewn  or  read  to  him  afterwards; 
these  were  held  to  be  valid  dispositions  of  land,  under, 
the  statutes  of  Henry  the  Eig^ith.  And  further,  it  has 
been  held  upon  these  statutes,  that  if  a  notary  took  rude 
notes  or  directions  from  a  sick  man,  which  he  agreed 
to,  and  they  were  afterwards  written  fair  in  his  life- 
time, and  not  shewn  to  him  again,  or  not  written  fair 
till  after  his  death,  this  was  an  effectual  will  to  dispose 
of  lands,  (e) 

In  the  case  of  Laurence  t;.  Kete,  (/)  we  have  the  sen- 
timents of  the  judges  much  at  large,  respecting  the 
sufficiency  of  a  will  under  these  statutes.  A.  being 
sick,  said  that  he  had  devised  all  his  lands  to  his  wife^ 
for  life,  and  limited  several  remainders  of  several  par-^ 
eels  of  them,  and  about  an  hour  afterwards  expressed 
a  wish  that  one  K.  were  there  to  write  his  mil,  where- 
upon the  wife,  without  acquainting  her  husband  with 
it,  sent  for  K.  who,  from  the  mouth  of  the  witnesses 
who  heard  the  devise,  wrote  the  same :  but  because 
they  differed  in  their-  testimony,  touching  the  limita- 

(e)  Perk.  sect.  476,  477.    Dyer,  63. 72.  Plowd.  545.  4  Rep.  (JO. 

(/)  Alleyn  Rep.  54. 

TOL.  I.  C 


4a  ^  C&n^tUi&n  of  WHk.  Ij^piim  u 

^ovOL  of  the  temainders^  he  wrote  two  witls^  and  Huw 
without  the  pmity  of  the  husband;,  wha>  hefore  tha 
writing  was  finished^  became  senseless^  and  pvesently; 
afifteFwards  died. 

And  thereufmi  the  followiiftg  pioints  were  agre^  ta; 
by  the  Courts  and  given  in  charge  to  the  jury :  IbL. 
That  an  actual  devise  by  word  is  no  suflKcioit  ground 
for  a  stranger  to  write  the  wili^  but  there  ought,  to  be) 
an  actual  desire  expressed  to  have  the  will  written:, 
nor  is  a  bare  wishing  sufficient;  there  should  be  mml 
4(ctiial  willing.  2.  That  this  desire  ought  to  be  exr 
pressed  in  some  short  i^ace  of  time  after  the  devise^ 
eo  that  it  may  be  regarded  as  one  continual  act ;  for  if 
the  devise  be  made  at  one  time^  and  at  another  time  the 
devisor  sends  for  a  person  to  write  his  will^  a  new 
declaration  will  be  necessary  to  make  it  effectual.  3. 
That  an  actual  desire  of  the  husband  that  K.  were  there 
to  write  his  will^  was  a  sufficient  ground  for  the  wife  ta 
send  for  him^  though  the  devisor  gave  no  express  diree-* 
tions  to  do  it.  4<  That  the  writing  the  will  from  the 
mouth  of  witnesses  was  sufficient^  and  it  need  not  be 
from  the  mouth  of  the  testator.  5,  If  witnesses  agree 
as  to  the  devise  for  life^  the  will  fitonds  good  for  that^ 
though  they  disagree  as  to  the  limitation  of  the  re^ 
fiaaiiiders.  6.  Though  the  devisor  becomes  senseless 
before  the  will  be  written ;  yet^  if  it  be  written  b^ore 
he  dies^  it  is  a  good  will  in  writing.  7.  If  a  will  con- 
tinue in  writing  at  the  time  of  the  death  of  the  testator; 
though  it  be  lost  or  burned  afterwards^  it  stands  good : 
but  if  it  be  burned  at  the  time  of  his  death,  then  the 
dei^se  is  vind.  The  next  day  the  jury  gave  a  verdict 
4^tlst  the  will^  because  the  evidence  was  not  clear  as 
to  the  testator's  desire  to  send  for  K.  There  was  a 
motion  for  a  new  trial,  upon  pretence  of  partiality  in 
tonie  of  the  jurors:  but  the  motion  did  not  succeed. 

The  case  of  Stephens  v,  Gerrard  (g)  has  been  said 
to  have  giveu  rise  to  the  clause  respecting  the  signature 

it)  Sid.  315.  %  KebL  in. 
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and  attestation  of  wills  in  the  statute  of  Fraads.  Some 
loose  sheets  of  paper  were  there  produced  as  the  will 
of  Sir  Edward  Worsley,  and  a  title  was  set  up  under 
fhem  in  fevour  of  his  natural  daughter:  they  were 
written  by  one  Baynham^  an  attorney  of  Gray's  Inn. 
Sir  Edward  had  not  signed  them :  and  there  was  no 
evidence  offered  to  prove  them  published^  but  that  of 
Bbynham ;  whose  evidence^  according  to  Siderfin^  made 
it  appear^  that  Sir  Edward  had  dictated  a  writing  made 
by  him^  and  had  caused  it  to  be  interlined,  and  had 
said  that  he  intended  to  write  it  over  again  himself,  but 
that  in  the  mean  time  what  was  written  should  be  his 
will^  though  he  refused  at  that  time  to  sign  and  publish 
it  as  such ;  and  the  conclusion  of  it  as  it  stood  was  as 
foHows^  "  in  witness  whereof  I  have  put  my  hand  and 
seal  to  every  sheet/'  but  in  feet  his  hand  and  seal  were 
not  put  to  any  one  sheet ;  the  Courts  nevertheless^  held 
this  to  be  a  sufficient  will^  and  so  the  jury  found  it. 

These  loose  constructions  of  the  statute  of  Wills,  These  loose 

'    construcnons 

which  afforded  such  facilities  to  desifirninf  persons  for  of  the  statute 

°         °    *^  of  Wills  called 

practising  upon  the  weakness  of  men  on  the  bed  of  for  the  formal 
sickness^  or  of  forging  testaments  and  supporting  them  ^s^Jdb^thT 
by  perjury,  when  the  lips  of  the  party  were  closed  for  Bectfobs  o?th« 
ever,  induced  the  Legislature  to  interpose  some  addi-  pJJ|J^®' 
tional  guards  for  the  protection  of  these  last  and  most 
solemn  dispositions  of  property.     By  the  statute  of  39 
Car.  2.  c.  3.  it  was,  therefore,  enacted,  that  *^  all  devises 
and  bequests  of  any  lands  or  tenements,    devisable 
either  by  force  of  the  statute  of  Wills,  or  by  that  statute, 
or  by  force  of  the  custom  of  Kent,  or  the  custom  of 
any  borough,  or  any  other  particular  custom,  shall  be  in 
writing,  and  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence,  and  by  his  ex- 
preM  directions,  and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devisor  by  three  or  four 
credible  witnesses,  or  else  they  shall  be  utteriy  void  ^nd 
4>f  none  effect/' 

It  is  considered  by  Swinburn  among  the  advantages 
of  a  tonf ten  testament,  that  the  testator  has  thereby  an 

c% 
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vl^  *offbc  ^opportunity  of  concealing  the  contents  from  the  wit- 
writteniriii      nesses^  which  he  cannot  do  when  he  makes  a  nun- 

•  that  the  con-  .  ,__  ■  /   ^ 

tents  miffht  be  cupotive  testament.     For^  says  he^  (alter  enumerating 

concealed  from  i*    ^i  »•  i_*   i_  x*        11      *    a 

the  witnesses,    many  of  the  motives  which   may  rationally  influence 

the  testator  to  keep  those  in  expectancy  ignorant  of  his 
last  dispositions  J  in  these  and  the  like  cases^  after  the 
testator  has  written  his  will  with  his  own  hand^  or  pro- 
cured some  other  to  write  the  same^  he  may  close  up 
the  writing  without  making  the  witnesses  privy  to  the 
contents  thereof;  and  shewing  the  same  to  the  witr 
nesses^  he  may  say  unto  them.  This  is  my  last  xbiU 
and  testament y  or  herein  is  contained  my  last  wiU  ;  and 
this  is  sufficient. 

Nor^  continues  he^  is  the  instrument  the  less  avail- 
able^ because  the  witnesses  do  not  know  what  is  con- 
tained in  the  same^  in  case  the  witnesses  be  able  to 
prove  the  -  identity  of  the  writing  ;  that  is  to  say^  that 
the  will  produced  is. the  very  same  writing  which  the 
testator  in  his  lifetime  affirmed  before  them  to  be  his 
'  will :  otherwise^  the  will  can  have  no  effect  through 
defect  of  sufficient  proof.  The  same  writer,  therefore, 
recommends,  lest  the  will  should  fail  for  want  of  suf- 
ficient proof,  when  the  testator  would  not  have  the 
contents  known,  that  the  witnesses  should  write. their 
names  on  the  back,  or  on  some  part  of  the  testament, 
or  use  some  other  means  that  might  enable  them  to 
depose  and  testify  undoubtingly,  that  the  same  is  the 
very  writing  itself,  which  the  testator  affirmed  to  be 
his  will,  {h) 
ttbrts'tSSii^  What  Swinburn  here  recommends  in  practice  be- 
nnder  the  sta-  came  soou  afterwards  the  law  of  the  land,  by  the  wise 

tote  of  Charles.  "^ 

enactments  of  the  statute  of  29  Car.  II.,  which,  while 
it  gave  to  the  declaration  of  a  man's  last  will  the  solemn 
notoriety  of  a  triple  attestation,  preserved  to  testators 
all  the  advantages  of  the  written  form  ;  for  though,  by 
the  statute  of  Charles,  the  three  witnesses  must  sign  in 
the  presence  of  the  testator,  it  is  no  more  necessary  for 

{h)  Swinb.  ou  Test  Part  1.  s.  11.    God.  0.  L.  M. 
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them  than  for  the  witnesses  who  were  voluntarily  called 
iu  by  a  testator  to  attest  the  instrument  in  writing,  un- 
der the  statute  of  Henry  the  Eighth^  to  be  privy  to  the 
contents  of  the  instrument. 

In  Peate  v.  Ougley,  (i)  which  was  after  the  statute 
of  Charles^  a  testator  produced  to  the  witnesses  a  paper 
folded  up^  and  desired  them  to  set  their  hands  to  it  as 
witnesses^  which  they  all  did  in  his  presence,  but  they 
did  not  see  any  of  the  writing,  nor  did  he  tell  them  it 
was  his  will^  or  express  what  it  was  :  but  it  was  all 
written  with  the  testator's  own  hand.  It  was  objected 
that  this  was  not  a  good  execution  of  the  will  within 
the  statute ;  for  that  it  was  not  enougli  that  the  wit- 
nesses wrote  their  names,  they  ought  to  attest  the  sign- 
ing by  the  testator^  or  at  least  the  publication  of  the 
will ;  but  that  the  testator  neither  signed  the  will  in 
their  presence,  nor  declared  it  to  be  his  last  will  before 
them.  On  the  other  side  it  was  insisted,  that  the  exe- 
cution was  sufficient  within  the  statute  ;  for  that  there 
was  no  necessity  for  the  witnesses  to  see  the  testator 
write  his  name  ;  and,  if  he  wrote  these  words^  signed, 
sealed,  and  published  as  his  will,  and  desired  the,  wit- 
nesses to  subscribe  their  names,  it  was  a  sufficient 
publication  of  his  will,  though  the  witnesses, did  not 
bear  him  declare  it  to  be  his  xtilL  And  Trevor^  J.  was 
of  opinion  that  there  was  sufficient  evidence  of  the 
execution. 

-  But  the  case  of  Trimmer  v.  Jacks^on  (Jk)  went  further ; 
for  there  the  witnesses  were  so  far  removed  from  a 
knowledge  of  the  cont^is,  that  they  were  actually  de- 
ceived as  to  the  nature  and  purpose  of  the  instrument, 
which  they  were  led  to  believe,  from  the  words  used 
by  the  testator  at  the  time  of  the  execution,  was  a  deed, 
and  not  a  will.  It  was  delivered  as  his  act  and  deed ; 
and'thei  words  '  sealed  and  delivered '  were  put  above 
the  place  where  the  witnesses  were  to  subscribe  their 
names ;  but  in  consideration,  as  it  is  said,  of  the  in* 

fO  Com.  197. 

(it)  Cited  by  Deiiison,  J.,  in  Wallis  r.  Wallis,  4  Bum.  Ecd.  L.  127. 
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convenienice  that  was  possible  to  arise  in  femilies  from 
its  being  known  that  a  person  had  made  his  will^  it 
was  adjudged  by  the  Court  that  this  was  a  sufficient 
execution . 

According  to  these  cases  it  not  only  appears  to  have 
been  the  opinion  of  the  Courts  that  it  was  unnecessary 
that  the  witnesses  should  be  privy  to  the  contents  of 
the  will  since  the  statute  of  Charles^  (as  it  certainly 
appears  to  have  been  held  upon  the  statute  of  Henry 
the  Eighth  J  but  they  seem  to  have  carried  the  allow-^ 
ance  beyond  the  cases^  (loose  as  they  appear  to  have 
been  J  which  were  determined  upon  the  statute  of 
Wills;  for,  as  we  learn  from , Swinbum,  the  authoii* 
ties  go  no  further  than  to  shew,  that  one  of  the  advan* 
tages  of  the  vnritten  testament  over  the  nuncupative 
method,  (which  was  still  permitted^  where,  by  the  cus- 
toms of  particular  places,  lands  were  devisable)  was  the 
opportunity  it  gave  to  the  testator  to  make  an  effectual 
will,  without  disclosing  the  contents  even  to  the  wit- 
nesses, which  was  a  concealment  oftentimes  of  import* 
ance  to  the  peace  of  families  ;  but  then  the  identity  of 
the  will  ought  to  be  proved  :  and  therefore,  it  seems 
to  have  been  a  common  idea  with  the  writers  upon  the 
subject  of  wills  previous  to  the  statute  29  Car.  2.,  that 
the  nature  of  the  instrument  or  writing  ought  to  be 
announced  or  published  by  the  testator  to  the  parties 
present. 

A  reliance  upon  the  security  derived  from  the  attesta- 
tion by  three  credible  witnesses  in  the  presence  of  the 
testator  may  account  for  the  litde  importance  attributed 
by  some  of  the  judges  to  the  publication  of  the  will  by 
the  testator  ;  so  little  indeed,  as  to  deem  it  unnecessary 
for  him  to  announce  or  declare  to  the  witnesses  the 
nature  of  the  instrument  they  were  to  sign. 

In  the  case  of  Wallis  v,  Wallis,  (I)  wherein  both 
Trimmer  v.  Jackson,  and  Peate  v.  Ougley,  were  cited, 
there  seems  to  have  been  some  doubt  on  the  subject  of 

(0  4  Bum.  Eccl.  Law,  127. 
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publication.  The  case^  however^  though  argued  only 
at  the  assizes^  shews  the  opinion  of  Mr.  Justice  Deni- 
8on^  as  to  the  necessity  for  the  witnesses  to  know  what 
instrument  they  were  signing,  to  be  in  correspondence 
with  that  of  Lord  Mansfield  and  the  judges  who  decided^ 
the  case  of  Trimmer  v.  Jackson. 

It  may  be  considered^  therefore^  that  the  law  stands 
settled  according  to  these  cases^  notwithstanding  what 
fell  from  Lord  Hardwicke  in  Ross  v.  Ewer  (m)  as  to 
the  necessity  for  publication. 

We  shall  dismiss  this  Chapter  with  observing  that  ar 
will  may  be  written  on  any  material^  or  in  any  language^ 
so  as^  if  it  concern,  property  in  England^  it  be  framed) 
with  the  solemnities  required  by  the  English  law.  (n) 

(m)  3  Atk.  161. 

(lO  Swin)>.  p.  4.  8.  9S^    I  Yern.  65» 
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TESTAMENTARY  CAPACITT. 


SECT.  I. 

Capacity  of  disposing. 

THERE  has  been  some  diversity  of  opinion  concern- 
ing the  age  at  which  the  testamentary  capacity  as  to 
personal  estate  takes  place :  but  the  doctrine  that  it 
commences  in  males  at  fourteen^  and  in  females  at 
twelve^  seems  most  to  be  relied  on ;  {a)  and^  in  comput- 
ing an  infant's  age^  it  appears  that  the  day  of  his  birth 
is  to  be  reckoned  inclusively,  (i)  Of  lands^  no  person 
can  make  a  will  till  twenty-one^  by  the  words  of  the 
statute  of  WiUs^  unless  by  the  special  custom  of  par- 
ticular places,  (c)  And  it  seems  that  no  custom  can 
enable  a  male  infant  to  make  any  will  before  he  is  four- 
teen years  of  age^  {d)  for  no  custom  can  abrogate  the 
law  of  nature. 

A  woman  whose  husband  is  banished  for  life  by  act 

(a)*  Harg.  Co.  Litt.  89  b.    Swinb.  114.    2  Mod.  315. 
\h)  1  Sid.  168. 

(c)  Godolph.  Orpb.  Leg.  21.  Perk.  221.  S.  504.  3  Atk.  711. 
If  there  be  a  local  custom  that  all  lands  within  a  certain  precinct  shall 
be  devisable  bj  all  manner  of  persons  at  the  age  of  fifteen,  it  is  good. 
But  as  being  against  commonright,  it  mast  be  within  a  certain  fee,  or 
borough.    Rob.  Gav.  225. 

(d)  Law  of  Ex.  153.;  and  see  2  And.  12.,  where  it  is  said  that  a 
custom  enabling  an  infant  under  fourteen,  (at  which  age,  and  not 
before,  the  law  supposes  some  discretion,)  could  not  be  good. 


men. 
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of  parliament^  may  make  a  will^  and  act  in  every  respect 
as  a  feme  sole,  (c) 

But  r^ularly,  a  woman  under  coverture  cannot  mame^wJf- 
make  a  wiU^  either  of  lands  or  goods,  not  even  of  her 
paraphernalia.  (/)  These  last  however^  become  abso- 
lutely her's  upon  her  husband's  deaths  and  in  the  mean 
time  are  not  subject  to  his  disposition  by  will ;  (g*) 
though  he  may  sell  or  give  them  away  in  his  lifetime.  (A) 
With  the  licence  and  consent  of  the  husband  a  wife  may 
make  testament  of  her  own^  {%)  and  it  is  said^  even  of 
the  husband's  goods  :  {k)  but  he  may  revoke  the  same^ 
not  only  during  her  life^  but^  according  to  Swinburn^ 
after  her  deaths  before  the  will  is  proved.  If,  however^ 
he  confirm  it  after  her  deaths  he  can  never  afterwards 
rescind  such  confirmation.  But  such  an  instrument  is 
not  entitled  to  lie  called^  in  strictness^  a  will^  until  it  has 
been  proved  in  the  Ecclesiastical  Court  as  such.  (Z) 
And  without  such  consent  of  the  husband^  the  wife  has 
no  legal  power  of  making  any  testamentary  disposition 
of  her  own  chattel  property^  not  even  of  her  debts  and 
choses  in  action^  which  are  not  divested  out  of  her  by 
the  marriage^  and  do  not  survive  to  thfe  husband. 

The  law  having  placed  the  wife  in  a  state  of  subjec- 
tion to  her  husband^  follows  up  its  principle  by  suppos- 
ing all  acts  done  by  her  to  be  done  under  constraint^ 

{e)  2  Vera.  104.    2  Bro.  C.  C.  385. 

(/)  Viz.  her  bed,  wearing  apparel,  and  ornaments  of  her  person, 
if  smtable  to  her  husband's  state  and  quality.  Sec  Moor,  213.  2  Leon. 
166.     iRoU.  Abr.  91L    Cro.  Car.  343. 

{g)  3  Atk.  394.     1  p.  Wms.  730. 

(Jh)  And  if  he  leave  a  deficiency  of  assets,  they  will  be  subject  U> 
the  payment  of  his  debts.  1  P.  Wms.  730.  17  Ves.  Jun.  273.  2  Atk. 
104.  Though  if  a  husband  pawn  a  wife's  paraphernalia  and  die,  leav- 
ing a  fluid  sufficient  to  pay  all  his  debts,  and  to  redeem  the  pledges, 
she  is  entitled  to  have  them  redeemed  out  of  his  personal  estate.  3  Atk. 
395.  As  to  the  righi  of  the  wife  to  stand  in  the  place  of  creditors 
who  have  been  paid  by  means  of  her  paraphernalia,  see  Tipping  v. 
Tipping,  1  P.  Wms.  729.  Tynt  v.  Tynt,  2  P.  Wms.  642.  8  Ves. 
397. 

if)  Cro.  Car.  219.  (k)  Swinb.  89. 

(0  2  Atk.  49.  s  and  see  Ross  v.  Ewer,  3  Atk.  156. 
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tod  to  be  in  efifect  the  acts  of  her  busbaitd.  Brings 
without  free  agency  it  cannot  be  known  how  for  ber 
will  has  operated  in  any  act  of  disposition  concerning 
property.  It  may  be  stated^  therefore^  as  tike  general 
rule^  that  a  wife  is  incapable  of  devising  to  her  hiifH 
band^  as  well  as  to  others  ;  for  the  devise  by  a  wife  4o 
her  husband  would  be  little  different  from  a  devise  by 
him  of  her  property  to  himself  .  (m) 

Nor  does  it  seem  that  there  can  be  a  good  custom  in 
any  place  for  sMch  a  power  of  devising  by  a  vnfe.  (n) 

in  equity^  however,  effect  is  frequently  given  to  the 
testamentary  dispositions  of  a  wife.  If  a  husband  be 
under  a  contract  made  before  marriage  to  consent  to 
the  vdfe's  disposition  of  her  property  by  her  wiU^  she 
may^  in  virtue  of  such  ante-nuptial  agreement,  thus 
dispose  of  ber  personal  or  real  estate  ;  (o)  and  the  hus* 
band  has  no  power  to  recal  or  withdraw  such  consent. 
If  such  contraet,  however,  be  made  after  marriage,  it 
will  not  bind  the  wife's  heir.  As  to  her  freehold 
estate,  such  consent  after  marriage  would  cleariy  have 
no  operation  at  law,  and  a  court  of  equity  would  refuse 
to  convert  the  heir  at  law  into  a  trustee  for  the  vnfe's 
testamentary  appointee,  (p)  The  same  distinction  holds 
where  the  wife  is  cestui  que  trust  of  her  real  property. 
If  the  agreement  be  made  before  marriage,  giving  her 
a  disposing  power  over  her  estate,  her  disposition  of 
her  trust  property  will  be  good  against  her  heir,  but 
the  descent  to  such  heir  will  remain  unbroken  if  the 
consent  be  posterior  to  the  marriage. 

In  these  respects,  a  material  distinction  obtains 
between  freehold  and  chattel  property.  The  simple 
assent  of  the  husband  after  marriage  may  give  effect 

(m)  Godb.  15.     15  Bro.  tit.  Test,  13. 

(n)  vSkepwi<;h'8  case,  Godb.  14.  [4. 9SL  Ibid.  143,  pL  178.  Moom's 
Rep.  123,  pi.  ^8.    Stevens  v.  Tjrrel,  2  Wils.  1. 

(o)  Wright  9.  Cadogan,  1  Bro.  C.  C.  480.  Bippan  v.  Dovding, 
Ambl.  565. 

(p)  Wright  r.  Eoglefield,  Ambl.  468.  Dillon  t).  Grace,  2  Scho. 
and  Lefroy,  463* 
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to  a  Vfife's  dispositioa  by  wUl  of  her  personalty^  as 
against  her  nearest  of  kin :  but  such  post-nuptial  con- 
sent will  not  qualify  her  to^tlispose  by  will  of  her  real 
estate  to  the  disappointment  of  her  heir.  And  if  her  dis* 
position  by  her  will  of  her  personal  property  emanate 
ffom  the  bare  assent  of  her  husband^  it  is  necessary  to 
its  effect  that  the  husband  should  survive  the  wife  ;  for 
the  operation  of  racfa  consent  consists  in  its  being  a 
waiver  by  the  husband  of  his  right  to  administer  to  his 
wife  ;  so  that  if  he  dies  before  his  wife|f  the  will  is  vcHd 
against  her  next  of  kin.  (q) 

Where  an  estate  is  merely  limited  to  the  separate  use 
of  the  wife^  unaccompanied  by  any  express  power  of 
disposition^  the  following  distinctions  are  very  impoit** 
ant     If  a  freehold  estate  be  so  limited  to  the  wife'^ 
separate  use^  she  cannot  dispose  thereof  during  the 
marriage^  except  by  the  specific  modes  of  fine  or  reco- 
very^ so  as  to  exclude  her  heir^  though  of  the  rents  and 
profits  she  undoubtedly  has  a  full  and  free  right  of  dis- 
position^  as  she  also  has  of  her  personal  estate  so  settled. 
As  to  real  estate,  the  case  of  Hulme  e.  Tenant  (r)  has 
determined  this  point ;  and  since  the  case  of  Fettiplacec. 
Gorges,  (s)  it  may  be  regarded  as  a  decided  rule  of  pro- 
perty that  when  personalty  of  any  kind  is  settled  upon 
a  married  woman,  whether  by  a  contract  to  which  her 
husband  is  a  party,  or  by  the  settlemrat  or  gift  of  other 
persons^  she  has  the  same  power  over  it  in  equity  as  if 
she  were  a  single  woman,  without  any  express  provi- 
sion to  that  effect :  for  courts  of  equity  consider  that  if 
she  takes  personal  property  to  her  separate  use,  she 
takes  it  with  all  its  incidents,  of  which  the  jus  dis- 
ponendi  is  obviously  one  of  the  most  essential.     And 
where  she  has  this  power  over  the  principal,  she  by 
consequence  has  it  over  its  produce  and  accretions.  (<) 

(j)  Stevens  v.  BagweU,  16  Ves.  Jun.  156-;  and  «ee  Scrammell  ». 
WiUdnson,  1  East.  552. 
(r)  1  Bro.  C.  C.  16. 
(f )  1  Ves.  Jun.  46.    3  Bro.  C.  C.  8. 
(0  Gore  V.  Knight,  2  Vem.  535.  Banning  v.  Style,  3  P,  Wnis.338. 
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Thus,  it  may  be  considered  as  weD  settled,  that  if 
there  is  no  restraint  expressly  imposed  upon  a  wife 
as  to  her  enjoyment  or  control  of  her  separate  personal 
estate,  courts  of  equity  allow  her  to  dispose  of  it  as  she 
pleases,  either  by  granting  or  encumbering  it,  even 
where  the  property  is  so  settled  without  any  particular 
power.  But,  in  analogy  to  the  common  law,  equity 
will  not  allow  her  general  contracts  to  bind  her  separate 
estate.  At  law,  her  inability  to  sue  or  be  sued  in 
respect  of  her  separate  property,  upon  her  contracts^ 
has  been  well  settled  by  late  cases,  (u)  And  equity 
follows  the  legal  principle  to  the  extent  of  holding  the 
separate  property  of  a  married  woman  untangible  by 
her  general  creditors  during  her  life  ;  though  it  appears 
that  after  her  death  such  creditors  are  let  in  upon  her 
separate  estate,  whether  they  claim  by  specialty  or 
simple  contract,  pari  passu,  (x) 

Over  her  real  estate  also  a  woman  while  sole  may 
reserve  to  herself  a  power  either  at  law  or  in  equity^ 
to  be  exercised  by  her  while  under  coverture ;  at  law, 
by  virtue  of  a  power  over  a  use, — ^in  equity,  through 
the  medium  of  a  trust.  If  she  convey  an  estate  before 
marriage  to  the  use  of  herself  for  life,  remainder  to  the 
use  of  such  person  or  persons  as  she  shall  by  any  writ- 
ing, &c.  appoint;  such  power  may  be  exercised  by 
her  during  coverture. 

Before  the  statutes  of  Uses,  these  powers  being  mere 
modifications  of  uses,  depended  for  their  effect  on  the 
jurisdiction  of  courts  of  equity ;  for  before  those  sta- 
tutes courts  of  law  could  take  no  cognizance  of  the  uses 
arising  upon  conveyances,  or  the  considerations  out  of 
which  they  sprung.  They  affected  the  conscience  only. 
But  after  the  statute  of  the  27  Hen.  8.  had  carried  the 
possession  to  the  use,  and  thus  made  the  use  the  legal 
estate,  powers  being  in  their  nature  uses,  and  in  their 
exercise  the  disposition  of  legal  estate,  became  of  course 
cognizable  in  the  courts  of  common  law.     A  power, 

(m)  See  Marshal  r.  Rutton^  8  T.  R.  647. 
(x)  18  Ves,  Jun.  258. 


eHAP.  il.  §  1.]     Capacity  of  disposing.  29 

when  executed^  takes  its  effect  just  as  if  the  particular 
limitation  determined  by  the  appointment  had  been 
expressly  contained  in  the  original  insiruinent  by  which 
it  was  created  :  its  efl^cacyris  derived  out  of  the  estate 
of  the  autjhor  of  the  power  Ht  the  time  of  its  creation, 
and  consequently  its  validity  must  be  determined  with 
reference  to  the  ability  of  such  person  at  the  -time  of 
creating  it.  If  the  author  of  the  power^  therefore^  wa^ 
a  feme  sole  at  the  time  when  the  settlement  originat- 
ing the  power  was  made^  she  gav#*it  birth  when 
she  was  fully  competent  so  to  do^  and  when  she  was 
at  liberty  to  make  any  contract  respecting  her  pro- 
perty ;  and  if  the  power  is  afterwards  executed  by  her 
when  no  longer  suijuris^  being  sub  potestate  viri,  she 
merely  nominates  the  person  to  take  by  virtue  of  the 
original  disposition  :  who  accordingly  derives  the  estate 
immediately  from  the  settlement  which  virtually  and 
potentially  comprised  the  limitation  ascertained  by  the 
appointment. 

.  The  same  object  may  be  obtained  by  the  creation  of 
trusts^  instead  of  by  legal  uses  subjected  to  a  power  of 
appointment ; — as  if  a  woman^  having  before  marriage 
a  freehold  estate  in  fee-simple^  convey  the  jsame  to 
trustees  J  in  trust  for  herself  during  her  coverture^  for 
her  separate  use^  and  after  her  decease  in  trust  •  for 
such  person  as  she  shall  by  deed  or  will  appoint^  and  in 
default  of  appointment^  to  her  heirs^  and  afterwards 
marry^  and  then  exercise  her  power  by  her  wiU^  such 
ivill  is  properly  a  declaration  of  trusty  and  will  be.  sup- 
ported as  such  in  equity.  And  these  powers  or  trusts 
may  be  created  after  marriage  by  such  modes  of  assur- 
ance as  will  bind  a  wife's  property^  as  by  fine  .levied^ 
or  recovery  suffered^  if  she  is  properly  included^  and 
secretly  examined  as  to  her  consent. 

Where  she  makes  a  will  in  execution  of  a  power, 
though  this  is  not  in  strictness  a  will,  yet  it  is  an  act  of 
a  testamentary  nature,  and  must  be  sanctioned  in. the 
Spiritual  Court,  or  the  legatee  cannot  entitle  himself  Jn 
a  court  of  law  ;  and  the  course  is  not  to  give  probate  of 
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the  vrill^  but  administration  with  the  will  annexed^  as  a 
testamentary  paper,  (y)  Before  the  case  of  Wright  v. 
Cadogan^  (z)  it  was  well  established  that  a  feme  covert 
might  have  power  to  dispose  of  land  by  writing  in  the 
nature  of  a  will^  so  as  to  bind  the  heir^  by  reserving  to 
herself  on  her  marriage  such  right  by  way  of  trusty  or 
a  power  over  a  use  :  but  by  that  case  the  doctrine  was 
carried  further ;  for  there,  articles  having  been  entered 
into  before  marriage,  whereby  it  was  stipulated  by  the 
husband  that  all  the  estate  of  his  future  wife,  which 
ahe  then  had,  or  which  at  any  time  should  descend  or 
devolve  upon  her,  should  be  conveyed  to  her  own  use, 
and  subject  to  her  appointment,  it  was  adjudged  that 
an  appointment  executed  by  her  in  favour  of  her  bus* 
band,  and  her  children  by  him,  was  a  good  appointment 
against  the  heir,  although  no  conveyance  was  ever 
executed,  nor  any  fine  levied  of  the  reversion,  (a) 

Of  the  goods  which  the  wife  has  as  executrix,  she 
may  make  an  executor  without  her  husband's  con^- 
sent.  (b)  But  her  power  does  not  extend  to  any  be- 
neficial interest  which  she  may  have  in  them ;  it  is 
confined  to  the  personal  assets,  as  accompanying  her 
office  of  executrix.  It  is  a  power  only  of  continuing 
by  transmission  the  representative  capacity  vested  in 
her  independently  of  her  husband,  (c) 

The  terms  of  years  and  other  chattels  real  of  the 
wife,  as  estates  by  statute  merchant,  elegit,  Ac.  are 
in  the  power  of  the  husband  to  dispose  thereof  by 
grant  or  demise,  but  not  by  will  during  the  coverture, 
against  hia  wife  surviving  him ;  and  they  become  his 
pn^rty  if  he  survive  his  wife,  in  virtue  of  his  marital 
rights  and  not  as  her  representative.  If  he  make  a  vriD, 
disposing  of  them^  and  then  survive  his  wife^  his  is^ 

Of)  Stone  V.  Fony^,  DoagL  707.  Rom  v.  Ev«r,  8  AjtiE.  156. 
Jenkin  v.  Whitehonse,  1  Burr.  431.  Cothaj  v.  SydenhsiD,  9  Brt. 
C*  C.  303. 

(«)  0  Bid.  p.  C.  150. 

(«)  See  the  notice  taken  of  thii  case  in  Doe  v.  Staple,  9  T.  R.  094. 

(i^  II  Viit.A^r.  141.  {t}  15  Ves.  Jun.  156. 
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terest  wiU  pass^  by^  such  will.  II  be  make  no  disposi-^^ 
tion  of  such  chattels  real^  or  only  a  disposition  by  will^ 
and  die  in  his  wife's  lifetime^  they  vest  in  her  by  sur- 
wivorship.  And  it  is  to  be  observed^  that  they  will  in 
ludt  case  belong  to  her  independent  of  the  husband's 
incumbrances ;  so  that  if  he  have  granted  a  rent  or 
annuity  out  of  her  chattels  real,  her  right  by  survivor^ 

-ahip  will  not  be  affected  by  it^  (d)  being  a  paramount 
and  elder  rights  and  therefore  to  be  preferred  to  that 
^  any  person  claiming  any  collateral  and  junior  interest 
in  the  subject:  but  if  the  husband  assign^  or  even 
agree  to  assign  the  term  itself,  or  any  part  of  it^  though 
only  as  a  security  for  a  debt,  the  wife  is  bound  by  such 
act  of  legal  or  equitable,  total  or  partial,  alienation,  (e) 
And  if  the  husband  have  made  an  underlease  of  any 
part  of  the  wife's  term  in  her  lifetime,  reserving  a  rent 
to  himself,  she  is  bound,  notwithstanding  her  survivor- 
"riiip,  during  the  continuance  of  such  demise,  the  benefit 
df  which  will  go  to  the  devisee,  or  personal  representa^ 
five»  of  the  husband,  together  with  any  arrears  of  rent 
^e  at  his  death  ;  the  residue,  or  reversionary  interest(/) 
being  aH  that  she*  would  be  entitled  to.  Even  should 
the  wife  be  joined  in  such  underlease,  still,  if  the  rent 
be  reserved  solely  to  the  husband,  the  same  conse- 
qoences  as  above  last  adverted  to  would  follow :  but  if 
tte  rent  upon  such  joint  underlease  were  to  be  reserved 
to  them  both  joinUy,  it  is  said  that. the  wife  surviving 
would  be  entitled  both  to  the  accruing  rent  and  the 
arrears,  (g)  If  the  wife  have  before  her  marriage  sub^ 
jected  her  chattels  real  to  any  bond  fide  charges,  and 
the  husband  survives,  he  must  take  them  so  encum* 
bered ;  (A)  but  she  is,  of  course,  unable,  by  her  personal 

(d)  Co.  Litt  184  b.  351. 

(e)  %  Atk.  307.  It  may  be  aft  weU  to  notice  here  tbat  if  a  wottaa^ 
JMut  tmimi  of  a  term^  narry^  and  die  before  her  husband,  before 
he  baa  done  any  act  to  sever  the  }ointiue,  which  he  might  hare  done^ 
the  term  veats  whoUj  in  the  surviving  joint  tenant,  the  husband 
taking  no  interest  as  such.    Co.  Litt.  185. 

if)  S jm'a  case,  Cro.  Elis.  33.    6  Vei.  Jun.  36d. 
U)  4  Vin.  Abr.  (D.  a.)  117.        (A)  7  Yes.  Juo,  174. 
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covenants  or  engagements  made  after  her  coverture^  to 
bind  her  husband  surviving,  (t) 

The  law  is  curious  upon  this  head :  but  as  it  bar 
already  been  fiir  enough  pursued  for  our  present  pur^ 
pose^  we  shall  only  advert  below  to  some  of  the  cases 
in  which  may  be  seen  the.  various  modes  whereby; 
without  any  positive  act  of  alienation^  the  husband  loay 
constructively  so  act  upon  his  wife's  chattel  property  as 
to  defeat  her  title  by  survivorship.  Q*) 
d^,*friJS4?*"  No  person  who  is  not  of  a  reasonable  mind  and  sane 
dureu.  memory  can  make  any  disposition  by  will :  consequently 

an  idiot^  or  natural  fool^  being  one  without  understand- 
ing from  his  nativity,  and  therefore  presumed  never 
likely  to  possess  any  ;  {k)  or  a  person  deprived  of  his 
faculties  by  extreme  age,  (/)  or  by  intoxication,  while 
the  paroxysm  endures,  is  not  of  testamentary  capacity 
in  the  law.  (m)  For  the  same  obvious  reason  a  lunatic 
is  incapable  of  disposing  of  his  property  by  will,  except 
in  his  lucid  intervals,  if  they  occur ;  and  they  must  be 
calm  and  clear  intermissions,  attended  with  quietness 
and  freedom  of  mind. 

A  case  some  little  time  ago  was  determined  in  the 
Prerogative  Court  relative  to  the  validity  of  a  will, 
which  may  help  to  illustrate  these  points.  ' 

A  will  of  P.  E.,  Esq.  was  propounded  by  S.  S.,  spin- 
ster, named  an  executrix  therein,  and  opposed  by  the 
widow  and  son  of  the  testator. 

It  appeared  that  Mr.  E.  was  a  gentleman  of  respect- 
able connections,  and  that  family  differences  had  pro- 
duced a  separation  by  mutual  consent  between  him  and 
Mrs.  E.    From  that  time  Mr.  E.  took  up  his  residence 

(0  7  Ves.  Jun.  174. 
,  O)  1  Roll.  Abr.  345,  pi.  10.  Co.  Litt.  46  b.  2  RoU  Abr.  495, 
pi.  50.  Cro.  Eliz.  912.  1  Vera.  396.  2  Leon.  104.  See  also  how 
the  wife's  title  may  be  defeated  bj  the  husband*s  legal  Uabllities,  as 
bj  forfeiture,  attainder,  eviction,  or  civil  execution.  1  RoU.  Abr. 
851,  pL  5a    Co.  Litt.  351.     4  Bla.  Com.  387.     1  P.  Wms.  358. 

(Jb)  Co.  Litt  42  b. 

(0  Marquis  of  Winchester's  case,  6  Rep.  23. 

(m)  8  Ve«..65.     9  Ves.  478.     12  Ves.  445. 
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in  various  parts  of  Eng^land,  and  beings  in  want  of  a  Lucid  inter- 
person  to  superintend  his  domestic  arrangements^  lie^ 
in  May,  1806,  made  choice  of  Miss  S.  for  that  purpose. 
He  was  shortly  afterwards  seized  with  a  paralytic  affec- 
tion, from  the  effects  of  which,  added  to  the  increasing 
infirmities  of  age,  he  suffered  greatly.  Through  the 
interference  of  his  son  at  this  juncture^,  a  reconciliation 
was  effected  between  the  deceased  and  his  wife,  and 
he  accordingly  invited  her  to  take  up  her  residence  with 
him.  In  October,  1807,  she  complied  with  this  invita- 
tion^ and  then  found  Miss  S.  officiating  in  the  superin- 
tendance  of  Mr.  E.'s  domestic  affairs.:  but  she  quitted 
the  bouse  in  November  following,  in  consequence  of 
the  criminal  intimacy  which  she  suspected  to  exist 
between  Miss  S.  and  Mr.  E.  Mr.  E.*s  health  declined 
considerably.  The  will,  it  appeared,  was  drawn  up  by 
the  deceased  in  the  summer  of  1809.  He  kept  it  by 
him  until  the  5th  of  July,  1810,  wben  be  ordered  his 
carriage,  intending  to  drive  to  the  house  of  his  friend 
C. :  but  meeting  him  on  the  road,  they  returned  toge- 
ther. They  proceeded  into  Mr.  E.'s  library,  where  he 
told  Mr.  p.  he  bad  a  favour  to  ask  of  him,  as  he  was 
going*  to  make  his  will,  and  leave  him  an  executor ; — 
and^  pointing  to  a  drawer  in  the  table,  said  he  would 
find  the  will  there ;  adding,  how  necessary  it  was  not 
to  be  without  a  will,  but  particularly  for  him. 

The  win  was  then  produced,  and  purported  to  de- 
vise the  testator's  freehold  property  to  his  son,  sub- 
ject to  the  settlement  made  on  his  marriage.  It  also 
gave  an  annuity  of  600Z.  to  Miss  S.,  and  any  house  the 
testator  might  reside  in  at  his  death,  with  the  furniture, 
plate,  lineuj  horses,  carriages,  &c. ;  concluding  with 
a  bequest  to  her  of  all  the  rest  of  his  personal  property^ 
and  appointing  her  and  another  executors.  Mr.  E. 
theii  desired  Mr.  C.  to  draw  up  the  codicil^  appointing 
himself  an  additional  executor^  and  giving  him  and  the 
other  executors  5002.  each  for  their  trouble,  which  he 
accojndingly  did ;  and  both  paper»  were  then,  executed 

*  VOL.  I.  p 
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in  the  presence  of  Mr.  S.^  Miss  S/s  father^  and  ano- 
ther witness. 

The  validity  of  these  two  instruments  was  opposed 
by  the  son^  upon  the  two  grounds  of  an  undue  ascend- 
ancy exercised  over  the  testator's  mind  by  Miss  S., 
and  his  total  incapacity,  as  well  at  the  time  of  rnak- 
ing  the  will,  as  before  and  subsequent  to  it ;  and  in 
support  of  this  a  Tariety  of  circumstances  were  adduced. 
It  was  stated  that  Miss  S.  had  taken  advantage  of  the 
deceased's  infirmity  of  mind  to  produce  a  criminal  con- 
nection between  them ;  that  they  afterwards  lived  in 
open  adultery ;  that  she  introduced  her  father  and 
mother  into  the  house  as  inmates,  and  endeavoured  to 
estrange  his  affections  as  much  as  possible  from  his 
son,  and  his  family  ;  that  they  conspired  together  to 
obtain  the  deceased's  property,  and  treated  him  as 
insane,  as  in  fact  he  was  ;  that  in  the  spring  of  1810. 
he  began  to  commit  the  most  extravagant  acts,  of 
which  many  were  brought  forward  in  proof.  Several 
letters,  also,  pompously  and  improperly  addressed,  and 
otherwise  indicative  of  insanity,  were  produced,  as 
having  been  written  to  persons  with  whom  he  had  for- 
merly corresponded  in  the  most  accurate  manner,  and 
by  whom  he  was  esteemed, — as  in  truth  he  had  been 
till  then,  a  man  of  uncommon  judgment.  It  was  then 
added  that  he  was  shortly  afterwards  placed  in  the  care 
of  keepers ;  and  in  November  following,  a  commission 
of  lunacy  having  issued,  an  inquisition  was  held,  land 
the  jury  returned  a  verdict  of  insanity  without  lucid 
intervals,  from  the  1st  of  July  preceding,  five  days 
prior  to  the  transaction  of  the  will.  He  was  then  re- 
moved to  Dr.  Willis's,  at  Hoxton,  where  he  died  in 
October,  1811. 

In  reply  to  this,  circumstances  were  adduced  on  the 
part  of  Miss  S.  to  shew  that  she  possessed  the  confi- 
dence of  the  deceased,  but  without  any  undue  means  ; 
that  his  displeasure  was  very  great  against  his  son  for 
taot  coming  to  gee  tdtsi,  and  thAt  he  often  declared  it 
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would  be  thousands  out  of  his  way ; — ^that  Miss  S/s 
coniuection  with  the  deceased^  far  from  being  notorious^ 
was  hardly  known^  and  her  father  was  introduced  into 
the  house  to  manage  the  deceased's  farming  concerns^ 
with  a  salary  of  40/.  per  annum^  only  on  account  of  the 
deceased's  good  opinion  of  his  skill  in  those  matters  : 
that  the  deceased  continued  of  sound  mind^  managing 
his  affairs^  and  drawing  drafts  on  his  bankers^  until  the 
12th  of  July^  1810 ;  and  even  wished  Miss  S.  to  go 
with  him  the  day  the  will  was  executed^  excusing  her 
solely  on  account  oi  ill  health. 

A  great  mass  of  evidence  was  adduced  in  proof  of 
these  different  representations  of  the  case  on  either* 
side^  and  the  arguments  of  counsel  were  heard  at  greait 
l^igth  thereon^  during  three  days  ;  it  being  contended, 
on  the  one  hand,  that  there  was  no  proof  of  undue  inr 
fluence  or  control  over  the  deceased,  but  that  the  will 
was  the  spontaneous  act  of  a  capable  testator ;  and,  09 
the  other  hand,  that  not  only  an  undue  control  wa^ 
proved,  but  that  there  was  also  actual  and  positive  in- 
capacity, for  a  period  long  antecedent  and  subsequent 
to  the  making  of  the  will,  as  well  as  at  the  very  time. 

The  learned  Judge(n)  recapitulated  the  circumstances 
of  the  case.  He  was  of  opinion  that  the  acts  of  extrava- 
gance committed  by  the  deceased,  coupled  with  the 
verdict  of  the  jury  upon  the  inquisition,  left  no  doubt 
of  the  deceased's  having  been  aflBicted  with  insanity. 
Where  there  was,  prima  facie,  no  proof  of  this,  the 
presumption  of  law  was  always  in  favour  of  the  testa- 
mentary  act ;  but  when  it  was  otherwise^  the  onus  pro- 
handi  was  thrown  upon  the  party  setting  up  the  act^* 
and  the  question^  therefore,  in  the  present  case  was, 
whether  the  papers  propounded  were  executed  by  the 
deceased  during  a  lucid  interval.  He  proceeded  to  an 
examination  of  the  doctrine  of  lucid  intervals,  as  laid 
down  by  Lord  Thurlow,— that  positive  proof  must  b^ 

(«)  Sir  John  Nicholl. 
d2 
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shewn  of  the  disorder  having  been  wholly  thrown  off 
for  the  time :  that  there  must  be  a  complete  interval  of 
sanity^  applying  to  the  particular  act  in  question ;  for  if 
there  was  but  a  single  word  ''  sounding  the  folly,"  it  was 
conclusive  against  the  presumption  of  a  lucid  interval 
sufficient  for  legal  purposes.     Collateral  circumstances^ 
however,  such  as  whether  the  act  was  a  natufal  dispo- 
sition, or  in  favour  of  persons  exercising  an  undue  con- 
trol, might  considerably  influence  the  enquiry,  as  they 
were  material  to  shew  the  probability  or  improbability  of 
the  act's  being  the  spontaneous  exertion  of  the  deceased's 
mind;  and  the  present  case  was,  therefore,  to  be  examined 
upon. these  principles.    He  then  entered  into  the  private 
history  of  the  deceased  and  Miss  S.,  observing  that, 
with  all  the  Court's  caution  in  listening  to  the  evidence 
of  servants  in  the  house,  still  these  circumstances  must 
have  their  weight.     They  were,  however,  strongly 
"confirmed  by  the  account  given  of  the  deceased's  inco- 
lierent  correspondence  ;  and  the  very  fiw^t  of  his  wish- 
ing his  wife  and  son  to  visit  him  when  living  in  a  state 
t>f  open  prostitution  with  this  girl,  was  in  itself  a  proof 
of  insanity.     Looking  then,  at  this  evidence,  it  was  not 
only  sufficient  to  throw  the  burden  of  proving  capacity 
upon  the  parties  setting  up  the' will,  but  it  likewise 
proved  the  influence  they  exercised  over  the  deceased  ; 
tind  it  would  be  difficult  to  imagine  the  evidence  that 

would  be  sufficient  to  sustain  a  will  under  such  circusi- 

« 

stances.  Mr.  S.  must  have,  known  of  his  daughter's 
prostitution;  and  this,  added  to  his  general  conduct^ 
did  not  go  to  confirm  his  attestation  of  ithe  act  in 
question.  Mr.  J.  and  Mr.  C.  were  both  renouncing 
.  executors,  and  had  released  their  legacies ;  the  latter 
was  also  the  writer  of  the  codicil  in  his  own  favour.  It 
was  therefore  probable  that  they  had  expectations  from 
the  bounty  of  the  executrix  ;  and  though  this  was  not 
sufficient  to  discredit  them,  it  must  necessarily  raise  the 
suspicion  of  bias.  There  was  no  reason  to  believe  that 
the  deceased's  declarations  of  having  made  his  will 
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referred  to  either  of  the  papers  in  question  :  and  they 
had  the  effect  of  disinheriting'  his  son  from  one  consi- 
derable part  of  his  property,  only  to  make  an  unrea- 
sonable provision  for  a  woman  with  whom  he  lived  in 
public  adultery.  The  will  itself  bore  strong  internal 
marks  of  confusion  and  irregularity,  and  appeared  to 
have  been  copied  from  some  other  not  before  the  Court. 
It  was  written  very  irregularly,  with  some  names  partly 
omitted  in  places,  and  others  repeated  in  a  varied  man- 
ner, altogether  shewing  the  deceased's  confusion  at  the 
time ;  and,  in  the  language  of  Lord  Thurlqw,  "  sound- 
ing bis  folly.'*  So  far,  therefore,  from  any  lucid  inter- 
val being  proved,  there  was  every  .presumption  of  the 
continuance  of  the  disorder,  s^  presumption  confirmed 
not  only  by  the  general  state  of  the  evidence,  but  also 
by  the  contents  and  appearance  of  the  will  itself.  The 
Court  was,  therefore,  bound  to  pronounce  against  ifsr 
validity  ;  and  considering  the  active  part  taken  by  Miss 
S.  in  this  transaction,  with  all  its  attendant  obloquy^ 
the  Court  felt  that  it  would  not  sufficiently  mark  its 
disapprobation  of  such  practices,  and  hold  out  a  dis^ 
couragement  of  them  for  public  example,  did  it  iiot 
condemn  her  in  the  costs  incurred.  Costs  decreed 
accordingly. 

If  a  will  by  a  lunatic  be  rationally  drawn  up,  and  the 
nature  of  the  disorder  be  such  as  to  afford  any  reason- 
able ground  to  suppose  that  a  lucid  interval  may  have 
prevailed,  the  very  act  itself  furnishes  an  evidence  not 
easily  resisted,  of  that  sound  and  disposing  mind  which 
is  necessary  to  its  validity.  The  proposition  of  Lord 
Thurlow  in  the  Attorney-General  v.  Parnther,  (fi)  that 
where  lunacy  was  once  established  by  clear  evidence, 
the  pairty  ought  to  be  restored  to  as  perfect  a  state  of 
mind  as  he  was  in  before  his  disorder,  to  make  a  good 
will,  was  denied  by  the  present  Lord  Chancellor,  who 
observed,  that  we  might  suppose  the  strongest  mind 
reduced  by  the  delirium  of  a  fever,  or  any  other  cause, 

(n)  3  Bro.  C.  C.  441. 
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to  a  very  inferior  degree  of  general  capacity  ;  and  yet 
he  miglit  be  competent  to  the  making  of  his  will^  espe- 
cially of  personal  estate,  (o) 

What  fell  from  the  late  Sir  William  Wynne  in  his 
judgment  in  the  case  of  Cartwright  v.  Cartwright  {p) 
and  Others,  expounds  the  law  upon  this  point  with 
great  clearness  and  precision.  There  the  testatrix 
wrote  her  will  without  any  collateral  circumstances  to 
indiciEite  the  fact  of  a  lucid  interval^  and  with  her  hands 
loosened  from  their  ligatures  for  the  purpose.  She 
was  alone  while  she  performed  the  act^  though  observed 
through  an  aperture  by  persons  in  an  adjoining  room ; 
who  deposed  that^  while  engaged  in  doing  it^  she  fre- 
quently left  off  writing,  threw  the  torn  pieces  of  paper 
in  the  fire,  and  walked  about  the  room  in  a  wild  and 
disordered  manner.  But  the  paper  itself  had  no  mark 
of  irritation :  whatever  outward  appearances  of  disorder 
there  might  have  been,  it  had  no  effect  upon  the  writ- 
/  ing  itself,  which  was  a  perfectly  steady  and  correct 

performance,  entirely  consistent  with  her  attachments, 
impressions,  and  habits,  when  in  a  sane  condition,  and 
written  without  a  single  mistake  or  blot.  Upon  this 
state  of  the  case  Sir  William  decided  for  the  validity  of 
the  will,  grounding  his  judgment  on  the  following  prin- 
ciples : — "  I  take  it  the  rule  of  the  law  of  England  is 
the  rule  of  the  civil  law,  as  laid  down  in  the  Second 
Book  of  the  Institutes, — Furiosi  autem  si  per  id  tempus 
fecerint  testamentum  quo  Juror  eorum  intermisstts  est, 
jure  (estati  esse  videntur.  If  you  can  establish  that  the 
party  afflicted  habitually  by  a  malady  of  the  mind  had 
intermissions,  and  if  there  was  an  intermission  of  the 
disorder  at  the  time  of  the  act,  that  being  proved  is 
sufficient,  and  the  general  habitual  insanity  will  not 
affect  it :  but  the  effect  of  it  is  this, — ^it  inverts  the  order 
of  proof  and  of  presumption ;  for,  until  proof  of  habitual 
insanity  is  made,  the  presumption  is  that  the  party 
agent,   like  all  human   creatures,   was   rational.     But 

(o)  11  Vcs,  Jun.  n.  (p)  I  TbiU.  90. 
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where  an  habitual  insanity  in  the  mind  of  the  person 
who  does  the  act  is  established^  there  the  party  who 
would  take  advantage  of  the  fact  of  an  interval  of  rea- 
son must  prove  it.  That  is  the  law  :  so  that  in  all 
these  cases  the  question  is,  whether^  admitting  ha- 
bitual insanity^  there  was  a  lucid  interval  or  not,  to  do 
the  act. 

Now^  I  think,  the  strongest  and  best  proof  that  can 
arise  as  to  a  lucid  interval  is  that  which  arises  from  the 
act  itself:  that  I  look  upon  as  the  thing  to  be  first  exa- 
mined; and  if  it  can  be  proved  and  established  tliat  it  is 
a  rational  act,  rationally  done,  the  whole  case  is  proved. 
What  can  you  do  more  to  establish  the  act  ?  Because, 
suppose  you  are  able  to  shew  the  i>arly  did  that  which 
appears  to  be  a  rational  act,  and  it  is  his  own  act  en- 
tirely^  nothing  is  left  to  presumption  in  order  to  prove 
a  lucid  interval.  Here  is  a  rational  act  rationally  done. 
In  my  apprehension,  where  you  are  able  completely  to 
establish  that,  the  law  does  not  require  you  to  go  fur^ 
ther ;  and  so  Swinburne  states  it.  The  manner  he  has 
laid  it  down  in  Part  ii.  sect.  3.  is  thus  : — ''  If  a  lunatic 
person,  or  one  that  is  beside  himself  at  some  times,  but 
not  continually,  make  his  testament,  and  it  is  not  fcnx>wa 
whether  the  same  were  made  while  he  was  of  sound 
0iind  and  memory  or  not,  then,  in  case  the  testament 
)>e  so  conceived  as  that  thereby  no  argument  of  frenzy 
or  folly  can  be  gathered,  it  is  to  be  presumed  that  the 
same  was  made  during  the  time  of  his  calm  and  clear 
intermissions,  and  so  the  testament  shall  be  adjudged 
good  :  yea,  although  it  cannot  be  proved  that  the  tes- 
tator used  to  have  any  clear  and  quiet  intermissions  at 
all,  yet  nevertheless  I  suppose,  that  if  the  testament  be 
wisely  and  orderly  framed,  the  same  ought  to  be  accepted 
for  a  lawful  testament.'' 

Unquestionably  there  must  be  a  complete  and  abso- 
lute proof  that  the  party  who  so  formed  it  did  it  without 
any  assistance.  If  the  fact  be  so  that  he  has  done  as 
rational  an  act  as  can  be  without  any  assistance  from 
another  person,  what  there  is  more  to  be  proved  I  dp 
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not  know,  unless  the  gentlemen  could  prove  by  any 
authority  or  law  what  the  length  of  the  lucid  interval  is 
to  be,  whether  an  hour,  a  day,  or  a  month.  All  that 
is  wanting  is,  that  it  should  be  of  sufficient  length  to  do 
the  rational  act  intended.  1  look  upon  it,  if  you  esta- 
blish the  fact  that  the  act  done  is  perfectly  proper,  and 
that  the  party  who  is  alleged  to  have  done  it  was  free 
from  the  disorder  at  the  time,  that  is  completely  suf- 
ficient" 
Incapacity  When  the  mind  of  a  dyinff  person  is  reduced  by  the 

from  general  J      o  sr  ^  j 

exhaustion  and  stress  of  his  malady,  or  by  genera}  exhaustion,  to  such 
lity.  ^^  ^^'    a  state  of  mental  depression  and  debility  as  to  be  inca- 
pable of  a  determinate  testamentary  act,  a  paper  signed 
by  him  as  his  will  under  such  circumstances  will  be 
rejected  by  the  Ecclesiastical  Court ;  especially  if  such 
instrument  contain  internal   evidence  of  intellectual 
weakness,  and  disturbs  the  settlement  of  the  testator's 
affairs  by  a  former  well  considered  will  made  by  him 
when  in  the  entire  possession  of  his  mental  powers,  {q) 
void  ftroSli-        Mental  incapacity  may  invalidate  only  part  of  a  will, 
capacity.         ^s  in  a  late  case,  (r)  where  a  testator  wrote  the  first 

part  of  what  was  propounded  as  his  will  with  his  own 
hand,  but  the  concluding  part  was  written  by  the  executor, 
who  was  principally  benefited,  and  who  w^as  the  active 
agent  in  bringing  the  witnesses  to  the  house  of  the 
deceased.  According  to  the  evidence,  the  deceased 
was  so  worn  out  that  he  could  not  complete  his  will : 
but  there  was  no  proof  of  any  actual  incapacity  which 
could  be  set  against  the  inference  from  his  writing  his 
intentions  sensibly  and  intelligibly  to  a  certain  extent 
It  appeared,  however,  that  after  this  effort  his  capacity 
was  not  so  alive  as  to  prevent  him  from  executing  an 
instrument  of  the  contents  of  which  he  was  not  aware ; 
and  it  was  not  in  evidence  that  he  gave  any  instructions 
for  the  part  of  the  paper  which  was  written  for  him,  or 
that  it  was  read  pver  to  him  after  it  was  written, 

(g)  See  the  case  of  Brouncker  &  Cooke  r.  Brouncker,  2  PhiU.  bl. 
(r)  Bellinghurst  c.  Vickers,  1  PhiU.  187.;  aod  see  Wood  r.  Wood, 
1  Phiil.  357. 
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The  rule  is  clear  that  there  must  always  be  the  ani- 
mtis  testandi,  or  the  instrument  purporting  to  be  a  will 
is  of  no  eflFect  in  the  law.  The  party  must  also  be 
free^  and  under  no  compulsion  from  such  threat  or 
violence  as  may  reasonably  be  supposed  to  move  a 
constant  man^  for  the  words  of  the  stat.  34  Hen.  8.  are 
— ^' at  his  free  will  and  pleasure."  But  it  when  the 
fear  is  past^  or  the  restraint  removed^  the  testator  con- 
firms the  will^  it  is  made  good,  {s)  So  likewise  wills, 
procured  to  be  made  by  artful  misre|)resentations  and 
fraudulent  contrivance,  are  void,  (f)  And  the  question 
as  to  the  existence  of  fraud,  in  cases  of  real  estate,  is 
properly  examinable  in  courts  of  law,  on  an  issue  of 
devisavit  vel  non :  but  fraud  as  to  a  personal  will 
belongs  to  the  jurisdiction  of  the  Spiritual  Court. 

If  infancy,  non  sane  memory,  idiocy,  coverture,  or 
duress,  exist  at  the  inception  of  a  will,  it  is  absolutely 
void,  though  the  disability  should  happen  to  be  removed 
before  the  consummation  by  death  ;  for  there  must  be  a 
good  inception,  and  the  party  must  be  qualified  when 
the  wiU  is  made,  (ii)  If  there  be  no  disability .  when 
the  will  18  made,  a  subsequent  loss  of  intellect  will  not 
revoke  it.  But  the  will  of  a  woman  is  revoked  by  her 
subsequent  coverture,  as  will  be  seen  in  a  future  part 
of  this  Work. 

Persons  attainted  of  treason  forfeit  lands  and  ^oods ;  How  affected 

i»  ^,.  .i%i_i7i.^'V  conviction, 

and  are  of  course  incapable  of  disposing  of  them  by  their  attainder,  om- 
wills,  as  against  the  Crown,  though  their  wills  cannot  murder*"  **  " 
be  disputed  by  their  representatives.  So  a  felon,  upon 
attainder,  forfeits  the  fruits  of  his  lands  for  the  year 
and  the  day ;  after  which  they  escheat  to  the  lord  of 
the  fee.  But  the  forfeiture  of  goods  and  chattels  is 
absolute,  as  well  in  felony  as  treason  ;  differing  from 
the  forfeiture  of  lands  in  respect  of  its  commencement, 
the  latter  taking  place  upon  the  attainder,  and  not  be- 
fore; the  former  upon  the  conviction.     If,  therefore, 

(s)  Swinb.  475.  (0  Styles,  427. 

(»)  Pk>wd.  343.     Raym.  84.     1  Eq.  Ca.  Abr.  171,  172.     1   Sid. 
162.     11  Mod.  157.     2  Eq.  Ca.  Abr.  337. 
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the  party  dies^  before  attainder  in  the  one  case,  and 
conviction  in  the  other^  the  forfeiture  is  saved  ;  and  his 
will  either  of  lands  or  goods  is  effectual.  But  if  con* 
viction  or  attainder  takes  place^  the  will  of  the  traitor 
or  felon^  as  to  his  goods^  by  the  conviction,  and  as  to 
his  real  estate^  by  the  attainder,  is  rendered  void  ;  and 
thaty  although  such  will  was  made  before  either  the 
conviction  or  attainder.  The  King's  pardon  restores 
the  disposing  capacity ;  and  the  party  may  afterwards 
make  his  will,  as  if  no  conviction  had  taken  place  :  and 
it  seems^  that  by  such  pardon,  any  will  made  before 
conviction  recovers  its  former  force  and  effect ;  (x) 
though  it  may  be  doubted  whether  a  will  or  testament 
made  after  conviction  would  be  rendered  operative^  as 
not  having  had  a  legal  and  valid  inception.  The  will 
of  a  felo  de  se  may^  it  seems,  be  effectual,  as  to  his 
lands^  because  these  are  not  forfeited  but  by  attainder, 
which  cannot  be  in  this  case.  But  as  to  his  goods  and 
chattels  his  will  is  of  no  effect.  (1) 
Wills  of  aliens.      ^^^  g^jj^jj  encmy^  without  the  King's  licence  to  reside 

in  this  country,  is  incapable  of  making  any  will.  But 
an  alien  enemy  with,  such  licence,  and  an  alien  friend 
without  any  such  licence^  may  bequeath  personal  estate. 
Either  description  of  alienage  incapacitates  for  holding 
land^  and  consequently  for  devising  it.  But  leases  of 
houses  for  habitation  may  be  held  by  alien  friends^  and 

(x)  Swiiib.  97. 


(1)  Plowd.  Com.  Eng.  Ed.  Hales  v.  Petit,  aud  observe  (he  subtle 
grounds  on  which  this  point  was  there  reasoned.  By  the  t'arly  juris- 
prudence of  Rome  a  will  was  not  only  not  invalidated  by  the  suicide 
of  the  testator,  bat  it  was  not  uncommon  for  persons  to  prevent  the 
confiscation  of  their  property  which  would  otherwise  follow  upon 
capital  punishment  by  killing  themselves  ;  and  the  validation  of  their 
wills  under  such  circumstances  according  to  Tacitus,  Annal.  lib*  vi. 
s.  29.  was  the  pretium  festinantlL  But  this  prctium  fesiinandi 
was  taken  away  altogether  by  the  later  emperors.  And  the  wills  of 
persons  committing  suicide  were  only  allowed  to  have  elTcrt  where 
the  act  of  silf-dest ruction  was  occasioned  by  impatience  of  pain  or 
loss  of  rcaton.     Cod.  lib.  vi.  tit.  22.  s.  2. 
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alien  enemies  with  licence^  provided  they  are  not  arti- 
ficers or  handicraftsmen^  and  will  pass  by  their  wills,  (y) 

One  who  is  outlawed  in  a  personal  action  forfeits  his 
goods^  and  is  therefore  incapable  of  disposing  thereof 
by  his  will ;  though  it  seems  he  may  deyise  his  lands,  (z) 
But  it  is  to  be  observed  that  the  wills  of  traitors^  felons^ 
aliens^  and  outlawed  persons^  are  void  only  as  to  the 
King  or  lord  of  the  fee^  who  has  the  right  to  the  lands 
or  goods^  by  reason  of  the  forfeiture  :  the  will  is  good  froSdefectof 
as  against  all  other  persons.  ^^^*®*  ^^  *****"" 

There  are  certain  other  disqualifications  which  may. 
be  called  real  rather  than  personal^  inasmuch  as  they 
arise  rather  from  a  defect  of  estate^  than  a  disability  of 
the  person  ;  and  yet^  as  the  obstruction  does  not  pro- 
ceed from  the  want  of  a  devisable  quality  in  the  thing, 
but  the  want  of  such  an  interest  in  it  as  consists  with 
the  devising  power^  the  subject  seems  properly  to  come 
within  the  present  Section.  Under  this  head  we  will 
first  consider  the  incapacity  from  not  havings  or  not 
being  seised  of^  the  lands  or  hereditaments  attempted 
to  be  devised. 

Some  eminent  lawyers  (a)  have  grounded  the  neces- 
sity which  exists  for  the  testator's  being  seised  of  the 
lands  at  the  time  of  making  his  will^  upon  the  words  of 
the  statutes  32  &  34  Hen.  8.^  that  every  person  having 
lands  may  devise  them  :  but  later  authorities  have 
considered  this  rule  as  older  than  the  abovementioned 
statutes  of  Henry  the  Eighth ;  for^  according  to  ali  the 
precedents,  the  inefScacy  of  a  will  to  pass  .lands  whereof 
the  testator  was  not  seised  at  the  time  of  making  it, 
applied  as  well  to  devises  by  custom  as  to  wills  made 
under  the  authority  of  the  statutes.  And  it  was  observed 
by  Lord  C.  J.  Holt  in  Bunker  v.  Cooke,  (6)  that  it  ap- 

(^)  1  Bl.  Com.  372.     Harg.  Co.  Lit.  2  b.  n.  8. 

(?)  Swinb.  107. 

(a)  See  the  case  of  Brett  c.  Rigden,  Plowd.  344,  where  Lord 
Djer  groands  the  reason  of  this  rule  upon  the  force  of  the  word 
^  having'^  in  the  stat.  32  Hen.  8. ;  and  see  3  Rep.  31.,  and  Str.  27. 

(6)  Rep.  temp.  Holt,  248.     1  Salk.  237.     Fitzg.  232. 
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pea  red  by  the  precedents,  wherein  it  was  uniformlj 
averred  that  the  testator  was  seised  in  fee,  and  that 
being*  so  seised  he  made  his  will,  to  be  absolutely  neces- 
sary that,  the  devisor  should  be  seised  in  fee  at  the  time 
of  making  his  will. 

If,  therefore,  a  testator  devises  all  his  lands,  and 
afterwards  purchases  other  lands,  and  dies  without 
making  a  new  will,  or  republishing  his  former  will^ 
such  after-purchased  lands  will  not  pass.  In  the  case 
of  Brett  V.  Rigden,  in  Plowden's  Commentaries,  it  was 
said  by  one  of  the  Serjeants  arguendo,  that  the  effect 
was  different  where  the  devise  was  of  lands  specially 
mentioned  and  intended  to  be  purchased,  as  in  such  a 
case  the  intent  was  manifest.  But  this  position  was  in 
the  abovemehtioned  case  of  Bunker  v.  Cooke  denied  to 
be  law  by  the  Chief  Justice,  who  added  that  he  had 
looked  into  the  case  quoted  in  the  margin,  and  had 
found  nothing  in  it  to  warrant  the  distinction. 
DiBtinctionbe-      The  distinction  between  freehold  property  and  gqoAs 

tvreen  freehold  ^         r      r       j  o 

mod  chattel  ,    and  chattels,  as  to  the  transmissible  right  in  them,  and 
respect.  the  appointment  which  the  law  makes  in  respect  of  the 

succession,  is  of  very  early  date,  thoujgh  it  seems  to  be 
a  consequence  of  the  introduction  of  feuds.  With 
respect  to  mere  personals  the  law  appointed  no  succes- 
sor, but  the  right  to  dispose  of  them  devolved  upon  the 
Church  in  case  of  the  owner's  intestacy.  If  the  owner 
made  his  will,  and  appointed  an  executor,  such  executor 
.  was  the  heir  to  the  testator's  goods  constituted  by  him 
to  supply  the  omission  of  the  law. 

All  the  personal  property  either  belonging  to  the 
testator  at  the  time  of  his  making  his  will,  or  acquired 
by  him  at  any  time  afterwards,  devolved  upon  the  heir 
of  the  testator's  own  appointment,  no  person  being 
appointed  by  designation  of  law  to  whom  it  would 
otherwise  descend,  and  therefore  no  previous  or  incep* 
tive  interest  being  displaced  to  make  way  for  the  object 
of  the  testator's  express  adoption.  By  the  appointment 
of  an  executor,  therefore,  all  the  testators  goods  and 
chattels  must  in  the  first  place  devolve  upon  him  ;  for  by 
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making  an  executor^  he  primarily  gives  all  to  him^  his 
legacies  being  only  so  many  trusts  which  the  ecclesias- 
tical courts  and  courts  of  equity  will  see  performed. 
Even  his  specific  bequests  must  have  the  executor's 
assent  before  they  can  be  said  properly  to  belong  to  the 
legatee. 

But  with  respect  to  freehold  property,  when  feuds 
became  inheritable,  the  law  assigned  the  heir,  whose 
title  was  inchoate  at  the  moment  of  the  acquisition  of 
the  property  by  the  ancestor.  The  heirs  were  compre- 
hended in  the  conveyance  of  the  fee  simple.  The  dis- 
position, therefore,  by  will,  of  freehold  estate  was  no 
appointment  of  the  heir;  but,  on  the  contrary,  a  removal 
of  his  title :  it  takes  the  succession  from  him  whom  the 
law  had  made  the  heir,  destroys  his  inchoate  right,  and 
cuts  off  his  expectancy.  The  will  operates  in  its  incep* 
tion  as  a  conveyance  in  prasenti,  to  take  effect  in 
fiUuro.     . 

This  inchoate  title  of  the  heir,  created  by  the  very 
acquisition  of  the  fee  by  the  ancestor,  was  the  reason 
of  the  incapacity  to  dispose  thereof  before  the  acquisi- 
tion; for  if  the  disposition  of  the « property  before  it 
was  acquired  could  avail,  there  would  be.  a  concun:eiice 
of  two  inheritable  titles, .  viz,  that  of  the.  b^ir  .appointed 
by  the  party,  and  ttmt  of  the  heir  appointed  by  the  law ; 
since,  after  the  .disposition  the  disposing  party  would 
still,  of  necessity;  take  the  edtate  by  the  conveyance 
io  himsdif  and  his  heirs. 

Lord  Holt  in  Blinker  v.  Cooke  observed,  that  a  will 
was  a  disposition  from  the  time  of  miedung  it ;  and  this 
he  considered  to  be  Lord  Coke's  opinion  in  Butler  and 
Baker's  case.  (cY  Thus  too  in  Arthur  v.  Bokenham,  in 
the  Common  Pleas,  Lord  Chief  Justice  Trevor  held  that 
the  making  of  the  yrill  is  the  foundation,  and  an  inci- 
pient disposition  ;  so  that  if  the  devisor  have  not  .the 
land  at  the  time,  it  will  not  pass. 

In  the  case  of  Harwood  v.  Goodright  (d)  Lord  Mans- 

CO  SlUp.  31.  (d)  Oprp.  00, 
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field  adopts^   and  further  illustrates  the  same  doctrine. 

Though  as  to  the  personal  estate/'  said  his  Lordship^ 

the  law  of  England  has  adopted  the  rules  of  the 
Roman  testament^  yet  a  devise  of  lands  in  England  is 
considered  in  a  different  light  from  a  Roman  will ;  for 
a  will  in  the  civil  law  was  an  institution  of  the  heir^ 
but  a  devise  in  England  is  an  appointment  of  particular 
lands  to  a  particular  devisee^  and  is  considered  as  being 
in  the  nature  of  a  conveyance  by  way  of  appointment ; 
upon  which  principle  it  is  that  no  man  can  devise  lands 
which  he  has  not  at  the  date  of  such  conveyance.  It 
does  not  turn  upon  the  construction  of  the  statute  of 
Henry  the  Eighth^  which  says,  that — ^any  person  hav- 
ing lands^  &c.  may  devise^  for  the  same  rule  held  before 
the  statute  where  lands  were  devisable  by  custom.'' 

''  These  decisions/'  said '  the  late  Lord  Chancellor 
Loughborough^  '^result  from  fair  legal,  that  is^  fedr 
systematical  reasoning,  and  do  not  depend  upon  any 
captious  nicety.  The  objections  to  them  arise  from 
considering  the  disposition  of  land  by  testament^  in  the 
same  view  as  the  Roman  testament  was  considered^  or 
wiHs  of  personal  estate,  which  is  not  a  just  manner  of 
considering  what  the  law  of  Ekigland  permits  to  be  a 
disposition  of  land  by  will.  It  is  not  an  indefinite  dis- 
position of  all  a  man  may  be  possessed  of  at  his  deaths 
as  is  the  case  with  bequests  of  personal  property.  (2) 

A  disposition  of  land  by  wiU  is  no  more  than  an 
appointment  of  the  person  who  shall  take  the. specific 
land  at  the  death  of  the  person  making  it.  It  is  so  far 
testamentary  that  it  is  fluctuating,  ambulatory,  and  does 
not  take  effect  until  after  the  death :  but  it  is  in  the 
nature  of  a  conveyance^  as  being  an  appointment  of 
the  specific  estate.  (3)     And  therefore  that  course  of 

■■■'■'-■I ■  '■  ■ ■■  Mil  III  II  ,.  .|».1»I  !■ 

(2)  In  the  case  of  Nancock  v,  Horton,  7  Yes.  Jan.  399,  it  seemed 
to  be  the  opinion  of  the  present  Chancellor  that  a  specific  deYiae  of 
personal  estate,  of  which  the  testator  was  never  possessed^  might 
operate  as  a  direction  to  the  executor  to  purchase. 

(S)  Every  gift  of  land,  even  a  general  residuary  devise,  is  speciiic, 
(7  Yes.  Jmi.  147.)  because  a  man  can  devise -only  what  he  has  at  the 


CHAP.  II.  §  1.3     Cdpaeily  of  disposing.  47 

determinations,  which,  with  some  attempts  to  break  in 
upon  it,  has  been  established,  and  fully  established,  by 
Bunker  v.  Cooke  and  Arthur  v.  Bokenham,  has  been 
wisely  determined ;  and  not  determined  upon  the  literal 
construction  of  the  statute  of  Wills,  but  upon  the 
nature  of,  the  instrument/'  (e) 

The  rule  is  the  same  in  respect  to  copyholds  pur-  same  doctrine 
chased  by  a  testator  after  making  his  wiU :  they  wiU  hoi^?'*''''^^' 
not  pass  by  the  general  words  of  the  antecedent  will, 
unless  indeed,  after  they  are  so  purchased,  they  are'  sur- 
rendered to  the  uses  already  declared  by  the  last  witt 
and  testament,  as  was  done  in  Heylin  v.  Heylin,  (/) 
where  the  will  was  held  to  be  republished  by  the  words 
of  the  surrender  ;  and  the  will  being  a  devise  of  all  the 
testator's  copyholds,  the  same  when  republished  would 
apply  to  those  which  had  been  subsequently  purchased. 
But  in  Warde  v.  Warde,  (g)  where  Uie  testator,  Tho- 
mas Warde,  by  his  will  reciting  that  he  was  seised  of  a 

(c)  Brydges  v.  Chandos,  2  Ves.  Jun.  427. 

(/)  Cowp.  130.,  and  see  Spring  on  dem.  Titcher  v.  Biles,  1  T.  R. 
435,  n.  (/),  and  8  Ves.  Jun.  286. 
(£r)  Ambl.  299. 


ttne  of  devising,  lb.  390. ;  and  see  the  case  of  Hill  v.  Cork,  1  Yes. 
and  Beam.  175.  A  very  material  distinction  as  to  the  force  of  the 
residuary  clause  in  respect  of  personal  and  real  estate  results  from  this 
doctrine  of  considering  a  will  of  laud,  as  to  its  immediate  effect,  as  a 
species  of  inchoate  conveyance  by  way  of  appointment,  viz.  if  a  legacy 
of  personalty  lapses,  the  subject  passes  with  the  residue  to  the  resi- 
duary legaHee ;  bat  if  a  devise  of  real  estate,  which  is  always  specific, 
lapses,  ft  goes  to  the  heir,  and  not  to  the  residuary  devisee.  Still, 
however,  it  seems  that  if  a/  the  time  of  the  devise  the  person  intended 
is  not  ia  existence,  the  subject  of  the  devise,  though  real,  will  go  to 
the  residuary  devisee.  Doe  on  dem.  Stewart,  v,  Sheffield,  13  East. 
526.     1  Ves.  48.    8  Ves.  Jun.  25. 

!■  ieiTOur  of  a  surrenderee  the  admittance,  '^  is  true,  bos  relatioa 
to  the  surrender,  so  as  to  make  the  estate  pass  in  the  same  course  of 
deaceat,  and  so  as  to  give  the  same  right  of  dower  and  custom  which 
would  have  attached  had  the  admittance  followed  immediately  upon 
the  surrender,  because  those  are  acts  of  law  which  are  helped  by  rela- 
tion. But  relathms  and  other  fictions  of  law  will  not  make  good  the 
acts  of  plurtiM.    3  Rep.  29  a. 
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copyhold  estate  (when  the  fact  was  not  so,)  devised  all 
his  real  estate^  &c.  and  afterwards  purchased  a  copy- 
hold, and  surrendered  it  thus,  viz.  "  to  such  uses  as  I 
by  my  last  will  shall  appoint :"  the  will  was  held  not  to 
operate  upon  this  property.  And  in  the  above  case  of 
Heylin  v.  Heylin,  Lord  Mansfield  stated  the  distinction 
clearly,  as  follows  : — "  If  one  devises  lands  by  the  name 
of  B.,  C,  and  D.,  and  purchases  rtew  lands  and  repub- 
lishes his  will,  the  republication  does  not  concern  such 
new  lands,  because  the  will  speaks  only  of  the  parti- 
cular lands  B.,  C,  and  D.  But  if  he  says  I  give  all 
my  real  estate,  a  republication  will  affect  such  newly 
purchased  lands.  It  has  also  been  determined  that  in 
all  cases  a  surrender  to  the  use  of  a  will,  to  be  availing, 
must  be  made  while  the  person  so  surrendering  has  the 
legal  property,  (h)  So  that  if  the  surrenderee  of  a 
copyhold  befote  his  admittance  surrendered  to  the  use 
of  his  will,  and  was  afterwards  admitted,  such  surren- 
der was  of  no  effect,  and  was  not  made  good  by  the 
subsequent  admittance. 

The  doctrine  was  thus  established  to  the  extent  of 
the  proposition  that  a  surrenderee  is  incapable  of  sur- 
rendering to  the  use  of  another,  or  even  to  the  use  of 
'  his  own  will,  before  admittance,  and  that  no  subse- 
quent admittance  will  make  his  surrender  valid. 

But  although  it  is  true  that  the  surrenderee  takes 
no  estate  at  liatw  before  admittance,  being  a  mere 
nominee  or  appointee,  and  not  a  cestui  que  use,  the 
surrenderor  still  remaining  tenant  to  the  lord;  yet 
the  surrenderor  is  considered  as  a  trustee  for  the  sur- 
renderee, immediately  upon  the  surrender,  (t)  so  that 
he  (the  surrenderee)  has  an  equity  or  equitable  estate 
or  interest  which  may  be  the  subject  of  a  devise  or 
assignment.  Thus,  if  a  surrender  be  made,  though 
out  of  court,  to  the  use  of  A.,  and  then  A.  devise  the 
land  to  B.,  and  die  before  any  admittance,  yet  the 

(k)  Doe  on  dem.  Tofield  o,  Tofield,  11  East,  94C. 
(0  1  Darnt  h  East,  601,  G08. 
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copyhold  so  surrendered  will  pass,  as  the  testator  had  a 
title  in  equity,  {k)  And  if  a  copyholder  having  such 
equity  only,  devise  the  land,  and  after  such  devise  the 
legal  estate  come  to  him  by  descent,  i^nd  then  he  die, 
the  equity  wiU,  it  seems,  be  bound ;  for  such  would  cer- 
tainly have  been  the  case  had  the  legal  estate  not  so 
descended  to  him  :  and  with  respect  to  freeholds,  it  has 
been  well  settled  that  the  accession  of  the  legal  estate 
would  be  no  revocation  of  the  will,  but  would  be  sub- 
ject to  the  disposition  of  the  equity.  {I)  But  it  is  said 
that  an  heir  cannot  devise  without  admittance,  for  he 
has  more  than  an  equity,  (jn) 

These  questions,  indeed,  have  at  this  day  little  direct 
importance,  dispositions  by  will  of  copyhold  estates  being 
now  effectual  without  a  previous  surrender  to  the  uses 
thereof,  by  virtue  of  a  late  statute :  but  we  have  treated 
of  the  above  points  independently  of  that  statute,  (n) 
for  the  better  illustration  of  the  principle  upon  which 
they  turn. 

The  Courts  have  put  a  liberal  construction  on  the 
nature  and  extent  of  the  interest  of  which  a  testator 
must  be  possessed  to  qualify  him  to  devise  his  estate. 
Modem  decisions  have  extended  the  power  of  testa- 
mentary disposition  to  contingent  and  executory  inte- 
rests, where  the  person  who  is  to  take  is  certain,  and 
where  the  same  would  descend  if  not  devised.  Lord 
Kenyon  held  that  the  word  '  having*  in  the  statute  was 
to  be  understood  to  mean  '  having  an  interest;*  and  dis- 
tinguished between  such  a  contingent  interest  and  a 
mere  possibility,  or  a  mere  expectation  of  succession, 
as  that  of  an  heir  from  his  ancestor,  (o) 

But  if  a  man  devise  land,  and  be  afterwards  disseised,  ^^^^  ^l^l 
and  then  die,  the  devise  is  void,  and  cannot  be  made  a^ic. 
good,  because  the  disseisin  has  turned  the  estate  to  a 

(t)  3  Cha.  Rep.  4.     2  Freem.  157.     1  Ves.  Jun.  254. 
(0  Davy  V.  Beversham,    3  Cha.  Rep.  4.,  and  see  1  T.  Ri  601. 
S.  C«  cited. 

(iw)  1  Str.487.     1  Atk.  386.  («)  ^^  Geo.  3.  c.  192. 

(o)  1  H.  Bl.  30.     3  T.  R,  88.     Fearne's  Cont.  Rem.  463,  et  seq. 

VOL.  1.  E 
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right,  which  is  only  a  chose  in  action^  and  cannot  be 
devised  away  ;  (p)  therefore,  says  the  book,  it  was  held 
a  good  plea  against  the  devise  that  the  devisor  did  not 
die  seised  of  those  lands.  The  interest  must  continue 
in  the  testator  till  his  death  for  the  will  to  have  its 
consummation ;  and  accordingly  it  was  observed  by  the 
present  Lord  Chancellor  in  the  important  case  of  The 
Attorney  General  v.  Vigor  and  Others,  that  "  in  order 
that  an  estate  should  pass  by  a  will*  the  testator  must 
have  the  estate  when  he  devises,  and  must  continue  to 

have  the  same  estate  at  his  death/'(9)  ^^^  ^^  ^^  ^^^^  ^ 
case  the  devisor  re-enter  and  purge  the  disseisin,  he  is 
by  relation  restored  so  as  to  be  in  the  same  situation  as 
if  he  had  never  been  disturbed,  and  the  devise  becomes 
.good.(r) 

The  case  is  different  where  a  man  is  first  disseised 
and  then  devises,  and  afterwards  re-enters  ;  and  it  may 
be  rei^sonably  disputed  Ai^ether  in  such  a  case,  when 
the  disseisin  was  before  the  making  of  the  will,  such 
re-entry  afterwards  would  make  the  estate  pass  by  the 
win ;  for  in  such  case  the  testator  would  have  had  no- 
thing but  a  right  of  entry  at  the  date  of  his  will :  and 
it  is  well  established  that  the  testator  must  have  the 
estate  both  at  the  date  of  his  will  and  at  his  death. 
From  what  feD  from  the  present  Chancellor  in  The 
Attorney-General  v.  Vigor  and  Others,  (s)  it  appears 
to  have  been  his  Lordship's  opinion  that  the  differ- 
ence between  the  two  cases  above  supposed  varied 
the  operation  of  the  subsequent  entry.  ''  If  he  is  dis- 
seised,'' said  his  Lordship,  ^"^  before  the  execution  of 
his  will,  his  will  would  not  pass  the  land,  for  he  was 
not  seised  at  the  date  of  the  will,  having  only  a  right 
of  entry.  But  if  he  has  the  land  at  the  date  of  the 
will,  and  is  disseised  afterwards,  the  act  not  being  an 
act  of  volition,  and  afterwards  he  enters,  he  is  remitted 

(p)  Brb.  tit  D«v.  pi.  15. 

(q)  8  Ves.  Jun.  2S2.;  and  see  11  Mod.  138.,  and  1  Bos.  h  Poll. 
002,  hj  Eyre,  C.  J. 

(r)  S8  Hen.  8.  &  97.  ($)  B  Yea.  Jun.  9Si. 
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to  his  old  title  ;  and  if  he  dies  afterwards^  you  may  pre- 
dicate of  him^  that  he  had  the  estate  at  the  date  of  the 
will^  and  had  the  same  estate  at  his  death.  Suppose 
there  was  a  repuhlication  of  the  will  after  the  disseisin 
and  hefore  re-entry,  that  republication  would  not  pass 
the  estate ;  for  the  same  reason  that  if  at  the  date  of 
the  will  he  had  nothing  but  a  right  of  entry,  the  will 
would  not  pass  it.  ( 1 ) 

With  respect  to  this  necessity  for  tlie  testator's  hav-  ^«|ta^i«  lot*- 
ing  the  estate  or  interest  at  the  time  of  his  making  his 
will,  the  rule  of  equity  corresponds  with  the  law.     In 
equity  the  mortgagee's  estate  is  the  security  ;  the  equity 
of  redemption  in  the  mortgagor  is  virtually  the  land 
itself:  therefore,  if  the  equity  of  redemption  is  pur-  Equity  of  rc- 
chased  in,  or  foreclosed  by  the  mortgagee  after  making  ^•"*^'^°''- 
his   will,   it  will  not  pass  thereby,  being  regarded  in 
courts  of  equity  as  a  new  acquisition  made  after  the 
will.  (0     But  where  a  real  estate  is  contracted  to  be  ™^!  ^y  ^^^' 

^  *  tract. 

(0  Strode  V.  Falkland,  3  Cha.  Rep.  99. 

^1)  See  the  case  of  Goodright  o.  Forrester,  8  East.  bb^.  The 
fine  oi  a  tenant  for  life  displaces  and  divests  the  estate  of  the  remain'- 
der-man  or  reversioner,  leaving  in  him  only  a  right  of  entry  to  ])e 
exercised  either  immediately  for  the  forfeiture,  or  within  five  years 
after  the  natural  determination  of  the  preceding  estate  :  and  the  effect 
of  the  statute  4  Hen.  7.  is  only  to  save  to  all  the  remainder-men  their 
respective  rights  of  entry  within  five  years  after  their  respective  titles 
aaccessively  accrue,  without  being  prejudiced  the  one  by  the  other's 
lacbes.  Bu^  zuch  right  of  entry  i$  not  devisable^  though  it  may  be 
released.  .Shep.  Touch.  225.  Litt.  s.  347.  Co.  Litt.  48  b.  214  a.  166  a. 
Perk.  s.  86.  edit.  1642.  That  the  fine  divests  the  remainder,  see  Litt. 
s.  416.'  and  Fowes  v.  Salisbury,  Hard.  401,  402.  It  is  also  clearly 
held  that  although  the  remainder-man  is  at  liberty  to  enter  presently 
for  the  forfeiture,  still  he  has  a  future  right  of  entry  unaffected  by  that 
present  right,  which  may  be  exercised  within  five  years  after  the  de- 
termination of  the  antecedent  interest  by  the  death  of  the  tenant  for 
life.  The  Court  thought  in  the  case  of  Goodright  v,  Forrester,  that 
SQch  right  of  entry  did  not  come  within  the  description  of  the  word 
intereit  in  the  34  &  35  Hen.  8*  and  that  the  remainder-roan  could 
not  be  considered  as  having  an  interest  in  the  thing  at  the  time  of  his 
deyise ;  for  an  executory  interest  was  very  different  from  a,rig|:it  of 
entry  for  revesting  a  divested  estate. 

e2 
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purchased^  courts  of  equity  consider  the  estate  as  in  the 
purchaser^  from  the  execution  of  the  contract ;  and,  as 
a  consequence  of  this  maxim,  a  will  disposing  of  the 
estate  before  the  contract  receives  its  fulfilment  by  the 
conveyance,  is  effectual  to  pass  the  interest ;  and  it  fol- 
lows of  course  that  such  will  is  not  revoked  by  a  subse- 
quent conveyance  either  to  the  purchaser  and  bis  heirs. 
Personal  estate  or  to  a  trustcc  for  the  purchaser  and  his  heirs.     So 

impressed  with  *  ,     ,  i       •  , 

tho  character  whcre  ihc  personal  estate  is  impressed  with  the  charac- 
ter of  real  estate  by  being  agreed  to  be  sold,  and  the 
money  to  be  laid  out  in  land  to  be  settled,  the  person 
to  take  the  absolute  reversion  under  such  settlement 
may  devise  it  by  his  will ;  and  the  estate,  though  pur- 
chased after  the  will,  will  go  in  equity  according  to 
such  devise,  {u)  And  it  will  be  the  same  although  such 
equitable  interest  arises  upon  an  agreement  which  is 
not  to  be  carried  into  execution  till  a  future  day ; — the 
interest  in  this  executory  estate  will  pass  by  the  will,  (x) 

Eqiiiuwein-    And  an  interest  so  resting  in  contract  equitably  con- 

t  crests  will  DasB 

under  words  of  cludcd  and  binding,  will  pass  under  words  of  general 
fcription.^"  description,  as  where  a  man  having  entered  into  a  con- 
tract for  the  purchase  of  an  estate,  after  some  particular 
devises  gave  "  all  his  messuages,  lands,  tenements,  and 
hereditaments  in  the  county  of  B.,  or  elsewhere  in  any 
part  of  England  ;"  and  the  question  being  whether  the 
lands ^so  contracted  for  were  disposed  of  by  the  general 
words  above  quoted  : — it  was  determined  that  such 
words  were  sufficient  to  carry  any  estate  of  which  the 
testator  was  possessed  at  the  time  of  his  devise  whether 
in  law  or  in  equity,  (^)  But  it  is  obvious  upon  the  prin- 
ciples, on  which  a  good  deal  of  remark  has  already 
been  made,  that  the  will  cannot  affect  a  subject  in 
which  no  equitable  interest  has  been  acquired  by  the 
execution  of  the  articles  of  purchase,  {z) 

To  prove  that  a  devise  of  land  was  a  present  dis- 

(m)  8  Ves.  Jun.  256. 

(ar)  GreenhiU  v.  GreenhiU,  Prec  Cha.  320.     2  P.  Wms.  631. 

{y)  Potter  v.  Potter,  1  Ves.  437,  494. 

(?)  Langford  v.  Pitt,  2  P:  Wms.  629. 
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position  to  take  effect  infuturo.  Lord  Holt  in  the  above- 
mentioned  case  of  Bunker  v.  Cooke  instanced  a  case  in 
Lord  Bridgman's  time^  wherein,  there  having  been  a 
devise  to  two  persons  and  their  heirs^  and  one  of  them 
dying  in  the  testator's  lifetime,  it  was  held  that  the  sur- 
vivor should  take  the  whole :  the  true  reason  being 
that  the  devise  is  sufficient  to  pass  the  whole  interest, 
and  imports  a  gift  in  virtue  of  which  each  derives,  or 
rather  is  intended  to  derive  an  entire  interest^  and  to 
become  seised  per  my  etper  tout,  {a) 

A  jointenant  is  in  a  state  of  incapacity  to  devise  his  'o^^^fg®^ 
estate ;  not  having,  at  the  time  of  making  his  devise,  an 
interest  on  which  it  can  attach,  or  to  which  it  can  apply 
as  the  subject  of  a  present  disposition  ;  and  the  incep- 
tive incomplete  disposition  by  will  not  having  power 
to  sever  the  jointure.  No  devise  can  take  effect  till 
after  the  death  of  the  devisor,  and  by  the  death  of  a 
jointenant  all  the  laud  becomes  instantly  vested  in  the 
survivor.  The  right  of  survivorship  and  operation  of 
the  will  commence  at  the  same  moment  of  time  :  but 
the  jus  accrescendi  prtefertur  ultimie  voluntati  ;  for  as 
Littleton  (b)  puts  the  distinclion,  the  surviving  jointenant 
claims  by  the  death,  and  the  devisee  after  the  death  ; — 
the  claim  of  the  one  is  in  the  per,  and  of  the  other  in 
the  post.  Tenants  in  common  and  in  coparcenary  are 
empowered  to  devise  by  the  statute  of  Wills,  which 
makes  no  mention  of  iointenants ;  and  seems  to  exclude 
them  from  the  power,  as  well  by  the  negative  implica- 
tion arising  from  the  express  power  given  to  the  said 
other  partial  owners,  as  by  the  generaf  restriction  of 
the  power  to  persons  solely  seised.  Nor,  if  such  devisor 
survive  his  companion  will  his  disposition  be  thereby 
rendered  availing,  though  he  be  solely  seised  at  the  time 
of  his  death ;  for  he  had  no  devisable  interest  at  the  in«- 
ception  of  the  will,  (c)  aiid  the  devise  cannot  be  made 
good  by  matter  ex  post  facto, 

» 

(a)  See  Page  v.  Page,  2  P.  Wms.  489.     Man  r.  Man,  3  Str.  905. 

(d)  Litt.  s.  287.     Co.  Litt.  185. 

(c)  Swift  d.  Neale  v.  Roberts,  1  BI.  Rep.  476.  S.  C.  3  Burr.  1488. 
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SECT.  IL 

The  Capacity  of  taking. 

BEFORE  the  statutes  of  Wills  lands  were  incapable  of 
being  devised^  except  under  favour  of  some  local  cus- 
tom. Where  such  custom  prevailed^  as  it  was  annexed 
to  the  land  itself  and  not  to  the  person^  it  seemed  to 
comprehend  the  power  of  disposition  in  mortmain. 
The  question  of  ability  to  devise  in  mortmain  could 
not  be  raised  in  other  cases^  as  the  general  power  of 
devising  did  not  exist  till  it  came  in  by  the  statute  of 
Wills  :  how  it  was  restrained  in  respect  to  corporations 
will  be  presently  shewn. 
StatQtM  of  A  gift  in  mortmain  was  a  phrase  signifying  a  dona- 

tion of  lands  or  tenements  to  corporations^  sole  or 
aggregate;  and  implying  that  by  such  a  gift  as  well 
the  fruits  of  tenure  due  for  such  property  to  the  lord  of 
the  fee^  as  the  services  due  out  of  such  fees  for  the  de- 
fence of  the  realm^  became  extinguished  and  lost^  and 
the  lands  were  as  unproductive  as  if  they  were  in  the 
hands  of  a  dead  man.  By  Magna  Charta  it  was  there- 
fore provided^  that  '^  it  should  not  be  lawful  for  any  one 
to  give  his  lands  to  any  religious  house^  and  to  take  the 
same  again  to  hold  of  the  same  house  ;  nor  should  it  be 
lawful  to  any  house  pf  religion  to  take  the  lands  of  any^ 
and  to  lease  the  same  to  him  from  whom  they  received 
it.  And  if  any  from  thenceforth  should  give  his  lands 
to  any  religious  hoiise^  and  thereupon  be  convict^ 
the  gift  should  be  utterly  void^  and  the  land  should 
accrue  to  the  lord  of  the  fee.'' 

A  great  many  subsequent  statutes  became  necessary 
to  defeat  the  devices  of  the  ecclesiastics^  (in  those  early 
times  the  persons  most  learned  in  the  lawj  who  thereby 
sought  to  elude  restraints  which  went  in  a  great  mea- 
sure to  cut  up  the  sources  of  their  wealth  and  accu- 
mulations.   Thus  the  statute  De  Religiosis,  '7  Edw.  1. 
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St.  2.  after  reciting  the  prevailing  artifices  whereby  the^ 
former  prohibition  had  been  evaded^  ordained  that  ^'  no 
person,  religious  or  other^  whatsoever  he  be,  should 
buy  or  sell  any  lands  or  tenements  under  the  colour  of 
gift  or  lease,  or  receive  by  reason  of  any  other  title, 
whatsoever  it  be,  or  by  any  other  craft  or  engine,  lands 
or  tenements,  under  pain  of  forfeiture  of  the  same/' 
But  this  statute  being  held  to  extend  only  to  gifts, 
alienations,   and  other  conveyances,   the  ecclesiastics 
evaded  it  by  pretending  title  to  the  land  whichthey 
were  dedrous  of  obtaining,  and  so  recovering  it  in  an- 
action,  by  collusion  with  the  tenant,  {d)    By  the  13 
£dw.  1.  c.  33.  they  were  precluded  from  acquiring 
lands  by  purchase,  gift,  lease,  or  recovery  r  whereupon 
they  resorted  to  the  method  of  causing  the  lands  to  be 
conveyed  to  other  persons  and  their  heirs,  to  the  use  of 
them  and  their  successors ;  which  answered  for  some 
time,  till  by  the  statute  of  Rich.  3.  c.  5.  this  was  also^ 
enacted  to  be  mortmain,  and  within  the  forfeiture  of 
the  statute  De  Rdigiosis.   But  as  the  statute  of  Richard 
was  held  only  to  extend  to  corporations,  the  statute  33^ 
H.  8.  c.  10.  carried  the  prohibition  ta  puish  churches,, 
chapels,  guilds,  fraternities,  commonalties,  companies, 
or  brotherhoods,  without  corporation.  (1) 

But  it  still  continued  to  be  held  (e)  that  lands  might 
be  given  to  any  persons  and  their  heirs,  for  the  find- 
ing of  a  preacher,  maintenance  of  a  school,  relief  of 

(d)  2  lQ8t.75.  (e)  1  Rep.  26. 


(1)  Grants  in  mortmain  bj  these  express  prohibitory  statutes  were 
not  made  void  so  as  to  let  in  the  heirs  at  law ;  but  a  title  by  forfeiture 
was  given  to  the  King  or  the  mesne  lords.  The  statute  of  Wills,  32 
Hen.  8.  c.  1.  gave  a  general  power  of  devising:  but  the  explanatory 
act,  34  Hen.  8.  c.  6.  excepted  corporations ;  so  that  devises  to  cor^ 
porptions  under  the  operation  of  these  acts  became  void>  and  incapable 
of  being  legalized  by  licence ;  by  consequence  the  heir  was  let  la 
Irom  the  passing  of  the  stat.  of  34  Hen.  8.  c.  5.  to  the  43  EUz.  c.  4.^ 
except  where  there  happened  to  be  a  custom  for  devising  in  mortmain. 
See  the  Year  Book,  45  £dw.  3.  c.  26. 
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fniaimed  soldiers,  sustenance  of  poor  people^  reparation 
of  churches,  highways,  bridges,  causeways,  discharging 
the  poor  inhabitants  of  a  town  of  common  charges,  for 
the  making  of  a  stock  for  poor  labourers  in  husbandry 
and  poor  apprentices,  and  for  the  marriage  of  poor 
virgins,  or  for  any  other  charitable  uses.  And  it  was 
further  held,  that  by  obtaining  proper  licences  froni 
those  who  wo^ld  be  entided  to  the  forfeiture,  alien- 
ations in  mortmain  might  still  be  made,  as  appears  from 
the  preamble  of  the  stat.  De  Religiosis.  (/)  The  kings 
of  England  for  the  most  part  grounded  their  pretensions 
to  this  power  of  licensing  on  the  right,  asserted  by  them 
to  be  inherent  in  the  Crown,  to  dispense  with  acts 
of  parliament :  which  dispensing  power  was  found  to 
produce  such  dangerous  consequences  in  the  exercise 
thereof  by  James  II.  that  in  the  first  year  of  the  reign 
of  Wiljiam  it  was  enacted^  that  no  dispensation  by  non 
obstante  to  any  statute  should  be  allowed,  but  that  the 
sanjie  should  be  held  void  and  of  none  effect,  except  a 
dispensation  be  allowed  in  such  statute,  (g)  But  by  the 
subsequent  statute  7  &  8  W.  3.  c.  37.  power  to  licence 
in  mortmain  was  expressly  given  to  the  Crown ;  and  the 
3  &  3  Anne,  c.  11.  enabled  any  person,  by  deed  en- 
rolled, to  give  to  the  corporation  for  augmenting  the 
maintenance  of  the  poorer  clergy,  lands  or  goods,  with- 
out licence. 

By  the  43  Eliz.  c.  14.  special  provision  was  made  by 
commissioners,  to  be  named  by  the  Lord  Chancellor  or 
Chancellor  of  the  duchy  of  Lancaster,  within  the  county 
palatine,  to  enquire  by  the  oaths  of  twelve  men  into  all 
charitable  gifts  and  appointments,  and  the  management 
and  application  of  them,  and  to  make  orders  and  decrees 
concerning  their  administration  :  and  the  words  of  the 
same  statute  were  construed  to  supply  all  defects  of 
assurances  in  favour  of  charities,  where  the  donor  was 
of  a  capacity  to  dispose,  and  had  an  estate  in  any  way 

(/)  2  Inst.  74.  tmd  see  the  statutes  18  JEdw.  3.  st  3.  c.  3.    17  Car. 
%  c.  3. 

(g)  4  Hawk.  P.  C.  348.     Harg.  Ck>.  Litt.  120,  n. 
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disposable  by  him  :  as  if  a  copyholder  disposed  of 
copyhold  lands  to  a  charitable  use^  without  surrender^ 
or  tenant  in  tail  conveyed  without  fine,  or  a  reversion 
was  g^ranted  without  attornment^  all  such-like  defects 
were  supplied  by  this  construction  of  the  said  statute, 
and  an  such  acts  of  conveyance  or  assurance  were  con- 
sidered as  effectual  by  way  of  appointment.  (2) 

The  Court  of  Chancery  will  relieve  by  original  bill  ^f^^j'^fe^^^ 
upon  a  gift  to  charitable  uses  within  the  statute  ;  and,  "^»^^°  ^  ^^*^"- 
proceeding  on  the  principle  of  the  statute,  has  shewn 
great  iavour  to  charitable  donations.  Thus,  a  legacy 
given  generally  to  a  public  charity  has  been  considered 
as  suflBciently  certain,  and  the  executors  have  received 
the  directions  of  the  Court  as  to  the  disposal  of  it.  (A) 
Where  there  was  a  bequest  of  the  interest  of  bank 
annuities  to  the  poor  inhabitants  of  St.  Leonard,  Shore* 
ditch.  Sir  Thomas  Clarke,  M.  R.  held  that  the  legacy 
was  not  to  be  treated  as  void  for  uncertainty,  but  should 
be  supported  :  and  that  though  the  word  '  inliahitanV 
bore  a  very  general  sense,  yet  as  it  could  not  be  in- 
tended that  the  poor  inhabitants  who  were  relieved  by 
the  parish  should  have  the  benefit  of  the  legacy,  which 
in  effect  would  be  giving  to  the  rich  and  not  to  the 
poor,  the  distribution  should  be  confined  to  the  poor 
inhabitants  of  St.  Leonard,  Shoreditch,  not .  receiving 
alms  ;  and  ordered  a  scheme  to  be  laid  before  the  Mas- 
ter for  such  distribution,  (i)  In  another  case  B.  gave 
the  surplus  of  his  estate  to  the  poor,  indefinitely ;  and 
upon  a  question  how  this  bequest  could  be  effectuated, 
it  was  decreed  that  the  surplus  should  go,  by  the  king's 

(A)  Widmore  v.  The  Governors  of  Qaeen  Anne's  Bounty,  1  Bro. 
C.  €•  13.;  and  see  Baylis  v.  Attorney  General,  2  Atk.  239. 
(t)  Attorney-General  v.  Clarke,  Ambl.  422. 


(2)  That  devises  to  corporations  were  under  that  statute  considered 
good  by  way  of  appointment,  see  Hob.  136.  Moor,  888.  1  Lev.  284. 
Bat  note  that  the  words  ^  limit  and  appoint'  in  the  statute  did  not 
carry  the  legal  estate,  but  operated  only  as  a  gift  of  the  utile  domi" 
niutfiy  to  bind  the  legal  estate  in  the  bands  of  the  heir. 
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directions,  to  the  benefit  of  the  children  in  the  new  royal 
college  of  Christ's  Hospital.  (A:)  So  where  a  som  of 
money  was  bequeathed  to  be  distributed  every  year,  on 
certain  days,  to  the  poor  of  the  parish  of  L.,  in  the 
county  of  M .,  in  which  county  there  was  no  such  parish, 
but  there  was  such  in  the  county  of  D. :  the  Court  esta* 
blished  the  will,  because  it  appeared  that  the  testator 
was  born  there,  and  that  both  he  and  his  parents  lived 
and  died  there.  (/)  And  where  a  charge  of  lOOOf.  o& 
a  manor  was  to  be  applied  to  such  charitable  uses  as 
the  testator  had  by  writing  under  his  hand  directed, 
equity  supported  the  bequest,  though  no  such  writing 
was  found,  (m)  Again,  where  there  was  a  gift  of  the 
residue  of  personal  estate  to  J.  B.,  to  dispose  of  it  in 
such  charities  as  he  thought  fit;  though  J.  B.  died  in 
the  lifetime  of  the  testatrix,  and  the  testatrix  made  ae^ 
alteration  in  the  disposition  after  she  bad  knowledge 
of  such  death,  the  devise  was  carried  into  effect,  (n) 
Thus  also,  in  another  case,  a  devise  to  charitable  uses^ 
declaring  no  use,  was  supported,  (o)  Even  where  the 
charity  has  been  against  the  policy  of  law,  the  same 
doctrine  has  prevailed  ;  as  where  it  was  to  establisba 
jesuba  to  teach  the  Jewish  religion  ;  (p)  or  to  educate 
poor  children  in  the  Roman  Catholic  faith.  (9)  And 
where  a  charity  has  been  so  given  as  that  there  can  be 
no  objects. of  it,  the  Court  has  entertained  proposals  for 
a  different  scheme,  (r)  Thus,  a  trust  having  been 
created  for  the  propagation  of  the  Christian  religion 
among  the  natives  of  New  England,  and  there  being 
no  infidels  to  convert  within  the  intended  limits,  and 
the  colleges  which  were  appointed  to  administer  the 

(/:)  Jones  ».  Peacock,  Finch,  245. 
(/)  Owen  V.  Bean,  Finch,  395^ 
(w)  Attorney-General  r.  Syderfin,  1  Vem.  224. 
(n)  Moggridge  r.  Thackwell,  3  Bro.  C.  C.  517.    1  Ves.  Jun.  465, 
474.     7  Ves.  Jun.  36,  67. 

(0)  Attoruey-General  v.  Herrick,  Ambh  712. 

Ip)  Ambl.  228.    Da  Costa  v.  De  Pas,  Reg.  lib.  A.  1754.^  foh  3O0. 

(r/)  Gary  r.  Abbot,  7  Ves.  Juu.  400. 

(r)  Attorney  .General  9.  Oglander,  3  Bro.  C.  C.  166. 
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charity  halving  become  subject  to  a  foreign  power^  tbe 
Master  was  directed  to  propose  a  plan  de  novo  for  the 
application  of  the  produce  of  the  estates  according  to 
the  general  intentions  of  the  testator,  {s)  So  if  a  fund 
were  bequeathed  to  augment  the  scholarships  or  fellow- 
ships of  a  college  for  the  benefit  of  the  youth  educated 
at  a  particular  school^  and  tbe  college  should  refuse  the 
intended  endowment^  and  decline  increasing  the  num- 
ber of  its  fellows  ;  yet^  if  another  college  would  accept 
the  gift  upon  the  terms  proposed^  or  another  plan  for 
effectuating  the  general  intention  could  be  proposed^  it^ 
seems  that  the  charity  would  be  supported  and  effectuated 
in  substance  notwithstanding  the  purpose  must  circum- 
stantiaUy  fail  from  unforeseen  and  contingent  events.  (JL) 
And  although^  in  general  cases^  where  there  is  a  devise 
to  take  effect  at  a  remote  period  upon  a  contingency^  and 
no  intermediate  disposition  of  the  rents  and  profits^  they 
are  considered  in  equity  as  resulting  to  the  heir;(u) 
yet  if  lands  be  given  to  a  charitable  or  good  use^  though 
not  capable  of  taking  effect  immediately,  as  to  found  a 
college^  (the  charter  and  licence  of  the  Crown  being 
necessary  and  not  yet  obtained^  the  intermediate  rents 
between  the  death  of  the  testator  and  the  period  of 
founding  the  college  will  not  belong  to  the  heir  as  a 
resulting  trusty  but  will  be  considered  as  belonging  to 
the  college,  {x)  Upon  the  same  principle  of  favour^ 
where  a  residue  of  personalty  is  left  to  charitable  uses, 
which  proves  to  be  more  than  sufficient  for  the  object, 
if  it  appear  to  be  the  testator's  intention  to  dispose  of 
the  whole  surplus  that  way,  the  remainder  will  be  applied 
to  similar  purposes,  (y) 

(*)  Attorney-General  c.  The  City  of  London,  3  Bro.  C.  C.  171. 

(i)  Attorney  •General  v,  Andrew,  3  Ves.  Jan.  633. 

(ti)  Hopkins  v.  Hopkins,  For.  44. 

(«)  Attorney-General  v.  Bowyer,  3  Ves.  Jun.  714. ;  and  see  Por- 
ter's case,  and  the  case  of  Sutton's  Hospital,  1  Rep.  16.    10  Rep.  1. 

Cy)  Attorney  General  v.  The  Earl  of  Winchelsea,  3  Bro.  C.  C» 
373.;  and  see  7  Ves.  Jun.  3^.  Bi3hop  of  Hereford  v*  Adams,  11 
Ves.  Jon.  367.  Attorney-General  v.  Whitely,  Digest  xxxiii.  tit.  2. 
De  U$u  et  Usufructu  Legatorum. 
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The  Court  is  also  very  indulgent  to  charity  cases  in 
matters  of  form.  Thus  where  the  information  prays  a 
wrong  relief,  the  Court  will  give  such  relief  as  will 
effectuate  justice,  (z)  and  holds  out  its  assistance  to 
charities  under  circumstances  in  which  it  would  not 
give  relief  in  ordinary  cases,  (a)  often  giving  the  re- 
lators costs  beyond  the  taxed  costs.  (6)  It  has  also  been 
decided  that  where,  before  the  statute  of  Geo.  2.  called 
the  Mortmain  act,  a  testator  devised  the  whole  profits 
of  an  estate  to  a  charity,  if  the  rents  at  any  time  after 
the  statute  should  be  increased,  they  should  go  to  the 
increase  of  the  charity,  (c) 
Limitations  But  in  a  casc  (d)  whcre  money  was  given  to  build  a 

tions  to  which  church  where  a  chapel  stood,  and  the  Bishop  dissented, 
rcBtxi^ted.  '*  *he  samc  favouring  maxims  which  seem  to  have  pre- 
vailed in  many  other  cases  where  the  precise  object  of 
the  charitable  gift  has  failed  from  supervening  circum- 
stances, were  not  adopted  by  Sir  Lloyd  Kenyon,  M.  R. 
who  refused  to  apply  the  money  towards  repairing, 
or  otherwise  for  collaterally  effectuating  the  testator's 
bounty ;  saying,  that  the  intention  must  be  implicitly 
followed,  or  nothing  could  be  done.  In  a  case  (e)  be- 
fore Lord  Hardwicke,  that  great  Chancellor  observed, 
that  though  he  had  endeavoured  to  give  eflFect  to  cha- 
ritable legacies  as  far  as  he  could,  yet  he  could  not  set 
up  new  rules  to  avoid  the  statute  of  Mortmain ;  and  his 

(2)  1  Ves,  12,  43,  413.     11  Ves.  Jun.  247. 

(a)  1 1  Ves.  Jun.  367.  Aud  as  to  the  extent  and  com  prehension 
of  the  term  ^  charity '  in  a  proper  legal  sense,  aud  what  description  of 
objects  are  brought  within  the  same  indulgence,  see  10  Ves.  Jun.  522. 
Morice  v.  Bishop  of  Durham,  and  the  case  of  Downing  College,  in 
Wilmot's  Opinions  and  Judgments.  See  also  Duke,  ch.  10.  s.  2.  for 
the  adjudged  cases  on  the  great  enabling  statute,  43  Eliz.  c.  4.  wherein 
the  writer  expounds  what  is  a  good  charitable  use  within  that  statute. 
See  also  Poph.  139. 

(b)  7  Ves.  Jun.  426. 

(c)  Attorney-General  v.  Johnson,  Ambl.  190.  Same  v.  Sparkes, 
i».  201.     And  see  7  Ves.  Jun.  340. 

(d)  1  Bro.  C.  C.  444.     2  Bro.  C.  C.  428. 

(e)  Mogg  V.  The  President  of  Bath  Hospital,  2  Ves.  52.  Attor- 
ney-Geueral  v.  TyndalL 
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Lordship  refused  to  marshal  assets  in  favour  of  a  charily ; 
or,  in  other  words,  to  throw  the  debts  and  legacies  on 
the  real  estate  in  order  that  the  personal  estate  might 
be  applied  to  the  charitable  use,  and  so  the  statute 
might  be  avoided.  And  though  in  one  case  (/)  where 
a  testator  willed  the  residue  of  his  personal  estate,  con- 
sisting of  his  effects,  annuities,  mortgages,  bonds,  and 
notes  to  be  sold,  and  the  produce  given  to  a  charity, 
the  devise  of  the  mortgages  being  void,  the  Court 
ordered  thera,  as  being  part  of  the  residue  only,  to 
be  first  appHed  in  payment  of  debts,  so  as  to  leave  a 
larger  fund  for  the  payment  of  the  charity ;  yet  Sir 
Lloyd  Kenyon  in  a  subsequent  case  (g)  declared  he 
could  not  recognize  the  distinction  between  a  specific 
gift  of  a  mortgage  and  the  gift  of  a  residue  in  which  it 
is  comprised.  In  both  cases  it  was  an  interest  in  land, 
which  could  not  pass  by  the  statute,  but  must  go  in 
favour  of  the  parties  legally  entitled  to  the  benefit  of  it. 
And  he  ordered  the  debts,  legacies,  and  costs  of  the 
suit  to  be  paid  out  of  the  testator's  general  personal 
estate,  and  out  of  the  monies  secured  by  mortgage,  pro 
ratuy  and  the  residue  of  the  mortgages  to  go  to  the 
next  of  kin. 

But  when  a  testator  or  donor  creates  a  trust  for  a  RcUcfontue 

,  ,  pnnciple  of  cy 

charitable  purpose,  and  such  purpose  cannot  be  literally  pre*. 
and  circumstantially  executed,  and  especially  where  the 
impossibility  arises  from  the  neglect  or  misconduct  of 
the  trustees,  the  Court  of  Chancery  will  give  effect  to  * 
the  general  charitable  intention  by  directing  it  to  be 
executed  cy  pres,  or  in  a  manner  as  near  as  may 
be  to  the  prevailing  and  substantial  wishes  of  the 
giver,  the  same  to  be  collected  from  the  instrument  of 
donation  ;  which  principle,  with  its  proper  qualifica- 
tions, is  very  distinctly  set  forth  in  the  two  following 
cases.  B.,  (A)  in  1653,  conveyed  a  messuage  lately 
erected  by  him  for  the  habitation  of  the  vicar  of  Poles- 

(f)  Attoraey-General  v.  Caldwell,  Ambl.  635.  ' 

(g)  'Attorney-General  v.  The  Earl  of  Winchelsea,  3  Bit).  C.C.  373. 
(A)  Attorney-General  v.  Boultbee,  2  Ves.  Jun.  380. 
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worthy  then  in  the  possession  of  Richard  Bell^  minister 
of  Polesworth,  and  several  other  premises,  and  the 
impropriate  tithes  of  Wharton/ Dorden,  and  Pooley, 
and  a  rent-charge  to  certain  persons  named,  to  hold  to 
them  in  fee  upon  trust  to  permit  B.  and  his  assigns, 
during  his  life,  to  take  the  rents,  and  after  his  death 
that  they  or  the  major  part  of  them,  or  such  other  per- 
sons or  the  major  part  of  them,  who  for  the  time  being 
should  have  the  freehold  and  inheritance  of  the  said 
messuage,  &c.  should  permit  the  vicar  of  Polesworlh 
for  ever,  if  he  should  be  there  settled  by  the  nomination 
and  appointment  of  B.  in  his  life,  or  of  the  trustees  or 
the  major  part  of  them,  or  such  other  persons  vi^ho  for 
the  time  being  should  have  the  freehold  and  inherit- 
ance, and  no  other,  to  dwell  in  the  said  messuage  so 
erected  and  intended  for  such  minister's  habitation,  and 
to  enjoy  the  same  without  interruption ;  and  upon  other 
trusts  for  charitable  purposes.  For  many  years  the 
trustees  from  time  to  time  named  some  fit  person  to  the 
Lord  Chancellor,  the  presentation  being  in  the  Crown, 
who  appointed  to  the  living  according  to  such  nomina- 
tion :  but  upon  the  7th  of  December,  1779,  the  vicar 
of  Polesworth  being  very  old,  the  trustees  by  memorial 
to  the  Lord  Chancellor,  represented  the  age  of  the 
incumbent,  and  requested  that  upon  a  vacancy  his  Lord- 
ship woiild  appoint  a  clergyman  recommended  by  them. 
Upon  the  20th  of  October,  1787,  the  incumbent  died, 
and  on  the  27th  he  was  buried.  Between  his  death 
and  burial  one  of  the  trustees  waited  upon  the  Chan- 
cellor ;  and,  not  having  an  opportunity  of  seeing  his 
Lordship,  left  a  letter,  informing  him  of  the  death  of 
the  incumbent,  and  requesting  him  to  wait  a  short  time 
for  the  recommendation  of  the  trustees.  No  further 
step  being  taken  for  two  months,  the  Chancellor  with- 
out recommendation  issued  a  fiat  for  the  presentation 
of  W.  R.  Norton,  who  was  instituted  on  the  17th  of 
January,  1788,  and  inducted  a  few  days  after.  The 
truBteefip  refiiiing  to  admh  this  vicar  to  the  benefits  of 
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the  trust,  the  information  was  filed  at  the  relation  of 
the  vicar. 

The  great  question  of  fact  in  this  case  was,  whether 
any  negligence  or  misconduct  was  imputable  to  the 
trustees ;  for  it  was  out  of  dispute  that  the  Chancellor 
was  competent  to  reject  the  recommendation  of  the 
trustees,  and  that  if  he  had  refused  the  person  named 
to  him  in  due  time,  and  presented  a  vicar  in  opposition 
to  the  wishes  of  the  trustees,  such  vicar  could  not  have 
been  let  in  to  the  enjoyment  of  the  benefits  of  the  trust 
without  a  direct  violation  of  the  donor's  intentions. 
The  Court  thought  the  trustees   had  been  guilty  of 
negligence  in  waiting  so  long  without  naming  to  the 
Chancellor  the  object  of  their  choice ;  and  that  it  would 
be  strange  to  say  that  the  trustees  might  wait  and  make 
the  recommendation  whenever  they  pleased.      Upon 
this  state  of  the  facts  the  Court  decided  that  the  relator 
was  entitled  to  the  house  intended  for  the  habitation  of 
the  minister,  the  tithes,  &c.  and  directed  an  account  of 
the  rents  and  profits.     '^  As  to  the  doctrine  of  of  pres 
as  applied  to  charities,''  said  the  Master  of  the  Rolls, 
''this  sensible  distinction  has  prevailed : — ^the Court  will 
act  decree  execution  of  a  trust  of  a  charity  in  a  manner 
different  from  that  intended,  except  so  far  as  they  see 
that  the  intention  cannot  be  executed  literally  ;  but  that 
another  mode    may  be  adopted   consistent  with   his 
general  intention^  so  as  to  execute  it  in  substance.     If 
the  mode  becomes  by  subsequent  circumstances  impos- 
sible^ the  general  object  is  not  to  be  defeated  if  it  can 
be  attained.    In  the  Attorney -General  v.  The  Bishop  of 
Oxford  the  purpose  was  to  build  a  church  in  the  parish 
of  A.  ^and  the  parish  would  not  let  the  church  be  built. 
Lord  Kenyon  very  properly  said  it  could  not  be  built 
anywhere  else,  and  the  intention  must  totally  fail.    But 
the  Court  has  said,  where  the  general  intention  may  be 
execated^  it  shall  be  so.     B.  had  two  objects : — the  first 
was  ai  .general  eharitable  object,,  and  veiy  proper;  an 
anxious  desire  to  provide  what  he  thought  a  competent 
maintenance  for  the  vitar.     There  was  also  another 
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object :  the  question  is,  whether  that  was  equally  im- 
portant, and  was  so  annexed  to  the  first  that  they  must 
stand  or  fall  together.  It  was  to  secure  to  himself  or 
his  trustees  the  recommendation  or  approbation  at  least 
of  the  person  nominated.  If  both  these  purposes  can  be 
effected,  they  ought :  but  did  he  mean  the  first  object  to 
fail,  if,  from  the  obstinacy  or  neglect  of  the  trustees^ 
the  second  could  not  take  effect. — The  Court  wUl  not 
permit  the  general  intention  to  fail  for  want  of  circum- 
stances annexed,  which  by  the  fault  or  neglect  of  the 
parties  cannot  take  effect. — The  general  object  was 
that  there  should  be  a  good  minister  ;  and  there  was  a 
secondary  intention  that  he  should  come  in  with  the 
approbation  of  the  trustees." 

A  case  (I)  was  afterwards  decided  by  the  same  judge 
which  determines  with  great  precision  the  just  extent 
of  the  principle  of  relief,  illustrated  by  the  preceding 
case.  B.  devised  four  tenements  to  the  churchwardens 
and  vestrymen  of  the  parish  of  St.  Martin's,  Sarum, 
"  in  trust  for  them  to  give  to  such  poor  men  of  that 
parish  as  they  shall  think  fit.  And  as  I  intend  these 
four  houses  to  be  in  the  manner  and  custom  of  alms- 
houses for  men  and  their  wives,  I  give  and  bequeath  to 
the  churchwardens  and  vestrymen  of  this  parish  the 
sum  of  20002.  in  the  4  per  cents.,  in  special  trust  for 
them  to  dispose  of  the  interest  in  the  following  manner, 
viz.  my  will  is  for  them  to  give  or  allow  to  each  of  the 
four  persons  whom  they  are  to  permit  to  inhabit  the 
four  houses,  the  sum  of  thirteen  pounds  per  annum, 
or  five  shillings  a  week.""  The  testator  then  gave  the 
remainder  of  the  interest  to  other  charitable  purposes, 
to  which  there  was  no  objection.  He  appointed  exe- 
cutors, but  made  no  disposal  of  the  residue.  The 
information  prayed  that  the  bequest  of  the  residue  might 
be  established,  and  the  fund  transferred  to  the  relators, 
might  be  appropriated  according  to  the  intention  of  the 
testator,    or   as    nearly  thereto  as  the  circumstances 

(0  Attorney-General  v,  Whitchurch,  3  Ves.  Jan.  141. 
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might  adinit^  or  otherwis^^  that  it  might  he  declared  to 
what  extent  th^  bequest  was  good.  ''  Upon  this  cha- 
ritable bequest/'  said  the  Master  of  the  Rolls,  ''  it  has 
been  contended  that  although  it  must  b^  admitted  that 
the  gift  o(  the  four  tenements  is  void  by  the  statute  of 
Mortmain,  yet  the  other  part^  as  far  as  it  concerns  the 
2000/.  stock  appropriated  for  thi  maintenance  of  the 
poor  meil  and  womeil,  may  be  supported,  as  not  being 
essehtially  connected  with  or  belonging  to  it^  but  as 
denotiag  a  general  intention  ;  which,  though  the  rest 
fails,  may  remain  and  be  fulfilled.  With  regard  to  the 
jirideiples  iipoti  which  this  Court  has  administered  chu-^ 
laities,  where  the  same  cannot  be  carried  literally  into 
effect,  1  refer  and  adhere  to  those  principles  which  I 
kid  down  as  the  rule  by  which  I  conceive  this  Court 
ought  to  govern  itself,  in  the  Attoriiey-Oeneral  v. 
fioultbee.  (k)  A  charitable  bequest  cannot  be  defeated 
by  the  negligenee  or  default  of  the  person  to  adminis- 
ter it,  or  by  the  impossibility  of  giving  effect  to  every 
eircamstance.  If  the  general  intention  appears  oon- 
sbtent  with  the  rules  of  law,  and  not  against  the  mdrt* 
mftin  act^  it  shall  be  carried  into  effect  without  regard 
to  the  secondary  objects  which  the  testator  might  have 
intended.  The  doctrine  of  cy  pres,  however  Wildly 
and  extravagantly  it  has  been  acted  upon  in  former 
cases^  isi  by  late  decisions,  particularly  since  the  statutej 
administered  in  this  way.  The  Court  will  not  adminis* 
ter  a  charity  in  a  different  manner  from  that  pointed 
out.  Unless  they  see  that  though  it  cannot  be  hterally 
executed,  another  mode  may  be  adopted  by  which  it 
may  be  carried  into  effect  in  substance^  without  infring- 
ing upon  the  rules  of  law."'  His  Honour  nelt  declared 
his  concurrence  with  the  opinion  of  Lord  Northington 
that  the  Court  ought  not  to  study  to  evade  the  sti^tute; 
and,  after  questioning  the  propriety  of  Lord  H^dwicke's 
opinion  m  intimated  in  the  Att^rhey-lGreneral  t^.  Bowles, 
that  Whel^  the .  testator's  object  was  to  erect  a  building 

(Jt)  Vide  n^rii. 
TOL.  I.  F 
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upon  land  not  then  g^iven^  if  land  shbuld  be  afterwards 
g^iven^  the  statute  would  not  be  evaded  by  applying^  the 
money  to  erect  a  building  upon  it,  which  he  considered 
as  giving  land  in  mortmain^  being  only  another  mode  of 
purchase^  and  holding  out  a  temptation  to  people  to 
give  land  in  mortmain^  proceeded  thus  : — '^  It  remains 
to  apply  these  principles  to  see  whether  there  be  any 
intention  to  give  this  fund  to  the  general  purpose  of 
providing  for  poor  men  and  woroen^  independently  of 
the  almshouse ;  or  whether  an  endowment  only  is  pro- 
posed by  the  appropriation  of  part  of  the  interest  to  that 
object.  In  that  view  it  must  be  admitted  that  it  must  fiiil, 
according  to  the  Attorney-General  v.  Goulding.({)  It  ia 
extremely  material  that  the  principles  of  the  cases  upon 
charities  should  be  fixed  and  determined.  It  is  said 
that  an  intention  to  give  thb  provision  to  any  poor  men 
and  women  may  be  collected.  If  I  could  collect  that 
%  intention^  I  would  execute  it :  but  I  cannot.  It  is  not 
enough  to  say  that  it  is  not  inconsistent  with  that  inten- 
tion ;  or^  that  if  the  testator  could  have  foreseen  the 
failure  of  that  object^  he  would  have  given  it  to  poor  men 
and  women  without  regard  to  the  houses.  Perhaps  he 
would ; — ^but  can  I  judicially  pronounce  that  he  would  f 
Or^  for  such  is  the  office  of  a  judge^  can  I  fairly  infer 
that  he  would^  upon  this  will  ?  I  cannot.  I  cannot 
create  another  charitable  object  for  him^  or  apply  this 
to  any  different  object^  so  as  to  be  wEirrahted  in  saying 
I  fulfil  the  intention.  I  am  therefore  warranted  in  de- 
claring that  under  the  true  construction  of  this  will  the 
intention  was  to  make  an  endowment  of  almshouses ; 
that  there  is  no  general  intention  beyond  that ;  and  that 
therefore  the  bequest^  so  far  as  it  conciems  those  alms- 

(0  2  Bro.  C.  C.  428.  See  also  Blandford  v.  FachereU,  4  Bro. 
C.  C.  394. ;  and  pariicalarly  the  late  case  of  The  Attomej-Genera! 
V.  Hinxman^  2  Jac  &  Walk.  270.  According  to  the  cases  of  Chap. 
man  v.  Brown,  8  Ves.  Jim.  404.,  Attomey-General  v.  Dalies,  0  Ves* 
Jon.  535.,  the  bequest  of  the  lesidae  of  a  fund  after  an  indefinita 
gift  to  purposes  defeated  by  the  Mortmain  acts,  is  Told  from  the  im- 
possibility  of  ascerUming  what  the  residue  would  have  been  if  the 
prior  dispositions  had  been  legal. 
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houses^  must  £ul^  with  the  object  to  which  it  wai^  at- 
tached." 

It  roay^  therefore^  be  taken  as  established^  that  if  a 
particular  charity  be  the  sole  and  express  object  of  the 
testator^  and  the  mode  appears  to  be  a  special  part  of 
his  purpose^  such  charity  must  be  effectuated  in  the 
manner  prescribed^  or  it  must  fail  altogether.  The 
Court  will  not  deem  itself  warranted'  in  such  a  case  in 
applying  the  fund  to  any  other  charitable  purpose,  (m) 

,  It  appears  to  be  pretty  well  settled  in  what  cases  of  ^?  *^«  *■- 
indefinite  charitable  Bequests  the  control  and  disposi-  the  King's  sign 
tion  of  the  iund  devolve  upon  the  King^  as  parens  pa-  when  bytbe 
tria,  to  appoint  the  same  by  his  sign  manual^  and  when  ^^*^®'*^- 
the  Court  of  Chancery  shall  have  the  management^  to 
be  settled  by  a  scheme  to  be  recommended  by  the  Mas- 
ter. In  Moggridge  v.  Thackwell,  (n)  Lord  Chancellor 
Eldon^  after  taking  a  review  of  the  authorities  bearing 
upon  the  subject^  declared  himself  to  think  that  the  run. 
of  cases^  with  the  exception  of  the  Attorney-General  v. 
Peacock^  (o)  rather  imported  that  where  a  trust  was 
originally  created  for  the  distribution  of  a  charity^  as  it 
was  not^  in  a  strict  sense^  a  general  indefinite  gifk  to 
charity  or  to  the  poor  in  general^  the  Court  would  exe- 
cute it  by  a  scheme ;  but  that  where  money  was  given 
to  a  charity^  generally  and  indefinitely^  without  trustees 
or  objects  selected^  the  King^  as  parens  patria;  was 
the  constitutional  trustee^  to  whom  was  committed  the 
disposition  of  the  fund  by  sign  manual.  In  this  case  of 
Mo^ridge  V.  Thackwell  the  testatrix  gave  all  the  rest 
of  her  personal  estate  to  James  Yaston^  desiring  him  to 
dispose  of  it  in  such  charities  as  he  thought  fit^  recom- 
mending poor  clergymen  with  large  families  and  good 
characters.  Yaston  died  nine  years  before  the  testa- 
trix :  but  the  Court  considered  this  a  charity  with  a 

« 

(m)  Attoraej-General  v.  Bishop  of  Oxford,  1  Bro.  C.  C.  444,  o. 
and  ie«  Ambl.  489. 

(n)  I  Ves.  Jw*  465,  474.    7  Vds.  Jim.  36.  ^  nd  9ee  14  Ves.  Jua. . 
373^  16  Yes.  Jon.  994.    MiUs  v.  Farmer,  1  l|arfy.  103. 

f!8    - 
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trustee  originally  appointed^  and  iherefore  proper  io  be 
referred  to  the  Master  to  settle  a  plan  for  giving  eflf!fect 
to  the  general  intention  of  the  testator.     But  where  a 
testator^  after  several  fiequesCs,  directed  that  ''  any  re- 
maining money  should  be  given  to  a  privaie  chftrify," 
it  was  held  that  such  a  beqiiest  was  too  indefinite  either 
to  be  carried  into  execution  by  the  Courts  or  to  give 
the  Crown  a  jurisdiction,  (n) 
The  itotttte  9t      The  Statute  9  Geo.  3.  c.  3&,  efiacts^  '^  that  from  June 
theModmiOii   24.  1736.  no  mauors^  lauus^  tenements^  rents^  advow* 
*  '  sofis^  or  other  hereditaments^  corporeal  or  incorporeal 

whatsoever^  nor  any  sum  or  sums  of  money^  good8> 
ciiattels^  stocks  in  the  pufilic  funds^  securities  for 
money^  or  any  other  personal  estate  whatsoever^  to  be 
laid  out  or  disposed  of  in  ttie  purchase  of  any  lands, 
tenements^  or  her^tamenls,  shall  be  given^  granted, 
aliened^  limited,  released,  transferred,  assigned,  or  ap 
pointed,  or  any  ways  conveyed  or  settled,  to  or  upon 
any  person  or  persons,  bodies  ^litic  or  corporate,  or 
otherwise,  for  any  estate  or  interest  wnatsoeviir,  or  any 
Mrays  cbaiged  or  incumbered  oy  any  person  or  persona 
whAtsoever,  in  trust  or  itir  thk  benefit  of  any  charitable 
uses  whatsoever ;  unless  such  gift,  cohVeyance,  appoint- 
ment^ or  settlement  of  any  sucti  lands,  ieBemehts,  or 
hereditaments,  suiti  or  suihs  o^  money,  or  ftnoHai 
estate  (other  than  stocks  iti  the  public  fundi)  be  made 
by  deedj  indented^  sealea.  and  delivered,  in  t!he  pre- 
sence of  two  or  more  crealBle  tvithesses,  twelve  calcfn- 
dar  months  at  least  oefore  the  death  of  such  doinit  or 
grantor,  (including  the  days  of  ihe  execiitiofa  and 
death)  and  be  enrolled  in  his  Majesty's  HigK  t^urt  of 
Chancery  within  six  calendar  moikhs  next  aller  the 
execution  thereof;  and  unless  siicb  stacks  be  trans- 
ferred in  the  public  books  usually  kept  for  the  tirdnsfef 
of  stecksy  six  calendar  months  at  least  before  the  death 
of  such  grantor  or  donor,  (including  the  days  of  the 
transfer  arid  dtetb)  and  unless  the  sasne  be  made  to 

(fi)  Omman^y  o.  fiatctiei',  1   Tafd.  Itep.  160. ;  uiA  kk  qlilll  d. 
Farmeri  1  Meriv,  103.  and  JaniM  o.  Men^  3  Mmv*  I^«' 
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take  effect  in  pQssession  for  the  charitable  use  intend^ 
immediately  from  the  making  thereof  and  be  without 
aay  power  4?f  revocation,  reservation,  trust,  condition, 
limitation,  clause^    or  ag^reement  whatsoever,   for  the 
benefit  of  the  4pnor  or  grantor,  or  of  any  person  or 
persons  claiming  under  him/'    And  by  the  third  section 
all  gifts  or  transfers  made  in  any  other  manner  or  form 
than  is  directed  by  this  statute,  are  declared  to  be  void. 
By  the  second  section  gifts  or  transfers  for  valuable 
consideration  actually  paid,  and  hona  fide  made,  are 
excepted.     The  fourth  section  provides  that  the  act 
shall  not  extend  to  make  void  the  dispensations  of  any 
lands^  tenements,  or  hereditaments,  or  of  any  personal 
estate  to  be  laid  out  in  the  purchase  of  any  lands,  tene- 
mentfij  or  hereditaments,  which  shall  be  made  in  any 
other  manner  or  form  than  by  this  act  is  directed^  to  or 
in  trust  for  either  of  the  two  universities,  or  any  of  the 
coll^^s  or  houses  of  learning  within  either  of  the  said 
universities,  or  to  or  in  trust  for  the  colleges  of  Eton^ 
Winchester,  or  Westminster,   for  the  better  support 
and  maintenance  of  the  scholars  only  upon  the  founda- 
tions of  the  same  colleges.    But  by  the  jsucceeding  sec- 
tion these  colleges  are  restrained  from  holding  or  enjoy- 
ing more  advowsons  than  shall  be  equal  in  number  to 
a  moiety  of  the  fellows  or  persons  stiled  or  reputed  tis 
fellows,  or  where  there  are  no  fellows  or  persons  re- 
puted as  fellows,  to  a  moiety  of  the  students  on  the 
foundation,    not  computing  advowsons  given  for  the 
better  support  of  the  headships  of  any  of  the  said  col- 
leges in  the  number,  (o) 
In  the  case  before  Lord  Hardwicke,  of  The  Attor-  H**?  ?"^' 

''  wicke  8  expo- 

ney-Geueral  v.  Weymouth,  (p)  his  Lordship  stated  with  «t*»on  of  the 
great  d^tinctness  the  purview  of  the  statute.  *'  It  is  M^waift* 
insisted,''  said  his  Lordship,  ^^  that  the  true  intention  of 
the  act  was,  according  to  its  title,  to  restrain  the  dis- 
position of  lands,  whereby  they  became  unalienable ; 
and  that  tbi9  was  ^h/e  pnly  intention  of  the  act.  But  I 
tkink  tbe  intention  of  the  act  is  taken  up  jnuch  tpo 

(p)  But  the  Stat.  45  Geo.  S.  c.  lOl.  has  repealed  this  restrictioiu 
(p)  AmbL  20. ;  and  see  the  Collectanea  Juridka^  433. 
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short ;  for  the  title  is  no  part  of  the  act^  and  has  often 
been  determined  not  to  be  so^  nor  ought  it  to  be  taken 
into  consideration  in  this  construction  of  this  act ;  for 
originally  there  were  no  titles  to  the  acts^  but  only  a 
petition  and  the  King's  answer ;  and  the  judges  there- 
upon drew  up  the  act  into  form^  and  then  added  the 
title  ;  and  the  title  does  not  pass  through  the  same  forms 
as  the  act  itself;  but  the  Speaker^  after  the  act  is  passed, 
«  mentions  the  title,  and  puts  the  question  upon  it.:  and 

therefore  the  meaning  of  this  act  is  not  to  be  inferred 
from  the  title,  but  we  must  consider  the  act  itself.  It 
first  takes  notice  that  gifts  and  alienations  of  lands  in 
mortmain  are  prohibited  by  divers  wholesome  laws,  as 
.  prejudicial  to  the  common  utility ;  and  then  it  proceeds, 
that  nevertheless  this,  public  mischief  has  greatly  in- 
creased, by  many  large  and  improvident  alienations  or 
dispositions,  made  by  languishing  or  dying  persons,  or 
by  other  persons,  to  uses  called  charitable,  to  take  place 
after  their  death,  to  the  disherison  of  their  lawful  heirs. 
The  reason  of  this  statute  was  to  hinder  gifts  by  dying 
persons  out  of  a  pretended  or  mistaken  notion  of  reli- 
gion, as  thinking  it  might  be  for  the  benefit  of  their 
souls,  to  give  their  lands  to  charities,  which  they  paid 
.  no  regard  to  in  their  lifetime ;  and  therefore  the  act 
of  parliament  has  not  absolutely  prohibited  the  disposi- 
tion of  land  to  charitable  uses,  but  left  it  to  be  done  by 
.  deed  executed  a  year  before  the  death  of  the  grantor^ 
and  enrolled  within  six  months  Qfter  execution.  The 
Legislature  blended  the  two  inconveniences  together : 
the  act  of  languishing  and  dying  persons  and  the  dis- 
herison of  heirs/'  (3) 
Adeviacof  In  the  abovc  case  of  the  Attorney-General  v.  Lord 

•old.  mod  the    Weymouth,(p)  the  devise  was  of  land  to  be  sold,  and  the 

money  to  go  to 

a  chari^,  ii         (p)  AmbL  20. ;  and  see  Attomej-General  v.  Harley,  5  Madd.  321. 

(3)  The  statutes  of  mortmain,  and  the  law  as  to  perpetaities,  were 
sufficient  before  the  statute  43  Elis,  c.  4.  to  prevent  lands  from  bdn^ 
rendered  unalienable.  The  43.  Eltz.  c.  4..  revived  the  power  as  to 
charitable  uses;  and  for  preventing  the  abuse  of  this,  only  method 
remaining  of  granting  in  perpetuitj/  the  sUtute  9  Geo,  %  p.  36.  wa* 
enacted. 
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residue  of  the  money  after  payment  of  debt9^  Ao.  was  to 
go  to  a  charity.  And  though  such  a  devise  does  in  con- 
temphtion  of  equity  usually  convert  the  real  into  per- 
sonal property^  yet  as  the  statute  had  expressly  provided 
not  only  that  lands  themselves  should  not  be  given  to 
charitable  uses^  but  that  they  should  not  be  charged  or 
incumbered  for  such  purposes^  a  devise  of  lands  to  be 
«<dd  and  the  money  to  be  laid  out  in  charitable  Oses^ 
was  considered  as  within  both  prohibitions ;  for  here 
the  lands  were  devised  expressly  for  the  ultimate  object 
of  a  charity^  and  furthermore  these  lands  were  charged 
for  a  charitable  use.  It  was  to  be  considered  too^  that 
it  was  a  gift  of  the  rents  and  profits  till  a  sale :  and  how 
long  such  sale  might  be  postponed  nobody  knew ;  for 
no  man  had  a  right  to  compel  the  trustees  to  selL  if 
they  paid  the  debts  and  legacies^  but  the  charity ;  so 
that  being  a  devise  of  the  rents  and  profits;  it  was  in 
effect  a  devise  of  the  lands  themselves.  And  as  to  the 
devise  of  the  money  arising  from  the  sale^  it  was  not 
thought  necessary  to  the  determination  of  the  question 
upon  the  statute^  to  say  whether  it  should  be  considered 
as  a  devise  of  the  land  or  of  money.  If  the  act  were 
not  in  the  way^  the  persons  entitled  to  the  residue 
might  come  and  pray  to  have  the  land  in  that  Court  in* 
stead  of  the  money^  and  might  have  retained  it  as  land ; 
and  as  the  testator  had  given  them  the  profits  till  sale^ 
he  had  made  them  owners  in  equity  of  the  estates.  But 
it  was  not  necessary  to  rely  upon  these  grounds^  since^ 
whether  the  thing  devised  were  considered  as  land  or 
money^  for  the  reasons  above-menlioned  the  devise  was 
void. 

Clopyholds  are  included  within  the  operation  of  the  Mortgiigfs, 
above  act^  and  although  a  mortgage  is  considered  as  and  money  so- 
personal  estate  in  equity^  and  a  term  of  years  is  personal  or  nt^  not 
both  at  law  and  in  equity,  yet  a  devise  of  such  subjects  m^j^i^*' 
for  a  charitable  use  is  not  good  within  this  statute^  the 
words  being,  that  the  Umda  shall  not  be  conveyed  or 
settled  ybr  any  estate  or  interest  tohatsoever,  or  any  ways 
charged  or  incumbered  in  trust  for,  or  for  the  benefit  of, 
m^  charitable  use.    Nor  is  there  any  distinction  in  this 
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respect  between  a  devise  of  the  mortgaged  pretniseB 
and  of  the  money  due  on  mortjgage ;  for  the  dei/isee 
would  have  the  right  of  making  the  pledged  estate  his 
own  by  foreclosure^  if  the  money  should  not  be  paid. 
The  devise  of  money  due  on  mortgage  is  construed  to 
pass  the  whole  interest  of  the  mortgagee^  and  has  been 
well  compared  to  a  devise  of  the  rents  and  pfofits  of 
land  by  which  the  land  itself  pass^.  (q)  So  neither 
can  annuities  charged  upon  land^  money  secured  upon 
tolls  or  by  assignment  of  poor  rates  or  county  rates^ 
pass  under  a  bequest  to  a  charity^  for  they  all  come  out 
of  the  realty. (r)  The  same  doctrine  has  prevailed  in 
respect  to  a  lease  under  the  Crown  of  the  right  te  lay 
mooring  chains  in  the  river  Thame6.(s)  And  a  bequesi 
of  money  with  a  directiofi  to  apply  it  in  paying  off  a 
mortgage  on  certain  chapels^  has  been  hdd  void  witUn 
the  same  statute,  (i) 
Moner  nren        M onev  ffivcn  to  be  laid  out  in  lands  is  witbin  Ae 

to  be  laid  out  •'   ° 

in  lands,  with-  worQi  of  the  act :  but  where  a  bequest  was  aiaae  ta 
the  act.  £x-  charitable  uses  to  be  secured  by  the  purchase  of  landa 
freptiona.         ^^  inheritance  or  otherwise,   it  was  determined  thai 

such  devise  wi^s  good  by  force  of  the  words  or  other-- 
v>i86.{u)  For  if  a  devise  in  a  wiH  is  in  the  dlejunctive^ 
and  leave  to  the  executors  two  methods  of  doing  a  par-* 
ticular  thing,  the  one  lawful  and  the  other  prohibited 
by  lawj  the  Court  cannot  say^  that  because  one  methoci 
is  unlawful^  the  other  is  so  too^  and  that  therefore  the 
whole  bequest  is  void.  If  one  be  lawful^  that  must  be 
pursued  and  take  effect.  And  though  some  stress  at  the 
bar  was  in  the  last  cited  case  laid  upon  the  words  in  the  wiH 
.  directing  the  benefit  to  he  for  ever,  yet  the  Lord  Chan- 
cellor would  not  allow  any  weight  to  the  objection ;  and 
be  mentioned  that  there  might  be  annuities  not  payable 

(q)  Attorney-General  v.  Meyrick,  3  Ves.  44.  Attomey-GenerU 
V.  Gtaves,  Ambl.  155.  Attomey-'Genend  v*  Caldwell,  Ambl.  635.; 
and  see  Paice  v.  Archbishop  of  Canterbnry,  17  Yes.  Jon.  804,  40t* 

(r)  piiroiu> «.  Motteux,  1  Yes.  99i.  Knapp  v.  WUliMis,  4  Ves^ 
Jan.  430,  n.    Fvench  o.  Squire,  10  Yes*  Jon.  41. 

(s)  Negus  0.  Coakon,  Ambl.  367. 

(0  Corbyn  v.  French,  4  Yes.  J«n.431. 

(if)  Soresby  v.  HoUins,  Aug.  0, 1740.    Highm.  7^« 
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out  of  land  whicii  might  bave  proba!>Ie  eoniinuAtiCe  fy, 
perpetuum,  as  Sir  Thomas  White's  duurity^  which  wttF 
«  disposltioii  of  money  to  b€  employed  in  contiouail 
rotation  in  loans  of  several  sums  to  poor  tradesmen  for 
stated  periods,  and  any  man  mig4it  by  wiM  give  a  per^ 
petual  charity  in  this  manner  at  this  day.  And  tte 
words  heirs  and  asUgus  imported  no  necessity  for  a  par^ 
chase  of  lands  ;  upon  which  part  of  the  ailment  itib 
LfOrdsbip  eaid  he  would  suppose  that  an  obligor  bcm^ 
himself^  bis  heirs^  exeeutoiv^  and  administrators^  in  A 
sum  of  money  to  a  Papist,  who  obtained  judgment  onr 
the  bond  and  took  out  an  elegit,  in  such  case  it  had 
been  hdd  at  the  assizes  that  the  Papist  could  not  main- 
lain  ejectment,  and  yet  the  bond  was  good  to  bind  tiie 
person  of  the  obligor  and  bis  representatives,  but  not 
to  charge  his  lands,  or  his  heirs  who  represented  bim 
En  his  landed  capacity. 

Where  money  was  directed  to  be  invested  in  the 
public  funds,  there  4o  stand  in  the  names  of  tbe 
trustees  until  it  could  he  laid  out  in  the  purchase  of 
Imids  to  the  satisfaction  of  the  governors  and  trustees^ 
which  lands  were  to  be  purchased  in  the  names  of 
<fae  trustees  to  certain  charitable  uses  therein  men* 
tioned,  (v)  Lord  C.  Hardwicke,  after  observing  that  it 
was  not  a  clear  case,  thus  proceeded : — '^  J  think  it 
would  be  a  hard  construction  to  say  that  such  a  cha* 
ritable  bequest  is  void  by  the  statute.  If  a  person 
directs  money  to  be  laid  out  in  lands  for  a  charitable 
use,  it  would  be  void.  So  where  a  man  gives  it  in  such 
a  manner  that  the  land  to  be  purchased  is  the  final  end 
and  thing  given.  But  where  there  is  sufficient  room 
for  the  Court  to  say  there  is  a  discretionary  power  in 
the  tl^l8tees  to  lay  the  money  out  one  way  or  otfier, 
either  in  the  funds  or  in  lands,  I  have  determined  such 
a  devise  to  be  good,  as  in  Soresby  t^.  Hollins,  and  Gray* 
son  V.  Atkinson.  I  am  of  opinion  there  ip  roQm  to 
construe  this  bequest  with  thjs  latitude.  The  directiqn 
is  to  place  the  money  in  the  funds  untO  laid  out  in  lands 
to  the  satisfaction  of  the  trustees.    When  can  that  be  ? 

(z))  Grimmett  v.  Grimmett,  AmbL  210.    Collect,  Jur.  Vol,  i.  54, 
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Not  while  this  statute  is  in  force.  Suppose  it  bad  been 
t9i  bylaw  it  mliy  be;  such  bequest  would  be  good. 
These  words  must  mean  when  the  trustees  approve  of 
-laying  it  out;  which  cannot  be  while  the  statute  of 
Mortmain  is  in  force^  it  would  be  to  act  contrary  to 
their  trust."  (ic) 

The  reasonings  however^  of  Lord  Hardwicke^  in  the 
last-mentioned  ca6e^  appears  to  turn*  upon  an  over- 
curious  distinction^  and  can  hardly  be  taken  as  afford- 
ing a  principle  which  the  law  would  recognize  at  the 
present  day.  The  decision^  indeed^  has  been  adverted 
to  in  terms  of  disapprobation  in  a  subsequent  case^  (x) 
wberein  Ashurst  and  Eyre^  Lords  Commissioners^  heM 
that  a  direi^tion  to  place  money  at  interest  until  an 
eligible  purchase  of  land  could  be  ma:de^  was  within  the 
statute ;  and  they  observed  that  Grimmett  v.  Grimmett 
turned  upon  a  very  nice  criticism  of  the  expression. 

Where  money  was  bequeathed  to  the  corporation  of 
Queen  Anne's  bounty^  because  by  the  sixteenth  rule  of 
'  that  corporation^  it  is  to  be  placed  out  in  the  public 
funds  till  such  bequest  be  laid  out  in  proper  purchases 
of  lands,  it  was  held  to  be  within  the  act ;  (y)  but 
devises  in  favour  of  Queen  Anne's  Bounty^  if  duly  exe- 
cuted^ &c.  are  now  excepted  from  the  operation  of  the 
statute  by  the  43  Geo.  3.  c.  107. ;  and  personal  pro- 
perty may  be  given  in  the  donor's  lifetime  without  deed 
by  virtue  of  the  stat.  45  G.  3.  c.  84.  Devises  of  a  limited 
quantity  of  land^  if  executed  three  months  before  the  de- 
visor's deaths  and  bequests  to  the  amount  of  500/.^  may, 
by  virtue  of  the  43  G.  3.  c.  108.  (if  executed  as  therein 
is  directed)  be  made  for  promoting  the  building  of 
churches  and  chapels,  and  of  houses  for  the  residence 
of  ministers,  and  for  providing  church-yards  and  glebes. 
A  legacy  of  money  to  be  laid  out  in  land  in  Scotland 
is  not  within  the  statute  of  Geo.  2.j  and  therefore  has 

« 

(w)  And  see  Carte  v,  Huttoa,  14  Yes.  Jan.  507 ;  see  also  Kirk- 
bank  V.  Hudson,  7  Price  Rep.  212.  Doe  v.  Wright,  2  Bam.  &  AML 
710.  as  to  the  effect  of  a  recommendation  to  purchase  land. 

(x)  Grieves  o.  Case,  4  Bro.  C.  C.  67. 

Ijf)  Widmore  v.  Woodroffe,  Ambl.  637. 
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been  held  good  by  Lord  Thurlow  and  the  {)reseht  Chail-; 
cellor.  Nor  does  the  act  extend  to  Ireland,  or  to  the 
West  Indies,  (a) 

To  support  that  which  at  the  time  of  the  will  was  in  ^^tSppJrt'Jr 
mortmain,  having  been  originally  given  before  the  sta-  "pJ"'^  "^^ 
iute,  is  held  to  be  a  legitimate  object  of  a  devise ;  as  moitmun,  u 
where  a  bequest  was  made  of  300/.  to  repair  a  free  ^ 
chapel.  (6) 

And  where  A.  bequeathed  4002.  and  lOOZ.  to  trustees 
to  be  laid  out  in  building  a  parsonage  house  on  the 
glebe  of  Bickton^  the  question  being  whether  these 
legacies  were  within  the  statute  of  mortmain.  Sir  T. 
Clarke,  Master  of  the  Rolls,  was  of  opinion  that  they 
were  neither  within  the  words  nor  meaning  of  the  statute. 
The  statute  was  intended  to  prevent  new  acquisitions 
in  mortmain.  Erecting  a  building  was  not  to  be  consi- 
dered as  such. (c) 

Lord  Hardwicke  in  one  Case  appears  to  have  thought 
that  when  a  testator  gave  money  to  be  laid  out  in  the 
erection  of  a  chapel  or  school,  his  legacy  would  be 
available  notwithstanding  the  statute,  if  a  piece  of 
ground  already  in  mortmain  could  by  any  means  be 
obtained  for  the  purpose.  Thus  the  opinion  expressed 
by  him  in  the  case  of  Vaughan  v,  Parrer,  (d)  was,  that 
a  bequest  of  money  for  ^rec^ing  a  hospital  or  school 
was  not  within  the  mortmain  act ;  because  it  did  not 
necessarily  follow  that  any  new  purchase  of  land 
should  be  made  for  the  purpose,  which  might  have 
been  equally  well  accomplished  by  building  upon  land 
already  in  mortmain,  or  by  a  gift  of  land,  or  by  hiring 

(a)  Qlipbant  v.  Hendrie,  1  Bro.  C.  C.  571.,  Mackintosh  v.  Towns- 
end,  15  Yes.  Jan.  330.  CampbeU  v.  Radnor,  1  Bro.  C.  C.  271. 
Attorney-General  v.  Stewart,  2  Meriv.  149. 

(6)  Harris  v.  Barnes,  Ambl.  651.    Same  v.  Nash,  t^. 

(c)  Glnbb  V.  The  Attorney-General,  Ambl.  375.  See  Attorney- 
General  9.  Bishop  of  Chester,  1  Bro.  C.  C.  444. ;  also  Brodie  o. 
Duke  of  Chandos,  ib,  n. ;  and  especially  Attorney-General  v.  Par- 
dons, B  Ves.  Jan.  186. 

(d)  «  Vcs.  187. 


7l5  ConstiliUion  of  Wills.  £part  i. 

^  hoosie.  And  in  another  case  (e)  it  was  siud  by  tlve 
efi^W  CJi^ncellor  that  such  a  bequest  to  erect  a  school 
was  good^  if  any  piece  of  g^round  already  in  mortniajo, 
ror  as  a  niiere  gift  from  private  generosity^  could  be  pro* 
c^red.  But  in  a  subsequent  case  (/)  where  the  circum- 
sM^ce  of  there  actually  being  a  piece  of  land  in  mort- 
HH^n  in  the  parish  where  the  charity  was  to  be  erected 
was  much  insisted  upon^  Lord  Apsley^  Chancellor,  said 
iii^i  directions  in  a  will  to  erect  a  school-house  in 
general  imports  an  intention  to  purchase ;  and  though 
it  appears  that  there  is  a  vacant  piece  of  ground  in  the 
parish^  the  will  does  not  point  at  that  piece  of  ground. 
It  does  |i9t  S0y  to  repair  or  build  a  school-house  on  thai 
piece  of  ground.  And  his  Lordship  dismissed  the  ii)- 
formation. 
w^TJuT^  ^  Other  cases  havB  been  equally  opposed  to  Vaugfaan 
pnrciMM.        V.  Farrer^  and  the  Attorney-General  v.  Bowles.    And 

the  doctrine  seems  now  to  be  settled  that  a  bequest  to 
erect  (g)  a  charitable  foundation  imports  primd  facie, 
that  land  \»  to  be  bought^  unless  the  testator  by  bis  will 
manifests  his  purpose  that  it  is  to  be  otherwise  procured, 
or  expressly  adverts  to  land  already  in  mortmain.  (A) 
In  the  case  of  Chapman  v.  Brown^  {i)  where  thei% 

{e)  Attorney-General  c.  Bowles,  2  Ves.  Jun.  547. 

(/)  Attpraej-General  v.  Hyde,  Ambl.  751. 

{g)  Lord  Hardwicke  seemed  to  tbink  that  to  ereci  might  be  taken 
as  meaning  to  found,  or  endow.  And  where  a  sum  .of  money  was  left 
tovardaestabliahing  a  school,  Lord  Loughboiongh  thought  that  thoogb 
he  could  not  under  this  dispositfon  direct  any  part  to  be  laid  oat  in 
land  or  building,  yet  4he  master  might  teach  in  his  own  house,  or  in 
the  church :  and  he  ordered  a  scheme  to  be  laid  before  one  of  the 
masters  of  the  Court,  which  would  not  include  the  application  of  any 
part  of  the  dividend^  to  the  purchasing  or  renting  of  land.  Attor- 
ney-General V.  Williams,  4  Bro.  C.  C.  i36.  It  may  be  aa  w^  4o 
observe  in  this  place  that  when  a  personal  estate  is  left  to  trastees  ^or 
A  charitable  use  which  they  csxk  execute  witfiont  the  aid  of  equity, 
ibene  is  nothing  in  the  statute  to  restcain  them  fromlaytng  oat  the 
flnoney  in  land.    Yaughan  v*  Farrer^  d  Yes.  188. 

ijk)  Attorney-General  o.  Paifons,  %  Yes.  Jan.  191.;  nd  fteo  1 
Bvo.  C.  C.  444,  n.    3  Bro.  C  C.  588.    Ih.  503^  Foy  p.  Foy,  cifcid. 

(0  6  Yes.  Jon.  191. 
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was  a  trudt  for  building  or  purchasing  a  clX^pA, 
where  it  might  apptor  to  the  fexecators  to  be  most 
wanted^  and  if  any  overplus,  the  b^nf6fit  Wis  to  go 
to  a  faithful  gospel  minister^  not  exceeding  20?.  p^r 
antiuin^  and  if  any  further  8ur{)lds,  fbr  such  chkrffable 
uses  as  the  executors  should  think  proper^  the  whol^ 
triist  iVas  declared  void ;  for  the  bequest  to  purchase 
Mras  clearly  void  by  the  words  of  the  act.  The  trust  to 
build  having  beeh  also  established  to  be  within  the  act^ 
that  bequest  therefore  ffell  to  the  grouiid.  The  bequest 
oh  behalf  df  the  minister^  as  beings  clearly  intended 
lor  a  minister  of  the  chdpel  so  directed  to  be  built^ 
could  not  standi  as  the  thing  failed  with  iirhich  it  Was 
inseparably  connected.  And,  lastly,  although  stafad- 
ing  by  itself^  a  bequest  6f  fl  residue^  to  b^  ehiployed  in 
BucH  charitable  |)urposed  as  the  eitecutors  should  think 
proper,  was  a  good  bequest ;  dnd  siipposing  it  had  been 
legal  to  bestow  the  money  as  testatrix  had  directed  itt 
the  tWd  firbt  initance^,  afte^  ((uch  jitirpose^  Had  beeit 
attdwerfed,  th^re  would  have  befen  iL  gbod  bequest  off 
tHis  t^sidfie,  yet  as  the  prior  beqiierit  had  ftdled  Which 
uras  to  constitute  this  resldde,  ifad  ag  it  ytzk  impossible 
to  ascertdn  hdW  much  would  hilve  been  employed  in 
bundiiig  tiie  ehapet,  diid  no  di^ectidn  could  be  fhiihed 
for  this  master  \»  prbceed  uftofi  61I  k  referetide  to  hlM, 
the  iesidtrix  kviUg  giveti  rid  ^rdtmd  (bl-  irifei'rlng  whilt 
kind  of  chapel  W&s  intetided,  this  Ulterior  be^ueM  Was 
held  to  be  void  ibr  iineet*fatinty  \  dhd  the  real  estate  mk 
decireed  to  the  heit  at  kw,  atid  the  pet^otibl  fd  the  heict 
of  kin.  (4) 

Where  property  is  left  gentertllly,  Ih  trust  tbi  tha-  ^^Jj^STS- 
ritabie  Uses  without  defining  thBhl,  the  Court  of  Dh»tt-  quests,  with-" 
eery  Will  uphold  sii^li  a  trust  a^  k  Vdlid  be^Ueiit!  but  ficatbnoTthe 
then  tfag  applicktjdii,  either  by  the  trusteed  df  the  CrdWH,  d?Ju  ^ithl 

' ■-•■»       >>^^^»»  f      - ♦  f.g  ■    \.»'>>^».>.     equity. 

(4)  The  trust  of  an  annuity  for  a  charity  charged  upon  a  deTised 
€»t^  Ui^g  AMB  ioia  niAh  thi§  stirtlitb)  H#b^  rdlea  iMt  th«  ilnnilitj 
did  Ikit  }^^  t>7  tka  fe^ddi^y  di^j^itiMi^  But  MA  for  lh«  beb^it  of 
the  i^cifife  ^eTRfees,  13  Vb^.  Jha;  i§7.  BM  ilttte^  thi!t«  #te  fta  ^%^ 
press  exception  out  of  ih^  i^i^e  d^  ifhA  \^  Md  bi^ftMre  dtsfoMKi  bf. 
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must  be  to  purposes  expressed  in  the  statute  43  Eliz. 
c.  9.J  or  purposes  analogous.     If  the  charitable  pur- 
poses be  defined  in  the  will^  they  must  be  such  as  the 
And  what  the   law  recognizes  as  charitable  purposes.     But  a  bequest 
iTdLSuSSe^  itt  trust  for  such  objects  of  benevolence  and  liberality 
ipurpoies.        ^  jjjg  trustee  in  his  own  discretion  should  most  approve, 

cannot  be  supported  as  a  charitable  legacy,  but  would 
be  void  for  uncertainty.  Liberality  and  benevolence 
do  not  correspond  with  the  legal  notion  of  charity ;  and 
not  coming  within  the  compass  of  that  term  do  not  at- 
tract the  same  indulgence  with  wtiich  general  charitable 
bequests  have  been  treated  by  the  Court.  And  there- 
fore, in  the  case  of  Morice  v.  the  Bishop  of  Dur- 
ham, (Z)  where  the  bequest  was  in  these  terms,  it  was 
decreed  a  trust  for  the  next  of  kin.     For  it  was  clear 

ft 

that  a  trust  was  intended ;  and  wherever  that  is  the  case, 

•         *  ' 

and  the  trust  is  ineffectually  created,  or  fails,  the  next 
of  kin  becomes  entitled  :  but  if  no  positive  trust  is  in- 
tended to  be  created,  but  the  devise  leaves  a  discretion 
in  the  devisee  to  make  the  application  or  not,  it  is  then 
consideied  as  an  absolute  gift ;  for  then  the  particular 
i^fication  pointed  at  is  an  act  left  to  the  option  of 
the  devisee,  and  not  imposed  as  an  obligation  by  the 
testament.    And  though  words  of  recommendation  and 
desire  may  impose  a  trust  and  be  considered  as  impera- 
.  tive,  yet  that  can  only  be  where  the  objects  are  certain/ 
In  a  word,  the  indefinite  nature  and  quantum  of  the 
subject,  and  the  indefinite  nature  of  the  objects,  are 
always  used  by  the  Court  as  evidence  that  the  mind  of 
the  testator  was  not  to  create  a  trust. 
ci«MerMp«ec-      By  the  4th  section  of  the  statute  above  mentioned 
4c.  ^^'     colleges  and  other  establishments  for  learning  are,  as 

we  have  seen,  excepted ;  with  respect  to  which  clause 

• 

three  important  points  were  determined  by  Lord  Keeper 
Henley,  (m)  viz.  that  a  devise,  not  to  the  whole  body 

(0  10yes.Jnii.522.  AndseeOmmanejv.Batcher^l  Turn. Rep. MO.. 

(m)  Case  of  Christ's  CoUege,  Cambridge,  1  Sir  W.  BlacksL  9(k  ;  * 
and  see  Attoraey-General  v.  Manbj,  1  MeriT.  327;  see  also  Emanu^ 
Caieg^v.  Bishop  of  Nonr loh,  4  Bro.  C.  C.  482. 
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corporate^  but  for  the  benefit  of  particular  fellows^  ia 
g^ood  within  the  exception.  That  a  devige  to  colleges 
as  trustees  for  other  charitable  uses^  19  not  within  the 
exception ;  and  that  the.  exceptioi^  extends  only  to  col-: 
leges  already  established  when  the  statute  of  mortmain^ 
was  enacted. 

When  a  will  contains  devises  in  favour  of  particular  whenbequettt 
persons,  followed  by  dispositions  of  the  ^ame  subject,  or  ing  connoted 
of  interests,  out  of  it,  for  charitable  purposes,  void  by  the  ^rpmet,  aiuT 
statute^  and  the  benefit  intended  for  the  individuals  is  not  ^^^^^ 
involved  with,  or.  branching  out  of  the  charitable  pro* 
visions,  the  particular  gifts  or  limitations  will  be  sup- 
ported, though  the  bounty  to  the  objects  of  general 
charity  must  fail.     Thus  where  a  testator  devised  lands. 
to  A.,  preacher  at  the  meeting-house  at  Lyndhurst,  to 
bold  to  him  for  life  only  upon  the  express  condition 
that  he  should  without  delay  after  his  (the  testator's) 
decease,  settie  and  convey  the  same  to  trustees  to  take 
place  at  his  decease,  for  the  use  and  support  of  the 
preaching  of  the  word  of  God  at  the  said  meeting-house 
for  ever ;  and  in  case  such  preaching  should  be  discon-r 
tinned,  he  directed  the  same  to  be  applied  towards  a 
school  for  teaching  the  poor  children  of  Lyndhurst  for 
ever :  there,  though  the  subsequent  limitation  was  void, 
the  defendant's  life-estate  was  held  clearly  good,  his  : 
religious  persuasion,  being  no  objection,  to  hi9  tailing 
the  estate,  (n) 

But  where  the  private  or  particular  bequest  is  blended 
ot  connected  with  the  charitable  purpose,  and  the  will 
affords  no  clear  indication  that  the .  particular  bequest 
was  intended  to  take  effect  independentiy  of  the  cha- 
rity^ they  must  fall  to  the  ground  together.  (0) 

We  9hall  now  slightly  advert  to  the  invalidity  of  all  g;y»^>to«« 
devises,  whether  of  personal  or  real  property,  to  uses 

(ft)  Phillips  V.  Aldridge,  4  T.  R.  264. ;  and  see  10  Yes.  Juo.  22. 
S  Jjuc  ^  Walk.  276.    6  Madd.  Rep.  71. 

(o)  GrieYes  o.  Case,  1  Yes.  Jun.  548.  See  Fonbl.  Eq«  208,  edit 
1B18.;  and  see  Attomey-General  v.  Binxman,  2  Jac.  &  Walk.  277. 
The  reader  should  be  apprised  that  by  the  52  Geo.  3.  c.  101.  a  less 
expeosive  mode  of  application  in  charity  cases  is  proTided  by  petition,. 
m  which  the  proper  enquiries  may  be  directedt 
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d^nominftted  raperstitious  ;  a  topic  of  less  importance 
at  the  present  time  than  formerly ;  and  which  indeed 
M;areely  fklb  under  the  head  of  which  we  are  treatifigy 
though  a  natttrldly  ariseir  out  of  the  subject  under  ton- 
slderatiou. 

Superstitious  uses  are  such  as  stand  opposed^  or  artf 
injurious  to  the  simplicity^  pufity^   and  tfutb^  of  our 
flfitiotiat  Protestant  reHgion,-*-a8  where  land  or  money 
^  k  gi^tii  to  support  Masses^  prayers  for  the  dead^  ehant- 

iles,  or  the  like.  The  statute  1  Edw.  6.  c.  14.  annob 
the  iuperstitiousi  uses  therein  mentioned,  and  traa^fen^ 
the  b^efit  tb  the  Crown,  but  this  only  with  req[>ecf  M 
the  uses  to  which  there  is  an  express  allusion  in  that 
statute.  All  superstitious  uses  not  comprehended  withinf 
the  same  are  fnerely  void,  and  do  not  vest  in  the  King^ 
betieficially.  Still,  however,  the  property  does  not 
itsHU  to  th^  heir  or  neitt  of  kin,  but  becomes  iiibjeei 
tb  thi  disposition  of  the  Kin^,  tvbo  may  direct  tbef 
liame  to  Hiuch  charitable  ttise  as  he  may  think  proper,  by 
hitf  rigli  ni&tiud  directed  to  the  Ajttofney-General.  (p) 
But  iti  tfao^e  casis  wherein  the  charity  is  declared  told 
by  thd  itfttute  of  MOrtttidn  the  (ffubject  of  (he  defteri 
BetdfdM  the  prbp^ny  «f  tbe  heir  at  kw^  of  nmd  of  kJii. 
lit  th6  eas«f  6t  Gary  ».  Abbot  (^)  where  a  Roman 
CMhdlie  testiLtof  gkVt^  the  residue  of  his  personal  estut^ 
&t  the  purpose  of  ^dinMiug  and  btin^ng  up  ehildl-en 
in  his  own  faith,  the  Chancellor,  founding  himself 
iipbh  the  expression  of  Lord  HardWicke  in  De  Costa 
V.  De  I'as,  (r)  Would  itot  treat  the  bequest  as  being  so 
Wholly  Unavailing  a^l  not  to  b6  applicable  to  any  other 
pottpoki.  ^^  There  is  ho  stMute,''  iMid  his  Lordship, 
''  making  superstitious  Ui^s  void  generally.  The  statOtO 
Of  j^d.  6.  relates  only  to  sUperstitioUi^  uses  of  a  particular 
deirdrfpttoil  ibfen  ejtitfting.  Here  the  use  is  clearly  ehU'* 
ritable  in  its  naturej  vijs;.  for  poor  oiphan  children. 
What  vitiates  it  is  that  they  lire  to  be  educated  in  the 
Rotndti  Catholic  religiOif .  1  must  dedare  the  bec}Q^8t 
void,  but  that  it  must  go  to  &tich  use  as  the  King  shall 

(q)  7  Yes.  Jun.  40O«  (r)  A^mbl.  tta. . 


.« »   •.'  * 


CHAF.  II.  §  3.]       Capacity  of  taking.  81 

direct.    The  Attorney-General,  therefore^  will  apply 
for  a  sign  manual."  ^ 

The  result  of  the  cases  on  this  subject  abpears  to  be  ^^^^,  t^«  »"- 

^         .  ,  pcrBtitiouB  use 

this^ — that  where  the  superstitious  use  is  within  the  is  within  the 
statute  of  Edw.  6.  the  King  becomes  beneficially  enti-  crown  takes 
tied  to  the  subject  of  the  devise  or  bequest  by, force  of  ^°*^^^*y- 
the  express  words  of  that  law. .  If  the  gift  be  generally 
void,  as  being,  to  a  superstitious  use  not  included  with- 
in the  terms  of  that  statute^  it  rests  with  the  King  ifforachanta- 
to  determine  the  application  by  his  sign  manual, ,  sup-  crown  m»- 
posing  the  void  use  to  be  charitable  in  its  nature  as  ^^^^'' 
well  as  superstitious.     But  if  the  void  use  be  merely  ^f  mpenti. 
superstitious,  without  any  charitable  destination,  the  withiothesu- 
title  of  the  heir  or  next  of  kin  takes  place,  (s)  u  mmiy  void! 

If  the  purposes  be  only  in  part  superstitious,   the 
Crown  wUl,  under  the  statute  of  Edward,  if  the  case 
be  within  it,  be  entitled  only  to  so  much  as  is  given  to 
a  superstitious  use ;  unless  the  good  uses  be  so  blended  J^*^|2^^Sd 
with  or  dependent  upon  the  bad  as  to  be  inseparable  ^^^  supenti- 

,  ^  tiotts  ifseSy  the 

from  them,  and  then  the  whole  must  go  to  the  Crown,  whole  must 

If  the  objects  are  blended,  but  the  superstitious  part  of  part^lrere'good. 

the  case  is  notvnthin  the  said  statute,  the  whole  falls  to 

the  ground  together,  as  a  consequence  of  intestacy. 

.    A  married  woman  may  take  as  a  devisee ;  and,  unless  Married  wo- 

the  husband  dissent  in  her  lifetime,  the  subject  of  the  pacityof 

devise  becomes  legally  vested  in  her  :  and  though  he  ipay        ^' 

avoid  the  gift  at  law,  he  cannot  avoid  a  trust  for  her 

benefit.     It  may  be  doubted  also,  whether  a  court  of 

equity  would  not  inteq>o6e  to  give  to  the  wife  the  benefit 

of  a  devise  were  a  husband  to  exert  his  legal  privilege 

of  renouncing  the  gift.     It  is  unnecessary  to  observe 

that  a  wife  may  take  under  a  husband's  willi  though  no 

grant  to  operate  during  the  life  of  the  grantor  cs^n  take 

effect  between  them,  as  in  law  they  are  one  person. 

An  alien  may  take  by  devise  under  the  statute  of  ^i^fC^***^ 
Wills,  as  he  might  have  taken  the  benefit  of  a  use 
under  a  will  operating  as  a  declaration  of  it,  hefore  the 

(f )  Attomey-General  v.  Whonrood,  1  Yes.  Jon.  534. 
VOL.  I.  » 
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statute,  (t)  He  is  capable  of  holding  the  estate  so  given 
to  him  as  long  as  he  lives^  or  till  the  claim  of  the  Crown 
is  declared  by  the  finding  of  an  inquest  of  office  ;  the 
rule  being  that  every  person  born  in  England  is  sup- 
posed a  natural-bom  subject  till  the  contrary  is  found 
by  office.  In  the  mean  time  the  alien  may  exercise 
acts  of  ownership,  such  as  barring  remainders  by  a 
common  recovery  if  he  be  tenant  in  tail :  but  if  he  die 
before  office  found,  the  inheritance  is  by  law  in  the 
King  for  defect  of  heirs  without  office  found,  (u) 
Pa^su!^^  By  the  18  Geo.  3.  c.  60.  the  disability  to  take  lands 

by  descent  or  purchase  imposed  upon  persons  professing 
the  Popish  religion  by  the  stat.  1 1  &  13  W.  3,  c.  4. 
was  removed  on  condition  of  their  taking  the  oath 
therein  contained.  The  31  Geo.  3.  c.  33.  has  substi- 
tuted a  new  oath  in  the  place  of  that  which  was  imposed 
by  the  18  Geo.  3. :  but  as  some  doubts  had  arisen  whe- 
ther the  persons  taking  only  the  oath  prescribed  by  (he 
31  Geo.  3.  would  be  entitled  to  the  benefit  of  the  act  of 
the  18th  of  his  late  Majesty,  so  as  to  be  relieved  from 
the  disqualifications  from  which  that  act  intended  to 
relieve  them,  (the  principal  of  which  were  those  which 
disabled  them  to  take  by  descent  or  purchase)  it  was 
enacted  by  the  43d  of  the  late  King,  c.  30.  that  the 
declaration  and  oath  contained  in  the  act  of  the  31st  of 
the  same  reign  should,  as  to  all  persons  who  should 
have  taken  or  subscribed  the  same  in  manner  therein 
mentioned,  give  the  same  benefit  and  advantages  as  in 
and  by  the  said  act  of  the  18th  of  his  said  Majesty  was 
enacted  and  declared  of  and  concerning  the  oath  therein 
prescribed :  so  that  persons  professing  the  Roman  or 
Popish  religion  have  now  the  undoubted  capacity  of 
taking  by  will,  which  is  one  mode  of  taking  by  pur- 

(/)  This  is  an  inference  from  what  was  law  as  to  the  coveoaat  to 
stand  seised  to  uses^  upon  which  a  use  might  arise  to  an  alien.  Godb. 
275. 

(ti)  2  Roll.  Rep.  321.  9  Co.  Rep.  141.  Gouldsb.  102.  4  Leon. 
84.  Bro.  tit.  Denizen  and  Alien,  17. ;  and  see  Co.  Lit  2  b.  n.  1, 2,  3. 
and  Bac.  Abr.  tit.  Aliens. 


CHAP.  n.  ^  3.]        Capacity  of  taking.  83 

chase  according  to  the  legal  import  of  that  term.  The 
same  act  of  the  31  Geo.  3.  has  also  repealed  the  laws 
requiring  the  deeds  and  wills  of  Roman  Catholics  to 
be  registered  and  enrolled. 

The  rule  with  respect  to  a  bastard  is^  that  he  cannot  By  wbatde«ig- 

.  .  nation  a  bas- 

be  a  devisee  until  he  has  gained  a  name  by  reputation,  tard  may  take. 

Bastards  are  quasi  nuUius  JUii,  and  are  not  considered 

as  children  for  whom  the  consideration  of  blood  will 

raise  a  use^  as  on  the  covenant  to  stand  seised  to  uses  ; 

though  without  doubt  upon  a  conveyance  which  passes 

the  estate  a  use  may  be  limited  to  a  bastard  in  esse, 

ivhere  he  is  sufficiently  described^  as  well  as  to  any 

other  person.     But  the  description  of  child  or  children  Under  the  dc- 

*  ^  \  ...  scnption  of 

is  not  a  designation  under  which  children  illegitimately  children  gene- 
bom  can  in  general  take^  where  there  are  legitimate  cannot  take. 
children  to  answer  the  description.  Thus^  where  a 
man  had  issue  a  bastardy  and  afterwards  married^  and 
had  issue  by  his  marriage^  and  devised  to  his  children^ 
the  bastard  could  not  take  by  the  will^  not  being  re- 
cognized as  a  child  by  the  law  of  England,  (x) 

And  it  was  held  that  where  A.  had  three  sons^  the 
eldest  a  bastard  and  the  second  a  mulier,  and  a  remain- 
der was  limited  to  the  eldest  issue  of  A.^  the  mulier 
should  take  and  not  the  bastardy  for  general  words  are 
to  be  taken  digniori  sensu  ;  and  it  is  laid  down  by  Lord 
Coke  that  where  the  statutes  of  the  32  &  34  Hen.  8. 
speak  of  children^  bastard  children  are  not  included  in 
the  term ;  (y)  and  that  even  where  the  mother  gives  to 
her  own  children^  her  bastard  child  is  not  a  child  within 
those  statutes. 

The  Earl  of  Devonshire  devised  3000Z.  to  all  the  ^^"f^^^'^^*^! 
natural  children  of  his  son  by  Mrs.  Heneagre;  and  the  they  have  ac- 

•^  -a  iT         quired  a  name 

question  was,  whether  the  natural  children  by  Mrs.  by  reputation. 
Heneage^  born  after  the  will,  should  take  a  share  of  the 
90002.  Lord  Chancellor  Parker  held  that  they  should 
not. — '^  The  Earl  of  Devon  could  never  intend  that  his 
fion  should  go  on  in  this  course.  Besides,  bastards 
could  not  take  until  they  have  gained  a  name  by  reputa- 

(dp)  Moore,  10.  pi.  39.  (y)  Co.  Lit  123  b*    Dyer,  345. 
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tion.  And  it  being  a  question  whether  a  child  enven- 
tre  sa  mere,  of  the  son  by  Mrs.  Heneage^  should  take ; 
Lord  Parker  inclined  that  such  child  could  not  take  for 
the  reason  before  mentioned^  viz.  that  a  bastard  could 
not  take  until  he  had  gotten  a  reputation  of  being  such 
a  one*s  child  ;  and  that  reputation  could  not  be  gained 
before  the  child  was  born."  And  according  to  the 
registered  decree  his  Lordship  held  that  the  money  so 
given  was  a  provision  for  such  children  or  reputed 
children  of  the  said  son  by  Mrs.  Heneage  as  were  liv- 
ing at  the  tinle  of  the ,  disposition^  but  not  for  such 
children  as  he  afterwards  had  by  her.  (z)  The  law  on 
this  subject  as  laid  down  by  Lord  Coke  in  his  Com- 
mentary (a)  is^  that  a  bastardy  having  gotten  a  n;ime  by 
reputation,  may  purchase  by  his  reputed  or  known 
name  to  him  and  his  heirs^  although  he  can  have  no 
heir  but  of  his  own  body.  Thus  if  a  man  make  a 
lease  to  B.  for  life^  remainder  to  the  eldest  issue  male 
of  B.^  and  the  heirs  male  of  his  body^  and  B.  has  issue 
a  bastard  son^  he  shall  not  take  the  remainder  because 
in  law  he  is  not  his  issue ;  for^  qui  ex  damnato  coif u 
nascuntur  inter  liberos  non  computentur.  So  it  is^ 
continues  Lord  Coke,  if  a  man  make  a  lease  for  life 
to  B.,  the  remainder  to  the  eldest  issue  male  of  B., 
to  be  begotten  of  the  body  of  Jane  S.,  whether  the 
same  issue  be  legitimate  or  illegitimate,  and  B.  hath 
issue  a  bastard  on  the  body  of  Jane  S.j  this  son  or 
issue  shall  not  take  the  remainder ;  for,  by  the  name  of 
issue,  if  there  had  been  no  other  words,  he  could  not 
take ;  and,  as  it  hath  been  also  said,  a  bastard  cannot 
take  till  after  he  hath  gotten  a  name  by  reputation^  that 
he  is  the  son  of  B.,  &c. :  and  therefore  he  can  gain 
no  remainder  limited  before  he  be  born ;  and  if  he 
cannot  take  tlie  remainder  by  the  name  of  isaue  at  the 
time  when  he  is  born,  he  shall  never  take  it.     And  so 

(s)  Metham  v.  The  Duke  of  Devonshire,  1  P.  Wms.  539.  An4 
see  the  late  case  of  Lord  Woodhouselee  v.  Dalrjmple,  2  MeriT.  419, 
where  illegitimate  children  were  held  entitled,  there  being  no  other  to 
answer  the  legacy  at  the  death  of  the  testator,  or  at  the  date  of  the 

(a)  Co.  Liu.  3  b.,  and  see  Litt.  s.  118. 
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it  seemeth,  and  for  (he  same  cause^  that  if  after  the 
birth  of  the  issue  B.  had  married  Jane  S.^  so  as  that 
such  issue  became  bastard  eigne,  and  had  a  possibility 
to  inherit^  yet  he  shall  not  take  the  remainder. 

The  case  cited  by  Lord  Coke  as  the  authority  for 
<he  above  learning  on  the  point  was  determined  in  the 
38  &  39  Eliz.  on  a  writ  of  error  for  land  in  Portington, 
and  occurs  in  Cro.  Eliz.  509.,  Noy.  35.,  and  Moore, 
430. ;  and  likewise  in  2  Roll.  Abr.  43,  44.  But  Mr. 
Hargrave,  in  his  note  upon  this  passage,  has  observed, 
that  the  several  reports  of  the  case  cited  by  Lord  Coke 
in  the  margin  differ  very  much.  According  to  Noy  and 
Moore  it  was  held  by  all  but  Popham  that  the  remainder 
was  good,  though  the  bastard  was  not  born  till  after  cre- 
ating it ;  and  Rolle  represents  the  case  as  if  the  opinion 
had  been  for  the  remainder.  But  Croke  agrees  with 
Lord  Coke,  and  writes  'Mhat  a  majority  of  the  judges 
held  the  remainder  void.  In  the  only  modern  case  on 
the  subject  the  Lord  Chancellor  Macclesfield  inclined 
against  such  a  remainder,  even  though  to  a  child  en 
ventre  sa  mere.  I  P.  Wms.  529.  However,  the  doc- 
trine does  not  seem  fully  settled." 

The  learned  annotator  does  certainly  represent  the 
case  in  P.  Wms.  inaccurately.  It  is  the  above  noticed 
case  of  Metham  v,  Duke  of  Devon,  in  which  the  Lord 
Chancellor  inclined  only  against  the  child  with  which 
Mrs.  Heneage  was  enseint :  but  as  against  the  natural 
children  by  Mrs.  Heneage  born  after  the  will,  he  was 
very  decided,  declaring  without  any  doubt  that  such 
children  should  not  take  a  share  of  the  3000/.  given  to 
the  natural  children  of  the  Duke.* 

Nothing  is  now  more  clear  than  that  bastards  may 
take  by  purchase,  if  auffipiently  described,  that  is,  if 
described  in  terms  which  amount  to  a  designatio  perso- 
narum  ;  and  the  above  case  of  Metham  v,  the  Duke 
of  Devonshire  may  be  considered  as  having,  as  far  as 
its  authority  extends, — and,  according  to  the  present 
Lord  Chancellor  in  Wilkinson  v.  Adam^(i)  its  authority 
has.  never  been  disturbed,— decided,  that  a  man  may  give 

(6)   1  Vcs.  &  Beamcs^  422,  4G7. 
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to  natural  children^  by  their  description  as  such^  and  as  a 
class.  In  the  last- mentioned  case^  under  a  devise  by  a 
married  man  having  no  legitimate  children^  '^to  the 
children  which  he  might  have  by  A.^  and  living  at  his 
decease ;"  natural  children  who  had  acquired  the  re- 
putation of  being  his  children  by  her  before  the  date  of 
his  will  were  held  to  be  entitled^  as  appearing  upon  the 
whole  will  to  have  been  plainly  intended^  and  sufficiently 
indicated.  It  had  been  stated  in  the  argument  that  a 
decision  in  favour  of  the  children  would  introduce 
evidence  which  no  Court  ought  to  endure  ; — ^that  the 
mother  must  be  called  for  the  sake  of  enquiring  from 
her  whether  the  illegitimate  children  were  begotten  by 
the  testator  or  by  other  persons  ;  but  this  his  Lordship 
denied  to  be  so,  the  true  point  of  enquiry  being>  not 
who  were  in  fact  such  children,  but  who  had  acquired 
the  reputation  of  being  so.  The  will  in  that  case 
clearly  manifested  the  intention  in  favour  of  illegitimate 
children,  by  their  description  as  such ;  and  extrinsic 
evidence  was  admitted  to  shew  who  had  acquired  the 
reputation  of  being  such  children.  (6) 

The  subsequent  case  of  Swaine  v.  Kennedey(c)  fully 
confirms  the  doctrine  that  the  term  children  \^  prima  fade 
applicable  only  to  legitimate  children ;  and  that  unless 
there  is  strong  evidence  drawn  from  the  will  itself,  of  an 
intention  in  favour  of  illegitimate  children^  such  children, 
though  existing  at  the  date  of  the  will,  are  not  entitled ; 
nor  can  any  extrinsic  evidence  be  received  to  shew 
what  the  testator  intended,  but  merely  to  ascertain 
who  had  acquired  the  reputation  of  children.  These 
cases,  however,  left  the  point  undetermined,  whether  a 
future  illegitimate  child  can  take  under  any  descrip- 
tion in  a  will.  But  in  the  case  of  Arnold  v.  Preston(c() 
it  was  unreservedly  held  by  the  Master  of  the  Rolls, 
Natural  ch'iid-  Sir  William  Grant,  that  a  natural  child  cannot  take 
uke  under  a     by  a  prospcctivc  bcqucst  made  before  his  birth  ;  though 


profpective  be- 
quest. 


(J))  And  see  Lord  Woodhouselee  v*  Dalrymple,  2  Meriv.  419.  S.P. 
as  to  extrinsic  evidence. 

(r)  iVes.  &Beames,469. ;  seeBeachcrofti?.Beachcroft,lMadd«490. 
((/;  18  Ves.  Jun.  288. 
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where  the  bequest  was  to  the  natural  child  of  which  a 
woman  was  enseint^  without  reference  to  any  person  as 
the  father,  such  bequest  has  been  since  held  good  by 
LfOrd  Chancellor  Eldon^  there  being  no  uncertainty  in 
the  object  described,  (e)  The  distinction  taken  by  the 
Master  of  the  Rolls  in  Eade  v.  Wilson  (/)  between  the 
case  of  giving  a  legacy  to  a  child  of  which  an  unmar- 
ried woman  is  pregnant  generally^  and  to  the  child  of 
which  she  is  pregnant  by  a  particular  person^  on  the 
ground  that  you  cannot  in  the  latter  case  try  the  fact 
whether  it  is  or  is  not  the  child  of  the  particular  man  so 
named  in  the  wiU^  was  adverted  to^  but  neither  adopted 
nor  rejected^  by  Lord  Eldon  in  the  case  of  Gordon  v. 
Gordon^  above  referred  to. 

A  devise  to  a  child  in  the  womb  of  its  mother^  or^  as  !>«▼»«  to  « 

,       -  •^  M  1  11    child  en  venire 

the  law  expresses  it^  en  ventre  sa  mere,  when  so  worded  «a  mere. 
as  to  indicate  a  future  gifl^  or  in  legal  language  per  verba 
defuturOj  seems  to  have  been  always  deemed  effectual 
by  way  of  executory  devise :  but  where  such  a  gifl  was 
expressed  in  words  of  present  import^  or  per  verba  de 
prtesenli  according  to  technical  phraseology^  a  great 
variance  of  opinion  among  very  eminent  men  as  to  the 
validity  of  such  a  disposition  appears  in  the  books.  The 
opinion  best  supported^  however^  and  most  in  credit^ 
appears  to  have  been  in  favour  of  its  validity^  upon  the 
ground  of  the  manifestation  of  future  intention  in  the 
very  words  of  such  a  devise  ;  for  where  a  testator  takes 
notice  that  the  devisee  is  en  ventre  sa  mere,  it  seems 
impossible  to  doubt  his  intention  to  give  what  is  to  take 
effect  at  a  future  time^  or  to  consider  the  words  as  im- 
porting less  than  if  the  testator  had  added^  "  when  he 
orsheshaU  be  born."  The  statute  10  &  11  W.  3. 
G.  16.  has  been  said  to  put  posthumous  children  upon 
the  same  footing  to  all  intents  and  purposes^  with  child- 
ren actually  born.(g)  So  that  it  can  hardly  be  doubted 
that  a  devise  at  this  day  to  a  child  en  ventre  sa  mere 
would  be  perfectly  good^  though  expressed  in  words 
of  present  import. 

(e)  Cknrdoni^.  Gordon,  1  Merivale,  141. 

(/)  17  Ves.  Jim.  528.  (g)  4  Ves.  Jon.  334.     1  T.  R.  634. 
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SECT.  I. 

Signature  and  Suhscription. 
oftherigna-    THE  formalities  required  by  stat.  39  Car.  3.  c.  3.  are, 

ture  of  the  tei-  ^  j  " 

utor,  and  the    Igt,  that  the  will  bc  in  writing ; — ^3d,  that  it  be  signed 
the  wit^Qwes?  by  the  devisor^  or  some  other,  in  his  presence  and  by 

his  direction  ; — and,  3d,  that  it  be  attested  and  sub* 
scribed  in  his  presence,  by  three  or  more  credible  wit- 
nesses. The  clause  in  question  is  as  follows : — ^^  And 
be  it  further  enacted  that  from*  and  after  the  four  and 
twentieth  day  of  June,  all  devises  and  bequests  of  any 
lands  or  tenements,  devisable  either  by  the  statute  of 
Wills,  or  by  this  statute,  or  by  force  of  the  custom  of 
Kent,  or  the  custom  of  any  borough,  or  any  other  par- 
ticular custom,  shall  be  in  writing,  and  signed^byithii. 


party  so  devising  the  same,  or  by  some  other  person  in 
his  presence^  and  by  his  express  directions,  and  shall 
be  attested  and  subscribed  in  the  presence  of  the  said 
devisor,  by  three  or  four  credible  witnesses^  or  else 
they  shall  be  utterly  void  and  of  none  effect/' 
What  is  a  mill-      If  the  language  made  use  of  by  the  Legislature  were 

to  be  understood  in  its  natural  and  usual  sense,  it  would 
seem  that  there  could  be  no  great  contention  in  regard 
to  the  meaning  of  the  words  ^  shall  be  signed  by  the 
devisor/  which  are  generally  considered  as  importiag^ 
the  actual  and  formal  subscription  of  the  name  of  the 
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party  at  the  bottom  of  the  instrument.  And  by  direct- 
ing*  this  to  be  attested  by  three  witnesses^  in  the  testa- 
tor's pr&ence^  the  statute  at  first  view  seems  to  require 
that  the  attestators  should  have  ocular  evidence  of  the 
act  of  signing  performed  by  the  testator. 

Very  soon,  however,  after  the  Legislature  had  thought 
fit  to  place  these  guards  about  a  dying  man,  in  this  last 
and  important  act,  courts  of  justice,  yielding  to  the 
popular  bent  towards  freedom  and  facility  in  all  aliena- 
tions of  property,  instead  of  strictly  executing  the  in- 
tention of  parliament,  seem  to  have  studied  to  frustrate 
its  caution. 

In  the  case  of  Lemayne  v.  Stanley,  (1)  which  was  ?jj"^!|Su  * 
determined  about  four  years  after  the  statute  was  passed,  tigniogifawui 
the  solemnity  of  signing  was  treated  with  very  little  iJuSun'soin 
regard.     Stanley,  seised  in  fee,  wrote  his  will  with  his  SUSi'iJliSt^ 
own  hand,  beginning  thus, — ''In  the  name  of  God, 
Amen.     I,  John  Stanley,  make  this  my  last  will  and 
testament,'*  and  he  thereby  devised  the  lands  in  ques- 
tion, and  put  his  seal,  but  did  not  subscribe  his  name  ; 
but  three  witnesses  subscribed  the  will  in  his  presence. 
And  whether  this  was  a  good  will  to  pass  lands  within 
the  statute  of  Frauds,  was  the  question.     After  £(everal  .  . 

arguments,  it  was  adjudged  by  the  whole  Court,  con- 
sisting of  North,  Ch.  J.,  and  Wyndham,  Levinz,  and 
Charlton,  Justices,  to  be  a  good  will ;  for  being  writ- 
ten by  himself,  (2)  and  his  name  being  in  the  will,  it 
was  a  sufficient  signing  within  the  statute,  'Which  did 
not  appoint  where  the  will  should  be  signed,  at  the  top, 
bottom,  or  margin,  and  that  therefore  a  signing  in  any 
part  was  sufficient.     And  soon  after,  in  the  37th  year 

(1)  3  Lev.  1.;  and  agaia  in  the  case  of  Hilton  o.  King,  Jjord 
North  and  J^vinz  agreed  that  it  was  immaterial  whether  the  signing 
be  at  the  top  or  bottom  of  the  will,  for  the  statute  doth  not  saj  sab- 
scribed,  bat  signed  bj  the  testator.  And  see  Morrison  v.  Turnoor, 
18  Ves.  Jan.  183. 

(2)  The  emperors  Theodosius  and  Valentinian  allowed  every  holo- 
graph'  testament  to  be  available,  though  made  without  witnesses, 
Novell.  Theod.  Ub.  ii.  iit.  4. 
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of  the  same  king,  the  doctrine  was  stated  still  more 
loosely  by  Lord  Chief  Justice  Jefferies,  who^  there- 
port  (a)  says,  seemed  to  hold  that  a  will  written  all  by 
a  testator's  own  hand,  and  acknowledged  in  the  pre^ 
sence  of  three  credible  witnesses^  would  be  within  the 
intention  of  the  statute,  though  it  were  not  signed  by 
him  according  to  the  words  of  the  act.  And  this  doc* 
trine  has  been  acceded  to  as  settled  whenever  it  has 
since  come  under  consideration.  So  in  Stokes  v. 
Moor,  {b)  the  case  of  an  agreement  was  said  to  be  like 
that  of  wills,  upon  which  it  was  said  to  have  been 
determined,  that  the  testator's  writing  his  name  in  the 
•  introduction  of  the  will  was  a  good  signing  within  the 

statute.     In  the  case  of  Coles  t.  Trecothick  (3)  Lord 

Eldon  took  notice  that  it  had  been  often  held  in  respect 

to  wills,    that  if  a  testator  begins  his  will  with  the 

formal  introduction  of  ''  I,  A.  B.,  do  make  this  my  last 

will,''  it  was  a  sufficient  signing. 

Butifthetei-       ^^  Right  V.  Prico  (c)  there  was  an  appearance  of 

^^'v^^^Xr  greater  strictness.    According  to  which  case  it  appears 

fom^  and  does  that  if  the  testator  shews  an  intention  to  subscribe  the 

not  complete 

it,  the  statute,  williu  tcgular  foHQ,  by  beginning  to  write  his  name 
Mt8aasfi(»j/*  at  the  bottom,  but  being  overtaken  by  weakness  or 

incapacity  before  he  has  completed  such  intention^  he 
becomes  incapable  of  executing  his  purpose,  the  will  is 
not  sufficiently  signed  within  the  act  In  that  case  a 
will  had  been  prepared  in  five  sheets,  and  a  seal  affixed 
to  the  lastj  and,  likewise^  the  form  of  attestation  was 

{a)  Anon.  Skin.  2^7.  {b)  Dongl.  ^1. 

(e)  1  P.  Wms.  771,  note,  and  vide  supra. 


(3)  0  Yes.  Jun.  M9.  But  his  Lordship  seemed  to  think,  that  for 
this  formal  introduction  to  be  a  sufficient  signing,  it  should  be  one 
simultaneous  act,  and  that  the  whole  act  or  intended  instrument  should 
be  in  the  contemplation  of  the  testator  at  the  time  of  his  writing  such 
formal  introduction.  And  in  this  view  it  may  deserve  consideration 
how  far,  if  a  will  be  written  on  different  pieces  of  paper,  or  at  differ- 
ent times,  such  a  formal  beginning  will  be  equivalent  to  a  regular 
signing. 
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written  upon  it^  and  the  will  was  read  over  to  the  tes- 
tator^ who  set  bis  mark  to  the  two  first  sheets^  and 
attempted  to  set  it  to  the  third ;  but  being  unable  from 
the  weakness  of  his  hand^  he  said^  ''  he  could  not  do 
it,  but  that  it  was  his  will/'  And  on  the  following  day 
being  asked  if  he  would  sign  his  will^  he  said  ^^he 
would ;"  and  attempted  again  to  sign  the  two  remaining 
sheets,  but  was  not  able  to  do  it.  The  case  was  de^ 
cided  upon  another  ground :  but  the  Court  of  King's 
Bench  seemed  to  be  of  opinion  that  this  was  not  a  suf- 
ficient signing  ;  for  the  testator^  when  he  signed  the 
two  first  sheets,  had  an  intention  of  signing  the  others* 
He  did  not,  therefore,  mean  the  signature  to  the  two  • 

first  sheets  as  the  signature  of  the  whole  will ;  and  con- 
sequently there  never  was  a  signature  of  the  whole^ 
but  only  a  beginning  to  sign. 

In  Lemayne  v.  Stanley,  the  writing  of  the  name  in 
the  introduction  of  the  will  was  all  the  signing  contem- 
plated by  the  testator ;  and  as  far  as  such  a  mode  could 
be  held  a  literal  accomplishment  of  the  statute,  his  in- 
tention in  respect  to  his  will  was  completed^  his  mind 
being  in  no  suspense,  nor  looking  to  any  further  or 
future  act  of  authentication.  But  in  Right  v.  Price, 
the  testator  expressly  announced  an  intention  to  autho- 
rize the  instrument  in  a  regular  and  solemn  way,  and 
therefore  his  will  seemed  to  be  inchoate  until  this  was 
done  :  why  it  was  not  done  was  to  be  explained ;  and 
so  the  case  could  only  be  established  by  those  parol 
proofs  which  it  was  the  object  of  the  statute  to  exclude. 

In  the  case  of  Lemayne  v.  Stanley,  above  cited,  three  whether  seal- 
of  the  judges,  including  the  chief,  were  of  opinion  that  "^""^  "^' 
the  testator,  by  ptUting  his  seal  to  the  will,  had  suffi- 
ciently signed  within  the  statute^  for  they  said  that  the 
signum  was  no  more  than  a  mark,  and  sealing  was  a 
sufficient  mark  that  it  was  his  will. 

In  Warneford  v.  Warneford,  (d)  which,  after  a  long 
interval^  seems  to  have  been  the  next  case  in  which  this 

(d)  %  Str.  764. 
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question  came  to  be  considered^  it  is  said  to  have  been 
held  by  Lord  Raymond,  on  an  issue  out  of  Chancery 
of  devisavit  vel  nan,  that  sealing  a  will  was  a  signing 
within  the  statute  of  Frauds.  We  are  to  observe,  that 
in  Lemayne  v.  Stanley  the  opinion  of  the  judges  roust 
be  regarded  as  spoken  obiter,  the  case  being  decided 
on  the  ground  of  the  sufficiency  of  the  insertion  of  the 
name  in  a  will,  written  by  the  testator ;  and  the  point 
in  Strange,  as  stated  only  in  a  short  note,  was  agitated 
at  Nisi  Prius  only.  But  this  doctrine  was  ill  received 
in  the  subsequent  case  of  Smith  v.  Evans,  (e)  wherein 
Lord  Chief  Baron  Parker,  Baron  Clive,  and  Baron 
Smith,  (in  the  absence  of  Baron  Legg)  are  stated  to 
have  said  that  the  opinion  of  the  three  judges  in  Le- 
mayne V.  Stanley  was  very  strange  ;  for  that  if  it  were 
so  it  would  be  very  easy  for  one  person  to  forge  another 
man's  will,  by  only  forging  the  names  of  any  two  per- 
sons dead,  for  he  would  have  no  occasion  to  forge  the 
testator's  hand. 

And  the  same  judges  declared,  that  if  the  same  thing 
should  come  into  question  again,  they  would  not  hold 
thai  sealing  a  will  only  was  a  sufficient  signing  within 
the  statute.  The  Chief  Baron  seems  to  have  been  less 
resolved  on  the  same  question,  in  the  opinion  delivered 
by  him  in  Ellis  v.  Smith,  (/)  in  which  he  thus  expressed 
himself :  '^  As  to  the  point,  whether  sealing  be  signing, 
— 1  own  I  think  it  is  not ;  for  the  character  and  hand- 
writing are  necessary,  and  were  designed  to  prevent 
or  detect  frauds  and  impositions.  But,  however,  said 
his  Lordship,  as  in  some  cases  it  has  been  thrown  out 
obiter,  and  in  one  case  decreed  that  it  is  equal  to  sign- 
ing, 1  shall  submit  my  opinion.'*  But  Willes,  C.  J. 
said  decidedly  in  the  same  case,  that  he  did  not  think 
sealing  was  to  be  considered  as  signing  ;  and  he  added, 
that  he  declared  so  then,  because  if  that  question  ever 
came  before  him  he  should  not  think  himself  precluded 

» 

(c)  1  Wils.  313.  (/)  Reported  in  1  Ves.  Jan.  11. 

(g)  G  raj  son  o.  Atkinson,  2  Ves.  459. 
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from  weighing  it  thoroughly^  and  decreeing,  that  it  was 
not  signing,  notwithstanding  the  obiter  dicta.  Which  in 
many  cases  were  nunqtuim  dicta,  but  barely  the  words 
of  the  reporters ;  for,  upon  examination,  he  found  that 
many  of  the  sayings  ascribed  to  that  great  man.  Lord 
Chief  Justice  Holt,  were  never  said  by  him.  (4) 

The  opinion  of  Sir  John  Strange, .  Master  of  ihe 
Rolls,  was  on  this  point  agreeable  to  that  declared  by 
the  Chief  Justice.  He  observed,  that  he  was  not  con* 
vinced  that  sealing  was  signing ;  for  sealing  identified 
nothing ;  it  caried  no  character ;  and  most  seals  were 
affixed  by  the  stationers  who  prepared  the  paper.  Lord 
Hardwicke  did  not.  according  to  the  report,  speak,  in 
this  case,  as  to  the  question  of  sealing :  but  in  a  case 
which  had  been  determined  by  him  two  years  befQre,(g) 
his  Lordship  had  expressed  himself  in  stronger  lan- 
guage to  the  same  effect  with  the  Lord  Chief  Justice 
WiUes  and  Sir  J.  Strange.  He  then  declared,  that  the 
statute,  by  requiring  the  will  to  be  signed,  undoubtedly 
meant  some  evidence  to  arise  from  the  hand-writing : 
then,  how  could  it  be  said,  that  putting  a  seal  to  it, 
would  be  a  sufficient  signing  ?  for  any  one  may  put  a 
seal ;  no  particular  evidence  arises  from  a  seal ;  com- 
mon seals  are  alike ;  no  certainty  or  guard  therefore 
arises  from  thence.'' 

Till  a  late  case  it  was  a  considerable  doubt  with  the  whether  mak- 
profession,  whether,  if  a  testator  or  witness  could  not  irifmtheiMrty 
write  his  name,  he  might  satisfy  the  statute  by  making  l^i^baraf- 
hui  mark.    In  Lemayne  v.  Stanley,  as  it  is  reported  in  J,^»L^ 
Freeman,  (Ji)  it  is  said  that  the  court  were  of  .opinion^ 
th^t  it  was  not  necessary  for  the  testator  to  write  his 
name ;  for  some  cannot  write,  and  then  their  mark  is  a 
sufficient  signing.     But  this  opinion,  though  entitled  to 

{§)  Grayson  v.  Atkinson,  2  Yes.  459. 

(A)  Freetti.  Rep.  538.  and  see  17  Yes.  Jan.  459. 


(4)  See  Show..  69.   Lea  v.  Libb.  where  Lord  Hott.  is  ioid  to  hare 

■  -  » 

held  sealing  to  be  a  signing.  • 
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g^reat  deference^  as  being  stated  to  have  been  that  of 
the  courts  and  not  of  a  single  judge  ;  yet^  as  being  un- 
called for  by  the  facts  of  the  case^  must  be  regarded  as 
extra-judicial.  Hudson's  case^  {i)  which  was  deter- 
mined about  a  year  after  Lemayne  and  Stanley^  where 
two  witnesses  swore  that  J.  S.  the  testator  did  not  pub- 
lish the  writing  as  his  will^  but  that  A.  B.  guided  his 
hand^  and  J.  S.  made  his  mark^  but  said  nothing,  is  too 
mixed  a  case  to  be  admitted  as  an  authority  to  this 
point. 

The  observations  made  by  Sir  John  Strange  in  the 
above  cited  case  of  Ellis  v.  Smithy  on  the  question  as  to 
sealing^  do  certainly  seem  as  strongly  to  apply  to  a  tes- 
tator's mark ;  for  it  identifies  nothing,  it  carries  no  cha- 
racter. But  in  the  late  case  of  Harrison  r.  Harrison,  {k) 
it  was  decided  by  Lord  Eldon,  that  the  attestation  of  a 
devise  by  a  mark,  was  good  within  the  statute ;  and  as 
the  statute  requires  the  attestators  to  subscribe,  and  the 
testator  to  sign,  it  may  be  thought  that  the  principle  of 
this  determination  is  applicable  a  fortiori  to  the  signa- 
ture of  the  testator  himself,  since  the  word  ^  subscribe' 
seems  much  more  forcibly  to  point  to  the  actual  hand- 
writing, than  ^  sign,'  which,  without  any  strain  upon  its 
grammatical  sense,  though,  perhaps,  not  without  some 
sacrifice  of  its  popular  and  usual  acceptation,  might  be 
deemed  to  be  satisfied  by  any  symbol  of  the  testator's 
consent  and  ratification.  (5) 

In  the  above-mentioned  case  of  Harrison  v.  Harrison, 
the  question  was  made  upon  a  biU  by  devisees  against 
the  heir,  whether  the  will  was  duly  executed  to  pass  real 
estate  according  to  the  statute  of  Frauds,  one  only  of 
the  witnesses  having  subscribed  his  name,  the  two  other 

(0  Skin.  79.  (k)  8  Ves.  Jun.  185. 


(5)  The  Gonnsel  for  the  plaintiff  is  stated  to  have  adverted  to  the 
difference  of  expression  in  the  statut ',  with  reference  to  the  witnesses 
and  the  devisor;  and  io  have  remained  the  difficulty  of  making  the 
proof,  in  case  of  the  witnesses  being  dead. 
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having  attested  by  setting  their  marks  respectively. 
Lord  Chancellor  Eldon  observed^  that  upon  inquiry 
from  Mr.  Serjeant  Hill^  be  had  founds  that  there  was  a 
special  case  reserved  in  the  Court  of  Common  Pleas^ 
upon  the  question^  whether  a  will  devising  real  estate 
was  well  executed^  one  of  the  witnesses  being  a  marks- 
man ;  and  it  was  held  clearly  sufficient.  It  was  a  case 
of  Gumey  v.  Corbet,  in  1710,  in  a  note-book,  which 
was  the  property  of  Mr.  Justice  Burnet.  His  Lordship 
said,  he  thought  there  might  have  been  a  great  deal  of 
argument  upon  it  originally  ;  but  that  upon  this  authority 
the  plaintiff  must  take  a  decree.  In  a  few  months  after- 
wards the  same  point  was  determined  by  Sir  William 
Grant,  Master  of  the  Rolls,  in  Addy  v.  Grix,  (l)  agree- 
ably to  the  decision  of  the  Chancellor  in  Harrison  v. 
Harrison,  and  it  therefore  seems  now  to  be  at  rest.  (6) 

It  seems  to  be  fairly  inferible  from  the  decision  in 
Lemayne  v.  Stanley,  that  the  court  were  of  opinion,  that 
it  was  not  necessary  that  the  witnesses  should  attest  the 
very  act  of  signing,  but  that  an  acknowledgment  by  the  uthir^^S!t 
testator,  that  the  act  of  signing  was  done  by  him,  was  ^j^^^^^ 
sufficient  for  them  to  attest ;  for  since,  not  the  sealing,  mmthythete^ 

m  t  ••  i«n*it  tatorof  his  tig- 

but  the  wntmg  over  the  will,  with  the  testator  s  name  nature, without 

in  it^  was  the  ground  of  the  decision,  the  witnesses  must  ^l^a^tign. 

have  seen  this  done,  if  it  was  judged  insufficient  for 

them  to  attest  upon  the  acknowledgment  of  the  testator : 

but  this  was  not  so  found  by  the  jury,  or  it  would  have 

put  an  end  to  all  controversy  upon  the  case ;  and  if  the 

witnesses  did  not  attest  the  writing  of  the  whole  will  by 

(0  8  Ves.  JuD.  504. 


(6)  According  to  the  report  of  the  case  of  Lemajne  v.  Stanley,  in 
Freeman,  the  court  were  of  opinion,  that  if  the  testator  had  his  name 
on  a  stamp,  it  would  be  enough  if  he  impressed  his  naftie  instead  of 
writing  it*  And  in  Strange  o*  Barnard,  2  Bro.  C.  C*  585.  it  was  held, 
that  stamping  was  equivalent  to  sealing.  By  the  civil  law,  if  a  testator 
could  not  write,  he  was  not  admitted  to  make  his  mark,  but  an  eighth 
subscribing  witness  (seven  being  the  ordinary  legal  number)  was  catted 
in  to  subscribe  in  the  place  of  the  testator.  C.  6.  33.  1 . 
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the  testator,  their  attestation  could  only  go  to  his^  ac- 
knowledgment of  his  signature.  This  point,  however, 
seemed  to  exist  in  some  doubt  during  a  long  time  after 
the  statute  was  passed.  In  Dormer  v.  Thurland,  (m) 
where  the  will  was  not  signed  by  the  testator  in  the 
presence  of  the  witnesses,  but  he  acknowledged  it  to  be 
his  hand,  and  declared  it  to  be  bis  will  in  their  presence. 
Lord  Chancellor  King  inclined  to  think  that  the  will  was 
good,  but  ordered  the  point  to  be  reserved,  and  made  a 
casie  for  further  consideration.  (7) 

However,  in  a  case,(n)  which  came  before  the  Master 
of  the  Rolls  (Sir  J.  Jekyll)  a  few  years  afterwards,  the 
will  was  held  good,  though  the  witnesses  did  not  see  the 
testator  sign  it,  but  he  owned  it  before  them  to  be  his 
hand.  And  the  reporter  adds,  that  on  his  mentioning 
this  opinion  of  the  Master  of  the  Rolls  to  Mr.  Justice 
Fortescue  Aland,  he  said  it  was  the  common  practice ; 
that  he  had  twice  or  thrice  ruled  it  so  upon  evidence  on 
the  circuit ;  and  that  it  was  sufficient  if  one  of  the  three 
subscribing  witnesses  swore  that  the  testator  acknow- 
ledged the  signing  to  be  his  own  handwriting. 

Sir  Joseph  Jekyll  had  delivered  a  similar  opinion,  a 
little  before,  in  a  case  of  Smith  v.  Codron,  cited  by  L^rd 
Hardwicke,  in  GrayiBon  v,  Atkinson,  (o)  In  that  case 
A.  had  signed  and  published  a  will  in  the  presence  of 
two  persons,  who  had  attested  it  in  his  presence ;  tben 
a  third  person  was  called  in,  and  the  testator,  shewing 
him  his  name,  told  him  that  that  was  his  hand,  and  bid 
him  witness  it,  which  he  did,  and  subscribed  his  name 
in  the  testator's  presence ;  and  the  testator^  two  hours 
after  told  him  that  the  paper  he  had  subscribed  was  his 
will.    His  Honour  held  this  to  be  a  good  execution. 

But  in  the  instructive  case  of  Grayson  v.  Atkinson, 

(m)  2  P.  Wms.  506.        (n)  Stonehoase  v.  Eveljn^  3  P.  Wms,  258- 
(o)  «  Ves.  455. 


(7)  The  judges  of  B.  R.  on  argument  held  the  wiU  void,  as  a 
charge,  for  want  of  being  sealed  according  to  the  direction  of  the 
power. 
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above  referred  to^  this  point  came  fully  under  the  con- 
sideration of  Lord  Hardwicke.  The  bill  was  to  esta- 
blish a  will  against  an  heir  at  law,  who,  by  his  answer, 
raised  the  doubt,  whether,  as  all  the  witnesses  did  not 
see  the  testator  sign,  though  he  saw  them  all  sign,  this 
was  a  good  attestation  within  the  statute.  The  Chan- 
cellor, adverting  to  the  argument  of  the  counsel  for  the 
defendant,  in  which  they  had  insisted  that  the  word 
'attested*  superadded  to  ^  subscribed/  imported  that  the 
attestators  should  witness  the  very  act  of  signing,  and 
that  the  testator's  acknowledging  that  act  to  have  been 
done  by  him,  and  that  it  was  his  handwriting,  was  not 
sufficient  to  enable  them  to  attest,  but  that  it  should  be 
an  attestation  of  the  thing  itself,  and  not  of  the  acknow- 
ledgment, observed,  ''  that  certainly  there  must  be  an 
attestation. of  the  thing  in  some  sense :  but  the  question 
was,  whether,  if  they  attest  on  the  acknowledgment  of 
the  testator  that  that  was  his  handwriting,  that  was  not 
an  attestation  of  the  act,  and  whether  it  was  not  to  be 
construed  agreeably  to  the  rules  of  law  and  evidence, 
according  to  which  all  other  attestation  and  signing 
might  be  proved.  At  the  time  of  making  that  act  of 
parliament,  and  ever  since,  if  a  bond  or  deed  was  exe-^ 
cuted  and  signed,  and  afterwards  the  witnesses  were 
called  in,  and  before  the  witnesses,  the  person  making 
it,  acknowledged  the  signature  to  be  his  hand-writing, 
that  was  always  considered  as  an  evidence  of  signing 
by  the  person  executing,  and  was  an  attestation  of  it 
by  them. 

^^It  is  true,"  said  his  Lordship,  ^^  there  is  some  dif- 
ference betweeh  the  case  of  a  deed  and  a  wilt  in  this 
respect,  because  signing  is  not  necessary  to  a  deed,  but 
sealing  is  ;  and  1  do  not  know  that  it  was  ever  held,  that 
acknowledging  the  sealing  without  witnesses  has  been 
suflBcient.(8)     But,  nevertheless,  that  is  the  rule  of  evi- 


(8)  But  if  the  handwriting  to  a  deed  be  prored,  the  sealing  and 
deliTerj  may  be  presumed :  if,  therefore,  the  signature  to  a  deed  be 

VOL.  I.  H 
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dence  in  respect  to  signing.  If  it  were  in  the  case  of  a 
note^  or  declaration  of  trusty  or  any  other  instrument 
not  requiring  the  solemnities  of  a  deed^  but  bare  sign- 
ing^ if  that  instrument  be  attested  by  witnesses^  proving 
that  they  were  called  in^  and  that  the  party  took  up  the 
instrument,  and  said^  that  was  his  hand^  such  would  be 
a  sufficient  attestation  of  the  signing  by  him.  That  is 
the  rule  of  evidence.  Considering,  therefore,  the  words 
of  the  act  of  parliament,  it  seems  that  if  the  testator 
having  signed  the  will,  did,  before  the  attestators,  de- 
clare and  acknowledge  he  had  so  done^  and  that  the 
signature  was  his  band^  that  might  be  sufficient  to  make 
the  attestation  good.'' 

The  case  of  Ellis  v.  Smith  (p)  came  on  in  1754^ 
which  was  about  two  years  after  Grayson  v,  Atkinson  ; 
and  the  Lord  Chancellor  Hardwicke  was  assisted  by 
Sir  John  Strange^  Master  of  the  RoUs^  Willes,  Chief 
Justice  of  B.  R.,  and  Parker,  Chief  Baron.  The  form 
in  which  the  question  is  reported  to  have  been  put,  was, 
whether  a  testator's  declaration  before  three  witnesses, 
that  it  was  his  will,  was  equivalent  to  signing  it  before 
them,  and  constituted  a  good  will  i/^ithin  the  5th  section. 
The  determination  of  Grayson  v.  Atkinson  by  Lord 
Hardwicke  was  in  this  case  mentioned  by  the  Master 
of  the  Rolls,  as  an  authority  full  to  the  point  upon  the 
first  question ;  and  his  Honour  said,  that  to  determine 
otherwise  at  that  time,  would  introduce  confusion  and 
Uncertainty,  and  sap  the  foundation  of  much  property 
which  rested  on  former  decrees. 

The  court  was  unanimous,  in  holding  such  acknow- 
ledgment by  a  testator  to  the  attestators  of  his  will  to 
be  good  within  the  statute  ;  and  the  Chief  Justice  de- 
clared, that  his  opinion  was  virtually  supported  by  those 
cases  which  had  decided  the  attestation  and  subscription 

(p)  1  Ves.  Jan.  11. 

« 

I  -      -  II 

acknowledged  to  an  attestator,  the  rest  seems  to  follow,  see  Grellier  o. 
Neale  and  othert,  Peake,  Ni.  Pr*  Ca.  146.  See  abo  Park  v.  Mwrs, 
«  Bos.  et  Pnll.  217. 
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of  the  witnesses  at  different  times,  to  be  good ;  for  then^ 
a  testator  is  presumed  to  write  his  name  only  before 
one^  and  to  acknowledge  it  to  be  his  hand  to  the  re- 
maining two  ; — and  why  should  not  his  acknowledgment 
to  the  three  be  equally  good  ?  The  Chancellor  also 
observed  that  those  cases  supported  the  one  before  him 
from  their  direct  similitude,  and  not  from  any  conse- 
quential reasoning  ;  for  he  apprehended  that  the  deter- 
mination in  all  those  cases  was  grounded  on  this^  that  a 
declaration  by  the  testator  was  good ;  for  if  he  signed 
three  times^  there  were  three  executions^  and  none 
coaM  be  good  within  the  statute.  (9) 

The  late  case  of  Addy  v.  Grix  (q)  shews  it  to  be  the 
present  sense  of  the  courts^  that  this  point  is  settled. 
The  bill  was  filed  to  carry  into  execution  a  devise  of 
real  estate  in  trust  to  be  sold.  One  of  the  witnesses  by 
his  depositions  stated^  that  he  did  not  see  the  testator 
execute^  but  that  the  testator  took  the  will  in  his  hand^ 
and  said  the  will^  and  also  his  tiame^  were  of  his  hand- 
writing. The  Master  of  the  RoHs^  without  difficulty, 
admitted  the  suftcieney  of  the  attestation. 

(g)  8  Yes.  Jim.  fi04* 


(9)  The  reporter  has  added  a  note,  wherein  he  questions  the  pro- 
prietj  of  this  dictum  of  Lord  Hardwicke,  which  had  first  fallen  from 
the  L«rd  Chief  Justice ;  observing  that  it  was  hard  to  saj  thiit  such 
declaration  or  acknowledgment  would  he  sufficient  in  any  case  where 
actual  iigning  would  not  do.  But  it  is  to  be  observed,  that  the  ac- 
knowledgment or  declaration  is  not  supposed  to  stand  in  the  place  of, 
or  be  equivalent  to  a  distinct  act  of  signing,  but  to  give  effect  to  the 
attestation  of  the  act  of  signing  already  done.  See  the  case  of  West- 
beech  v..  Kennedy,  1  Vesey  and  Beames,  9d2* 


^  ." 
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SECT.  II. 

Formality  of  Publication. 

THE  acknowledgment  of  the  signing  to  the  three  sub- 
scribing  witnesses  seems^  according  to  the  principles 
on  which  many  cases  have  been  decided^  to  comprise 
the  efficacy  of  what  the  law  means  to  express  by  the 
publication  of  the  will;  the  manner  of  effectuating 
which^  was  often  a  judicial  question  before  the  statute 
of  Frauds.  The  term  itself^  publication,  seems  neyer 
to  have  borne  any  very  precise  or  appropriate  meanings 
or  to  have  indicated  any  certain  and  fixed  form.  After 
the  statute  of  Wills  had  established  the  direct  testa- 
mentary power^  accompanied  with  the  obligation  of 
declaring  the  will  by  writing,  these  parliamentary  wills 
were  thought  to  require  a  very  slight  degree  of  formal 
publication  superadded  to  the  solemnity  and  durability 
of  writing ;  and  the  cases  shew,  that^, before  the  statute 
of  Frauds^  very  little,  if  any,  verbal  formality  was  thought 
necessary  to  accompany  the  written  declaration. 

Thus,  a  very  few  years  before  the  statute  of  Charles 
was'  enacted^  it  was  resolved^  in  the  King's  Bench^  by 
the  whole  court,  on  a  trial  at  bar  in  an  issue  out  of 
Chancery,  Ist,  that  if  a  man  draws  up  his  own  will^ 
and  sends  it  to  counsel  to  be  advised  of  the  legality  of 
it,  this  is  no  will,  unless  it  had  a  publication  after  he 
received  it  back  from  his  counsel :  but,  Sd,  thatif^  after 
the  will  came  from  the  counsel  with  alterations  made  by 
him,  the  party  put  his  seal  to  it^  or  subscribed  his  name^ 
or  wrote  upon  it^  '  this  is  my  will,'  though  there  were 
no  witnesses  to  it;  yet  this  was  a  good  publication, 
because  by  any  of  those  expressions,  the  testator  de* 
clared  his  intent  that  it  should  be  his  will.(r)     In  Peate 

(r)  Bartlett  o.  Ransden^  et  al.  Trio.  15  Car.  3.  B.  R.  Vin.  Abr. 
tit.  Dev.  (N.  2.)  pi.  16. 
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V.  Ougley,  (s)  Sir  John  HoIIis  mentioned  a  case  deter-* 
mined  by  Lord  Shaftesbury^  before  the  29  Car.  2.  in 
which^  though  the  testator  wrote  his  will  with  his  own 
hand,  and  also  these  words  '  signed,  sealed,  and  pub* 
lished  in  the  presence  of/  and  no  witnesses  had  sub- 
scribed it^  it  was  held  a  sufficient  publication.  And  in 
the  principal  case^  because  these  words,  signed,  sealed, 
and  published  in  the  presence  of,  were  written  at  the  top 
of  the  will  for  want  of  room  below,  in  the  testator's  own 
hand,  and  then  the  names  of  the  three  witnesses  were 
subscribed,  though  one  witness  (the  other  two  witnesses 
being  dead)  deposed,  that  himself  and  the  other  two 
witnesses  were  called  up  in  the  night,  and  sent  for  to 
the  testator's  bedchamber,  who  produced  a  paper  folded 
up,  and  desired  him  and  others  to  set  their  hands  as 
witnesses  to  it,  which  they  all  three  did  in  his  presence, 
but  without  seeing  any  of  the  writing,  or  being  told  by 
the  testator  it  was  his  wHl,  or  what  it  toas,  but  that  he 
believed  it  to  be  the  same  paper,  because  his  name  was 
there,  and  the  names  of  the  other  witnesses,  and  he  never 
Tiritnessed  any  other  paper  for  the  testator :  this  was 
held  to  be  a  sufficient  publication  of  the  will,  after  the 
statute  of  29  Car.  2.  In  Ross  v.  Ewer  (<)  Lord  Hard- 
wicke  mentioned  a  case  of  Mr.  Windham  in  the  Court 
of  King's  Bench,  which  was  a  trial  at  bar,  upon  the  will 
of  his  unde,  wherein  the  only  question  was  whether  the 
tesUiior  published  it.  There  was  no  doubt  of  his  having 
executed  it  in  the  presence  of  three  witnesses,  or  of 
their  having  attested  it  in  his  presence  ;  which  shewed, 
his  Lordship  said,  that  publication  is,  in  the  eye  of  the 
law,  an  essential  part  of  the  execution  of  a  will,  and  not 
a  mere  matter  of  form. 

The  point  therefore  seems  subject  to  some  doubt, 
whether  publication  is  to  be  considered  as  a  mere  vag^e 
terra,  expressing  generally  the  act  of  authenticating  and 
announcing  the  veritable  will  of  a  testator,  but  depend- 
ing as  to  the  mode  by  which  it  is  to  be  effectuated  on 

(s)  Via.  Abr,  (it.  Dev.  (N.  7.)  pL  12*  (0  Atk.  16U 
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the  particular  ceremonies  and  solemnities  prescribed  by 
the  Legislature^  or  as  implying  a  specific  obligation  upon 
the  testator  h^ond  the  execution  and  attestation  of  the 
will  according  to  the  statute  of  Frauds.  If  any  positive 
declaration  by  the  testator  that  it  is  his  will  be  neces- 
sary to  constitute  a  sufficient  publication  since  the 
statute^  it  does  not  seem  that  the  mere  acknowledg- 
ment of  the  signing  can  operate  as  an  equivalent ;  for 
the  acknowledgment  of  the  signing^  unless  the  testitfor 
at  the  same  time  acknowledge  his  wiU^  cannot  be  more 
extensive  in  effect  than  the  act  of  signing  in  the  pre- 
sence of  the  witnesses.  Upon  the  whole,  however,  we 
are  to  consider  that,  great  as  is  the  weight  of  Lord 
Hardwicke's  opinion,  it  was  delivered  on  this  point  in 
Ross  V.  Ewer,  gratuitously  and  extrajudiciaHy  ;  whereas 
the  cases  of  Peate  v.-  Ougley,  Trimmer  v.  Jackson> 
Stonehouse  v.  Evelyn,  and  others,  which  have  been 
cited  for  the  contrary  doctrine,  are  direct  autboritiea. 


SEcix.  III. 
fViUs  inteniipted  and  resumed, 

itbe^"rowedcd  ^^  ^  established  by  the  agreement  of  all  the  cases,  that 
ID  at  diferent    a  tcstator  mav  make  his  will  at  different  times,  if  the 

timetftLnd often.        .  '  .  •  ,  ,  .  ■       i* 

suspended  aod  subscqucut  wntmg  takes  up  and  continues  the  former ; 
^edTniy  one  cmd  it  matters  not  by  how  long  intervals  these  acts  are 
execution.       separated  ;   they  will  compose  one  entire  instrument,  if 

the  first  purpose  appears  to  have  proceeded  to  its  ac- 
complishment, though  with  many  pauses  and  resump- 
tions. Thus,  (u)  where  an  illiterate  person  made  and 
signed  his  will,  in  which  there  was  a  devise  of  lands^ 
.  and  at  a  subsequent  period  added  more  to  it  on  the  same 
sheet  of  paper,  and  declared  that  he  did  not  thereby 

(ii)  Carleton  v.  Griffin,  1  Borr.  549.    Carth.  37«  arguendo  j  and^ 
as  it  seems,  agreed  to  by  Dolben,  3. 
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mean  to  disannul  any  part  of  his  former  devise  and  dis* 
position^  and  signed  it^  and  then  took  the  sheet  of  paper 
in  his  hand^  and  declared  it  to  be  his  last  will  and  testa* 
ment  in  the  presence  of  three  witnesses^  and  desired  the 
witnesses  to  attest  it,  which  they  did  in  his  presence  : 
this  was  held  to  be  one  entire  will,  though  made  at  dif- 
ferent times,  and  to  be  attested  agreeably  to  the  statute 
of  Frauds ;  or,  in  other  words,  the  additional  writing 
was  held  to  be  part  of  one  entire  wHl^  and  not  a  codicil, 
and  the  execution  and  attestation  to  be  an  original  pub^ 
lication,  and  not  a  re-publication. 

But  where  the  will  was  written  on  different  pieces  of  ^^  *^®  ««^"" 
paper,  it  was  holden  that  the  witnesses  ought  to  see  wnttcaoatfi/- 
all  the  pieces  of  paper,  or  the  will  was  not  properly  at-  "pl^/^^^ 
tested.     Thus,  in  ejectment,  (x)  where  the  special  ver- 
dict set  forth,  that  J.  D.  made  his  will  in   1670,  with 
two  witnesses  who  subscribed  their  names  in  his  pre- 
sence ;  and  in  1679,  madp  a  codicil,  and  thereby  con- 
firmed his  will  in  what  was  not  altered,  and  inserted 
«ome  new  bequests,  and  there  were  two  witnesses  to  it, 
one  of  whom  had  witnessed  the  will,  and  the  other  was 
a  new  one ;    the  only  point  was  whether  these  made    • 
together  three  witnesses  to  the  will,  to  satisfy  the  statute 
of  Frauds :  but  the  court  decided  against  the  devise, 
because  the  third  witness  was  not  a  witness  to  the  first 
will.     There  was  no  entire  instrument  attested  by  three 
witnesses.  (1)     And  if  the  additional  writing  were  not 

(jc)  2  Mod.  263. 


(1)  The  reader  should  compare  this  case  of  Lea  o.  Libb  vriih. 
Bond  V.  Seawell^  3  Burn  1773.  Biackst.  407.  422.  464.  in  which 
latter  case  it  -was  proved,  that  C.  made  his  will,  consisting  of  two 
sheets  of  paper,  aU  of  his  own  luindwriting,  and  signed  his  name  at 
the  bottom  of  each  page ;  and  that  he  also  made  a  codicil  of  'his  own 
hmdwriting  upon  one  siAgle  sheet,  and  then  called  in  H.  and  shewed 
him  both  the  sheets  of  his  will,  and  his  signature  to  every  page  thereof, 
and  told  him  that  4hai  was  his  will,  and  then  he  shewed  H.  the  codi- 
cil, and  <lesired  him  to  attest  both  the  will  and  codicil :  which  he  did 
in'the  presence  of  4he  testator,  and  then  went  out  of  the  room.  V.  and 
L.  came  in  immediately  «fterw«nl«,  -axid  the  testator  shewed  them  the 
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a  resumption  and  continuation  of  the  former^  but  a  dis- 
tinct act  and  disposition  by  way  of  codicil^  it  might 
operate  as  a  republication  of  the  will  as  to  lands^  if  both 
the  will  and  codicil  were  attested,  respectively,  accord- 


codicil,  and  the  last  sheet  of  his  willy  and  sealed  both  before  them. 
b,  then  took  each  of  them  up  severally,  as  his  act  and  deed  for  the 
purposes  therein  mentioned.  Then  the  witnesses  attested  the  same  in 
the  testator's  presence,  but  never  saw  the  first  sheet  of  the  wiU;  nor 
was  thai  sheet  produced  to  them;  nor  was  the  same  or  any  other 
paper  upon  the  table  ;  both  the  sheets  of  the  will  were  found  with  the 
codicil  in  the  testator's  bureau,  after  his  death ;  all  wrapped  up  in  one 
piece  of  paper ;  but  the  two  sheets  of  the  will  were  not  pinned  toge- 
ther :  and  the  question  upon  these  facts  was  whether  this  will  was 
duly  executed  according  to  the  statute  of  Frauds  ? 

After  three  several  arguments  before  the  Court  of  King's  Bench,  and 
one  argument  before  all  the  judges  in  the  Exchequer  Chamber,  Lord 
Mansfield  delivered  the  judgment.  His  Lordship  said,  that  the  ques- 
tion made  at  the  trial,  and  submitted  bj  the  case,  as  it  stood,  turned 
upon  the  solemnity  of  the  execution ;  and  they  were  of  opinion,  that 
the  due  execution  of  this  will  could  not  be  come  at,  in  the  method 
wherein  the  matter  was  then  put ;  that  if  this  were  considered  as  a  spe- 
cial verdict,  they  thought  it  was  defectively  found  as  to  the  point  of  the 
legal  execution  oj  the  will.  But  that  every  presumption  ought  to  be 
made  by  a  jury  in  favour  of  such  a' will,  when  there  was  no  doubt  of 
the  testator's  intention,  and  that  they  all  thought  the  circumstances 
sufficient  to  presume^  that  the  first  sheet  was  in  the  room^  and  that 
the  jury  ought  to  have  been  so  directed :  bat  npon  a  special  verdict 
nothing  could  be  presumed ;  therefore,  they  were  all  of  opinion,  that  it 
ought  to  be  tried  over  again ;  and  if  the  jury  should  be  of  opinion,  thai 
ii  was  then  in  the  room,  they  ought  to  find  for  the  will  generally,  and 
they  ought  to  presume  from  the  circumstances  proved  that  it  was  then 
in  the  room. 

The  case  of  Lea  v.  Libb  was  also  on  a  special  verdict,  and  therefore 
no  facts  could  be  presumed :  but  it  does  not  seem  that  the  case  dTorded 
the  same  ground  of  presumption,  as  that  of  Bond  v.  Seawell,  in  which 
last  case  there  were  three  witnesses,  if  any,  to  the  whole  will ;  for  the 
question  was  not  as  to  the  complement  of  witnesses,  but  whether  th» 
whole  will,  (the  first  sheet  not  having  been  seen  by  them,)  was  covered 
by  the  attestation ;  whereas,  in  Lea  v*  Libb,  it  was  necessary  to  make 
the  will  and  codicil  one  instrument,  before  the  attestation  could  be 
held  sufficient,  for  to  neither,  and  to  no  part  of  either,  were  there  three 
witnesses ;  and  if  they  were  distinci  instruments,  it  seems,  according 
to  the  anthorities,  that  each  ought  to  have  been  attested  by  three  wit* 
uesses,  to  have  been  valid  within  the  statute. 
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ing*  to  the  statute :  but  if  the  will  were  not  so  executed 
and  attested^  the  codicil  would  not  help  the  defect^ 
although  it  had  the  requisites  of  the  statute;  for  whiat 
was  bad  in  its  creation^  could  not  be  made  good  by  any 
thing  ex  post  facto  ;  and  the  operation  of  a  codicil,  where 
it  is  a  republication,  is  only  to  set  up  the  will  in  its  ori- 
ginal state  and  efficacy,  making  it .  as  far  as  it  was 
efficient  in  itself  by  the  solemnities  of  its  execution  and 
legal  compass  of  expression,  reach  to  the  date  of  the 
codicil^  and  embrace  intermediate  acquisitions. 

Thus  a  testator  (y)  devised  his  lands  to  trustees  and 
their  heirs^  in  trust  for  maintaining  and  providing  for 
the  poor  scholars  of  a  college  in  Cambridge^  and  for 
other  charities^  and  the  will  was  written  with  his  own 
faand^  but  had  no  witnesses  ;  and  afterwards  he  made 
a  codicil^  which  was  duly  executed  and  subscribed  by 
four  witnesses^  wherein  he  recited  and  took  notice  of 
the  win.  And  one  of  the  questions  in  the  case  was 
whether  the  codicil  was  a  good  publication  of  the  will 
within  the  statute  of  Frauds  ?  It  was  contended  on 
behalf  of  the  devisees^  that  the  codicil  taking  notice  of 
the  wiJi>  and  being  duly  executed^  made  the  will  valid 
in  the  same  manner  as  if  it  had  been  aifixed  to  the  will 
at  the  execution  thereof;  for  the  law  would  construe  it 
as  a  part  of  the  will^  and  its  being  laid  in  a  different 
place  signified  nothing.  But  it  was  held^  that  the  will 
was  void ;  for  though  there  were  three  subscribing 
witnesses  to  the  codicil,  yet  that  would  not  support 
the  will. 

This  difference  between  the  relation  which  a  codicil  ofthediifer- 
bears  to  a  will,  once  completed  according  to  the  then  rwriUng^in" 
existing  intention,  and  that  which  subsists  between  the  ^"[^  fo^erSy 
interrupted  stages  of  one  entire  testamentary  act,  is  not  begun,  and  • 
difficult  to  understand  as  a  proposition,  though  very 
difficult  to  explain  by  example  or  apply   in  practice. 
Upon  this  distinction^  however,  will,  it  seems,  depend 

O)  Attoraej-General  v.  BarneS;  2  Vera.  597.  Prec.  inCh.  270. 


sencc. 
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the  queelion^  whether  or  not  the  first  act  of  testa- 
mentary disposition  will  require  to  be  executed  and 
attested  according  to  the  statute. 

But  whether  the  subsequent  writing  be  considered  as 
a  republication  by  way  of  codicil^  or  as  the  conclusion 
of  something  already  begun^  as  in  the  case  just  men- 
tioned of  Carleton  v.  Griffin^  it  appears  quite  clear^ 
that  such  subsequent  writing,  to  be  effectual  to  pass 
land,  must  be  executed  and  attested  as  the  statute 
directs,  in  the.  case  of  devises  of  landd. 
S5S  of  ihelfft-  ^*  ^*^  early  decided  that  a  will  of  lands  was  good 
nesses  need      'where  the  three  witnesses  subscribed  their  names  at 

not  take  notice 

that  they  at-     several  timcs,    without  being  present  at  once  toge- 
testator's  pre-    tfaer.  (z)      And  though  the  witnesses  must  subscribe 

tbe  will  in  the  presence  of  the  testator,  it  is  not  ne- 
cessary that  in  such  subscdption  notice  should  be  taken 
of  the  fact  of  its  havifig  been  done  in  the  presence  of 
the  testator,  for  this  is  not  in  terms  required  by  the 
statute ;  axid  whether  it  be  so  expressed  or  not^  it  must 
be  proved  to  have  been  so  done,  to  the  jury. 

The  question  on  a  case  reserved  (a)  on  the  trial  of  an 
ejiectment  brought  by  the  heir,  for  the  opinion  of  the 
Court  was,  whether  it  should  be  left  to  a  jury  to  deter- 
mine whether  the  witnesses  to  a  will  (being  all  dead)  did 
or  did  not  set  their  names  in  the  presence  of  the  testator, 
and  this  merely  upon  circumstances,  without  any  posi- 
tive proof ;  and  the  Court  thought  that  it  was  a  matter 
fit  to  be  left  to  a  jury :  for  tliey  said,  the  witnesses^  by 
the  statute  of  Frauds^  ought  to  set  their  names  in  the 
presence  of  the  testator^  but  it  is  not  required  by  the 
statute,  that  this  should  be  taken  notice  of  in  the  sub- 
scription to  the  will ;  and  whether  inserted  or  not,  it 
must  be  proved  ;  and  if  inserted,  it  does  not  conclude, 
but  may  be  proved  contra,  and  the  verdict  may  find 
contra.  Then  if  not  conclusive  when  inserted,  the 
omission  would  not  conclude  on  the  negative  side ;  and 

(2)  Freem.  486.  Anon.     2  Cha.  Ca.  109.  Anon, 
(o)  Hands  r.  James,  Com.  Rep.  531 ,  et  teq. 
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therefore^  it  must  be  proved  by  the  best  proof  the 
nature  of  the  thing  is  capable  of.  And  they  further 
said^  that  in  case  the  witnesses  were  all  dead^  there 
could  not  be  any  express  proofs  since  at  the  execution 
of  wills  oftentimes  none  are  present  but  the  devisor 
and  witnesses.  The  proof  must^  therefore^  as  in  other 
cases^  be  circumstantial ;  and  there  were  sufficient  cir- 
cumstances in  the  case^  Ist^  three  witnesses  had  set 
their  names,  and  it  must  be  intended  they  did  it  re* 
gularly  ;  2dly,  one  witness  was  an  attorney  of  good 
character,  and  might  be  presumed  to  understand  what 
ought  to  be  done.  And  the  question  being  on  a  matter 
t)f  fact^  it  ought  to  be  left  to  the  j  ury,  like  the  question 
whether  livery  was  given  on  a  feoffment  where  no  Hvery 
was  indorsed ;  and  whether  a  deed  was  executed,  where 
the  counterpart  only  was  produced. 

To  the  «ame  effect  was  the  case  of  Croft  i;.  Paiiiet,(6) 
where  the  words  of  tbeaittestatien  were  ^^  signed/sealed, 
published,  and  declared^  as  and  for  his  last  wili,  in  die 
presence  of  us.  A.,  B.,  and  C."  And  it  being  objeded 
that  tiie  hands  of  the  witnesses  could  only  stand  as  to 
the  facts  they  had  subscribed  to,  and  signing  in  the 
prcaeace  of  the  testator  was  not  one ;  the  Court,  on 
the  authority  of  the  case  of  Hands  v.  James  above  cited, 
said  it  was  evidence  to  be  left  to  a  jury,  with  all  the 
circumstances  ;  and  a  verdict  was  given  for  the  will. 

The  same  point  was  decided  in  the  same  way  a  few 
years  before  by  Lord  Chief  Justice  Willes,  and  the  rest 
of  the  Court  of  Common  Pleas,  in  the  case  of  Brice  v» 
Smith,  (3)  where  also  the  witnesses  were  aJl  dead. 

(b)  a  Str.  1 109. 


(3)  Wmes'g&ep.  1.  Com.  Rep.  fiSO.  S.  C.  But  the  report  in 
Comyns  seems  to  be  a  little  inaccurate  in  saying  that  nothing  bat  the 
names  of  the  witnesses  were  subscribed ;  the  attestation  being  ex- 
pressed in  the  same  words  as  in  the  above-mentioned  case  of  Croft  o. 
Panlet,  ^^  signed,  sealed,  published,  and  declared  by  the  said  testator, 
to  be  his  last  will  and  testament,  in  the  presence  of  us,"  &c.  See  the 
note  of  the  Editor,  Willes,  4  {b). 
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SECTION  IV. 
\  Qualification  of  Witnesses. 

IN  Hudson's  case  (reported  in  Skinner^  79J  it  wa« 
proved  that  the  witnesses  had  been  dealt  with ;  upon 
which  it  was  urged  by  the  counsel^  that  if  the  witnesses 
were  not  to  be  believed^  then  there  would  not  be  three 
witnesses  to  the  wiH^  and  so  no  will  within  the  statute ; 
to  which  Chief  Justice  Pemberton  answered^  that  if 
there  were  three  witnesses  to  a  will^  whereof  one  was 
a  thief  or  person  not  credible,  yet  the  words  of  the 
statute  being  satisfied,  and  there  being  collateral  proof 
to  fortify  the  will,  he  would  direct  the  jury  to  find  it  a 
good  will.  By  which  it  should  seem  that  we  ought  to 
understand  his  Lordship  to  mean,  that  if  there  was 
nothing  at  the  time  of  the  attestation  to  impeach  the 
competency  of  the  witnesses,  they  must  be  regarded  as 
credible  witnesses  at  that  time,  within  the  proper  inter- 
pretation of  the  word  credible^  as  used  by  the  statute. 
But  if  a  witness  be  convicted  of  felony,  and  so  rendered 
infamous,  at  the  time  of  his  subscribing  the  will,  it 
seems  not  to  have  been  doubted  but  that  the  will  was 
invalid  for  defect  of  a  sufficient  attestation. 
Wbat  offences       Crimes  which  stififmatize  a  man  with  infamy  when 

convicted  thereof,  such  as  treason,   felony,   conspiracy 
at  the  suit  of  the  Crown,  perjury,  forgery,  barratry, 
attaint  of  false  verdict,  and  which  disqualify  him  for 
giving  evidence  upon  a  trial  in  a  court  of  justice,  dis- 
qualify him  also  for  becoming  a  subscribing  witness  to 
of  th^i^^  a  will,  (c)     It  seems,  indeed,  to  have  been  formerly  a 
^^hiJlL^  notion  that  every  offence  for  which  a  man  had  been 
whkh  iaqoar   causcd  or  cvcu  Sentenced  to  be  set  in  the  pillory,  on 

account  of  the  infamy  of  the  punishment,  rendered 

(c)  Com.  Dig.  tit.  Temoigne,  A.  2. 
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him  incapable  of  giving  testimony  ;(d)  but  more  mo- 
*dern  cases  have  established^  that  the  infamy  of  the 
crime  and  not  the  infamy  of  the  punishment,  is  the 
ground  of  disqualification ;  and  according  to  the  pre* 
sent  doctrine^  persons  who  have  buffered  an  infamous 
punishment^  unless  the  offence  for  which  it  was  inflicted 
on  them  was  of  the  species  of  crimen  falsi,  or  other 
crime  of  an  infamous  nature^  are  not  disabled  from  giv- 
ing their  testimony  in  a  court  of  justice,  however  much 
their  credit  with  the  jury  may  be  affected  by  such  a 
fact.  Before  the  statute  of  31  Geo.  3.  (e)  persons  con- 
victed of  petit  larceny  were  judged  not  to  be  credible 
'  witnesses  to  attest  a  will  under  the  statute  of  Frauds. 
And  in  the  case  wherein  this  was  held^  the  rule  was 
also  laid  down  in  strong  and  clear  terms^  that  it  is  the 
crime  and  not  the  punishment  which  makes  a  man 
infamous^  and  vitiates  his  testimony.  (/) 

If  a  man  be  sentenced  to  the  pillory  for  a  treasonable 
libels  or  slanderous  words  on  government^  he  is  not 
rendered  incapable  of  becoming  a  witness  in  courts 
and  is  therefore  a  credible  witness  to  a  will :  but  if  he 
be  convicted  of  barratry^  (g)  which  is  an  infamous 
offeneet  though  he  be  sentenced  only  to  \i^  fined,  he  is 
rendered  incompetent  as  a  witness  in  courts  and  unqua- 
lified^ it  is  conceived^  as  a  credible  witness^  to  attest 
under  the  statute,  (h)  Ideots  and  madmen^  and  children 
under  the  age  of  common  knowledge^  who  are  inca- 
pable of  discerning  or  estimating  truths  are  clearly  in  a 
•state  of  legal  incompetency  to  prove  a  fact^  and  there- 
fore can  never  be  regarded  as  capable  of  attesting  a 
will^  so  as  to  answer  what  the  statute  intends  by  such 

(d)  Co.  Lit  0  b. 

(e)  Bj  8tat  31  Geo.  3.  c.  35.  it  is  enacted,  that  no  person  shall  be 
an  incompetent  witness  bj  reason  of  a  conviction  of  petit  larcen j. 

(/)  Pendock  v.  Mackinder,  WiUes,  005.   2  Wils.  183.    And  see 
Re&  V.  Ford,  3  Salk.  0go.     5  Mod.  15. 

(g)  The  offence  of  stirring  np  suits  and  quarrels  among  his  Majes- 
-  tj's  subjects. 

(A)  Charter  v.  Hawkins,  3  Ley.  430.    Rex  v.  Ford^  2  Salk.  690. 
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attestation.  And  generally^  k  may  safely  be  concluded, 
that  whatever  incapacitates  a  man  as  a  witness  at  com- 
mon law  b  aa  objection  to  the  sufficiency  of  his  attesta-* 
tton  as  a  crecEble  witness  within  the  meaning  of  the 
The  word  *  ere-  gt^tute ;  fof  '  crediftfe/  in  the  place  in  which  it  stands  in 

dible*  as  It  IS  '  '  ^      ^  ^ 

used  by  the  sto-  fhis  Statute,  canuot  well  be  received  in  any  other  sense 
understood  in    than  'competent;'  the  word  *  credible*  in  its  popular 

the  sense  of  •     •         •  •  *         ^  xxx^  ajj 

competent.       sense  being*  incapable  of  any  constant  test  or  standard, 

according  to  which  a  testator  could  make  his  choice  of 
witnesses  with  any  confidence  in  the  validity  of  their 
attestajtion. 

Upon  the  same  principle,  if  the  competency^  after 
being  lost^  has  been  restored  before  the  attestation,  the 
credit  required  by  the  statute  has  also  been  re-esta- 
blished, and  the  attestation  will  be  good.  Thus,  the 
King's  pardon,  after  a  conviction  of  perjury,  or  other 
offence  at  common  law,  qualifies  the  party  to  attest  a 
will,  though,  as  it  should  seem,  it  would  be  otherwise  in 
the  case  of  a  conviction  of  perjury,  on  the  statute  of 
3  Eliz.  c  9.  (1)  And  such  restoration  to  competency 
would  come  too  kte,  between  the  time  of  attestation 
and  exftmination  in  court.  (2) 


Of  the  qualifi-  (j)  jf  ^  nj^n  be  conYicted  of  perjury  upon  the  statute,  he  camot 
Attesting  wit-  be  restored  to  credit  bj  the  King's  pardon ;  for  bj  the  statute  it  ia 
nesses  in  the      ^^  of  the  judgment  that  the  convict  be  infamous,  and  lose  the  credit 

of  his  testlroonj :  nothing  therefore  but  a  reTersal  of  the  judgment 
or  a  statute  pardon  will,  in  that  case,  suffice  to  restore  the  oompe- 
tencj.  Rex  o.  Crosby,  2  Salk.  689,  and  Rex  v.  Ford,  ib.  690. 
3Salk.  155. 

(2)  By  the  laws  of  the  empire  those  persons  only  were  capable  of 
attesting  a  will  who  were  themselves  legally  capable  of  making  a  will. 
No  persons  under  puberty,  or  insane,  or  mute,  or  deaf,  or  prodigal 
interdicted  the  use  of  his  own  property,  nor  such  as  the  law  had  judged 
reprobate  or  infamoua,  or  had  rendered  intestable,  could  be  admitted 
as  witnesses  to  a  will.  I.  %  10.  6.  D.  28.  1.  Sa  Neither  could 
women  be  witnesses  to  regulav  or  perfect  witts :  the  law  admitting 
them  in  all  matters,  whether  civil  or  criminal^  when  the  nature  of  die 
case  waa  such  that  other  evidence  could  not  be  obtained ;  but  not 
when  there  was  a  choice  of  testimony,  as  in  making  wills,  and  w^SM- 
filing  other  piubltc  act#.    Thoir  tsftimony  was  admittod  'vk  pfoof  of 
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By  the  law  of  Rome  no  hoires  scriptus  or  appointed 
heir  could  be  admitted  a  witness  to  the  testament  by 
which  he  was  so  appointed ;  nor  conld  the  testimony  of 
any  one  who  was  in  subjection  to  such  heir^  or  of  bis 
father^  to  whom  he  himself  was  in  sabjection^  or  of  his 
brothers^  if  they  were  under  the  power  of  the  samer 
father^  be  admitted :  but  the  testimony  of  legataries^ 
and  of  those  who  were  alKed  to  them^  or  in  subjecttton 
to  them^  was  admissible  ;  (t)  which  was  a  doctrine  not 
perfectly  agreeable  to  the  general  rule  of  the  civil  law, 

(i)  I.  2,  10.  10.  !!• 


a  fact,  but  not  to  give  validity  to  a  solemn  instrament.  See  this  par- 
ticularitj  of  the  civil  law  explained,  and  the  whole  of  thid  title  of  the 
Institutes  ^  qui  testes  esse  possunC  well  commented  upon  b j  Y innius^ 
edit.  Hein.  297. 

The  witnesses  bj  the  civil  law  must  be  credible,  and  idoneous,  at 
the  time  of  the  will's  being  made ;  and  according  to  the  humanity  of 
that  system,  as  well  as  of  our  own,  every  one  was  presumed  to  be  fit  as 
a  witness,  unless  the  contrary  were  made  to  appear.  D.  22.  5.  %•  It 
is  to  be  observed  too,  that  all  the  witnesses  ought  to  be  fit,  or  idone* 
ma,  for  the  whole  will  was  rendered  null  and  void  by  the  insufficiency 
of  an^  one  of  the  witnesses,  (C.  6.  W»  12«)  unless  a  codiciUary  clause 
were  added,  that  if  it  were  not  valid  as  a  will,  it  should  be  valid  as  a 
codicil. 

If  a  mtdman  attested  in  a  lucid  interval,  hit  attestation  was  good ; 
and  so  was  that  of  a  prodigal,  if,  before  attesting,  he  had  reiunrned 
ad  bonos  mores.  The  integrity  and  freedom  of  the  witnessei  were 
great  points  in  the  Imperial  law,  insomuch  that  no  person  covid  be  a 
witness  to  a  testament,  who  was  under  the  -pcmet  ai  the  testator ;  and 
though  any  number  of  persons  might  be  admitted  witnessea  out  of  the 
same  family  to  a  will  in  which  the  family  was  not  Interested,  y^t  if  a 
eon  of  a  family  gave  away  his  military  estate  or  peouUum^  after  leaving 
the  army,  neither  the  father,  nor  any  one  under  the  power  of  the 
father,  could  be  a  witness  to  the  testament.  In  excuse  fbr  which 
rales  of  exchision  the  extent  of  the  paternal  authority  aiAong  the  Ro^ 
mans  should  be  remembered  ;  and,  indeed,  so  adjusted  to  one  another 
do  the  several  parts  o(  the  system  of  the  Roman  jurisprudence  appear 
to  be,  that  the  student  will  have  considered  them  with  little  adtan- 
tage  in  a  view  to  the  illustration  of  such  of  our  own  laws  us  have  been 
copied  from  them  or  are  in  affinity  with  them,  unless  he  has  ibund 
time  and  possessed  onrievity  to  make  that  great  work  of  human  poliey 
a  disthict  and  specific  braach  of  his  studies. 
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that  no  one  should  be  permitted  to  give  testimony  in 
his  own  cause.  (Jc)    Nor  is  the  consistency  of  that  rule 
saved  by  the  reason  given  for  the  admission  of  such 
testimony^  viz.  that  legataries  were  particular  and  not 
universal  successors^  and  that  a  testament  might  be 
valid  without  them ;  whereas  the  appointment  of  an 
heir  was  of  the  essence  and  constitution  of  a  perfect 
testament^  (3)  and  formed  the  principal  feature  of  dis- 
tinction between  that  and  a  codicil^  (4)  or  a  donatio 
causa  mortis, 
SlL*SSia '       In  the  spiritual  courts  of  this  kingdom,  to  which  the 
uw  OTurtT'*     ®^^®  cognizance  of  the  validity  of  wills  belongs,  where 
where  the  wit-  they  relate  to  personal  estate,    the  rule  always  was, 
gatee  or  deri-   that  uo  legatee  could  give  his  testimony  inforo  contra- 
*^'  dictorioy  in  support  of  the  validity  of  the  will,  till  he 

bad  released  his  legacy  or  received  the  value  thereof ; 

(At)  Cod.  4.  20.  10. 

(3)  The  iDOst  exact  definition  of  a  Roman  testament  has  bees 
thought  to  be  this — the  appointment  of  an  executor  or  testamentary 
heir  J  made  according  to  the  JbrmaUHes  prescribed  by  law.  Domat. 
Lib.  i.  t.  1.  sect.  1.  and  see  D.  3&  6.  1. 

(4)  There  is  no  difference  in  our  law,  as  to  publication^  between 
codicils  and  wills ;  but  codicils  are  said  bj  Justinian,  nuliam  solemni' 
totem  ordinationis  desiderare :  which  Vinnius  comments  upon  with 
disapprobation,  as  not  being  consonant  to  the  Theodosian  Code ;  and 
complains  of  the  j^unaquarundam  distinctio  inter  iolemnitaiem  ordi» 
naiianit  et  probaiioniM.  Heineccius,  however,  maintains  the  distinc* 
tion  thus : — In  testamentis  condendis  teitibui  opus  erai  taiibus  qui' 
buieum  oibn  fiierat  teitamenti  f actio  in  comitOs  calatiiy  quia  jure 
vetustissimo  lex  eraipopuli  guffragOi  perlaia^  Jure  novo  iolemnis 
mancq^iaiio  hwreditatii.  Omnia  ergo  hie  iolemnia.  At  codicilU  erani 
epiitolm.  Quii  epistoUs  tettet  adhibet  ?  quit  in  Us  iolemnitaiem 
requirU  f  valebat  htQusmodi  epistola,  etiam  non  obiignaiUy  dum  de 
^utjide  constaret:  quia  enixa  voluntati$  preces  ad  omnem  success 
eionis  spedem  porrectm  videbantur*  Testes  ergo  adhibebantur  ah 
m,  ^t  nuncupaiioe  Jidd  commiitebani.  Postea  auiem  in  tcr^tig 
codicillit  intestatorum  testium  opu$  erat  prastentiaper  X.  1.  C  Theod. 
De  Test,  et  CodicilL  non  iolemnitatis  cauiOj  ted  ut  tesiantium  succe^ 
tianei  sine  aUqua  a^tione  serventur.  Ergo  non  solemnitaiis  causa 
adhibendij  sed  probaiianis  causa.  Nee  aUud  voluit  T%eodosius  dum 
in  omnibus  codicillis  testes  requisioit.     Fin.  Com.  Ub.  ii.  tit.  35. 
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and  in  case  of  payment^  the  executor  of  the  supposed 
will  was  called  upon  to  release  all  title  to  any  future 
claim  upon  such  legatee^  who  might  otherwise  be 
obliged  to  refund  if  the  will  were  set  aside.  (5)  The 
same  rule  prevailed  at  common  law  with  respect  to 
the  inadmissibility  of  the  testimony  of  a  devisee  or 
person  benefited  under  a  will  of  real  estate^  to  esta- 
blish its  validity ;  and  it  appears  from,  the  case  of 
Anstey  v.  Dowsing^  (I)  that  if  a  legatee^  who  was  a 
witness  to  a  will,  refused  either  to  renounce  or  to  re« 
ceive  a  sum  of  money  in  lieu  of  his  legacy^  he  could 
not  be  compelled  by  law  to  devest  himself  of  his  inte^ 
rest;  and  while  his  interest  continued^  his  testimony 
was  inadmissible. 

J.  T.,  after  the  statute  of  Frauds,  made  his  will,  by 
which  he  disposed  of  his  real  estate ;  and  gave  to  one 
J.  H.  and  his  wife  lOZ.  each  for  mourning,  with  an 
annuity  of  201.  to  E.  H.,  the  wife  of  J.  H.  The 
will  was  attested  as  the  statute  directs,  by  three  wit- 
nesses, whereof  J.  H.  was  one.  The  legacies,  and 
satisfaction  for  the  annuity,  were  tendered  and  re* 
fused  ;  and  the  question  upon  the  special  verdict  was, 

whether  or  not  the  will  was  well  attested  according 

o 

to  the  said  statute.  The  judges  of  the  King's  Bench 
were  unanimously  of  opinion,  that  a  right  to  devise 
lands  depended  upon  the  powers  given  by  the  statutes^ 
the  particulars  of  which  were,  that  a  will  of  laqds 
should  be  in  writing,  signed  and  attested  by  three  cre-^ 
dible  witnesses  in  the  presence  of  the  devisor :  that 
these  were  checks  to  prevent  men  from  being  imposed 
upon  ;  and  certainly  meant  that  the  witnesses  to  a  will 
(who  are  required  to  be  credible)  should  not  be  per-' 

(0  Vide  Harris,  Inst.  Just.  Lib.  ii.  tit  10.  s.  11. 


(5)  lathe  late  case  of  Lees  v.  Sommersgill^  17  Ves.  Jun.  508.  the 
statute  25  Geo.  2.  c.  6.,  which  has  made  such  release  uimecessarj  by 
making  void  the  legacy  given  to  the  subscribing  witness,  was  adjndged 
to  extend  to  wills  of  personal  estate,  where  tsacik  wills  wef  e  attested, 
thoogh  unnecessarily,  by  a  legatee. 

TOL.  I.  I 
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fons  entitled  to  any  benefit  under  that  will.     And  that^ 
therefore,  J.  H.  was  not  a  good  witness,  (m) 

It  seems  also,  that  the  question  was  started  in  thisr 
case,  whether  a  benefit  to  a  witness  at  the  time  of  his 
attestation  should  annul  his  testimony,    though  at  or 
after  the  testator's  death  he  should  become  disinterested 
by  a  release  of  his  legacy,  or  the  receipt  of  the  value 
thereof;  and  that  it  was  held  that  the  condition  of  the 
witness  at  the  time  of  his  attestation  must  b.e  regarded; 
and  that,  if  interested  then,  he  was  not  a  good  witness 
under  the  statute.     The  doubts  and  objections  agitated 
in  this  and  in  other  cases  (n)  occasioned  the  stat.  256.3. 
c.  6.  (o)  to  be  passed,  whereby  the  contests  concern- 
ing the  force  and  obligation  of  the  word  '  credible'  in 
respect  to  the  attestation  of  persons  benefited  under  the 
will  were  finally  composed. 
oftheoppott-       The  inquisitive  student,  however,  will  still  recur  to 
ment between   the  pcrusal  of  Lord  Mauficld's  (p)  and  Lord  Camden's 
field  and  Cam-  argumcuts  (q)  OH  tlic  oppositc  sidcs  of  the  question^ 
%rl  K^d  ex\^'  concerning  the  import  and  exigency  of  the  words  ^  ere- 
2!^°r7*^^AW  dible  witnesses/  used  by  the  statute.     He  will  find  Lord 
in  the  sutuie.    Mausficld  strcnuously  of  opinion,  that  though  a  witness 

might  be  entitled  to  a  benefit  under  a  will  at  the  time 
of  the  attestation,  yet  if  he  became  disinterested  before 
his  examination,  his  testimony  was  restored,  and  the 
will  was  supi>orted  by  his  attestation.  In  his  Lordship's 
opinion,  the  word  ^credible'  could  have  no  meaning 
beyond  '  competent/  without  leading  to  great  absurdi^ 
ties ;  and  in  this  general  exposition  of  the  word.  Lord 
Camden  coincided.  But  their  difference  was  this, — 
Lord  Mansfield  would  understand  ^  competency'  to  imply 
nothing  more  than  what  was  tacitly  contained  in  the 
word  witness  by  itself,  (no  man  being  a  witness  unless 

(ot)  Str.  1254. 

(n)  Billiard  v.  Jennings,  Com.  Rep.  91.,  and  7  Bac.  Abr.  edit 
GwlUim,  M0.    Price  v.  Lloyd,  1  Ves.  503.    2  Ves.  374. 
(o)  See  this  statnte  in  the  Appendix. 
(p)  Wyndham  v.  Chetwynd,  1  Burr.  414. 
(q)  Hindoo  v.  Kersey,  4  Bum.  Eccl.  Lav,  97. 
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he  is  competent  to  give  his  testimony,)  so  that  it  ap- 
peared to  his  Lordship  that  the  competency  was  to  be 
seen  and  adjudged  of  at  the  time^  and  with  reference  to 
the  time  of  examination  in  court.     Whereas  according 
to  Lord  Camden  the  credibility^  i.  e.  competency,  must 
be  regarded  as  it  stood  at  the  time  of  the  attestation » 
By  Lord  Mansfield's  explanation  of  the  force  of  the 
word  credible,  it  became  inoperative,  and,    thus,    his 
Lordship  reduced  himself  to  the  necessity  of  support- 
ing his  argument  by  supposing  the  word  '  credible'  to 
have  slipped  in  through  the  inadvertency  of  the  framers 
of  the  statute,  which  he  denied  to  be  the  production  of 
Lord  Hale,  any  further  than,  perhaps,  as  being  com- 
piled from  some  of  his  loose  notes  unskilfully  digested. 
His  Lordship  adverted  to  the  rule  of  testimony  in  the 
ecclesiastical  courts,  and  at  the  common  law,  where  a 
release  payment  or  tender  made  the  testimony  of  a 
witness  good.     Nice  objections  of  a  remote  interest, 
which  could  not  be  paid  or  released,  though  they  hold 
in  other  cases,  were  not  enough  to  disqualify  a  witness 
in  the  case  of  a  will.     Thus  parishioners,   he  said^ 
might  prove  a  devise  to  the  poor  of  the  parish  for  ever. 
Interest  was  no  positive  disability ;  it  only  afforded  a 
presumption  of  bias,  and  on  that  ground  rendered  a 
witness  incompetent :  but  still,  it  was  only  presumption, 
and  presumptions  only  stood  till  the  contrary  was  made 
apparent ;  if  the  bias  were  removed,  the  presumption 
ceased.     That  nothing  could  be  more  reasonable  than 
to  allow  this  objection  of  interest  to  be  purged  by  mat- 
ter subsequent  to  the  attestation,  and  previous  to  the 
trial. 

Lord  Camden,  on  the  other  hand,  in 'the  case  x)f 
Hindon  v.  Kersey,  ai^ued  that  the  word  '  credible'  im- 
ported a  necessary  and  substantial  qualification  of  a 
witness  at  the  time  of  his  attestation.  And  that  if  the 
witness  was  incompetent  at  that  time,  nothing  ex  post 
facto  could  restore  the  validity  of  his  attestation ;  neither 
could  such  devisee,  or  person  taking  a  benefit  under  the 
wili^  be  received  as  a  vritness  for  other  devisees  under 

i3 
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the  same  will :  the  objection  was  irremovable;  and  the 
whole  instrument,  as  far  as  it  concerned  real  property, 

was  void. 

He  was  of  opiition,  that  the  novelty  introduced  by  the 
statute  was  the  attestation,  the  method  of  prot^tng  which 
was  left  standing  upon  the  old  common  law  principles  ; 
8s  that  one  witness  might  prove  what  all  the  three  had 
attested ;  and,  though  that  witness  must  be  a  subscriber, 
yet  that  was  owing  to  the  general  common  law  rule.that  the 
best  evidence  must  be  produced.    He  considered,  there- 
fore, that  the  statute  had  principally  in  view  the  quality 
of  the  witnesses  at  the  time  of  the  attestation.    That 
a  will  was  the  only  instrument  which  required  to  be  at- 
tested by  subscribing  witnesses  at  the  time  of  execution; 
while  leases,  marriage  agreements,  declarations,  and 
assignments  of  trusts,   were  only  required  to  be  in 
writing  and  signed.      Those  were  all  transactions  of 
healthy  and   protected  by  valuable  considerations .  and 
antecedent  treaties.     The  power  of  a  court  of  equity 
was  thought  sufficient  to  meet  every  fraud  that  could 
be  practised  in  those  cases :  but  a  will  was  often  exe- 
cuted suddenly  in  a  last  sickness,  and  sometimes  in  the 
article  of  death.    And  the  great  question  to  be.  asked  in 
such  case  was  this, — Was  the  testator  in  his  senses  when 
he  made  the  will  ?  (r)  And  consequently  the  time  of  the 
execution  was  the  critical  minute  which  required  guard 
and  protection.     An  act  so  solemn,  and  often  calling 
for  a  laborious  recollection  and  investigation,  executed 
at  such  a  time,  was  pregnant  with  suspicion.     What 
then,  his  Lordship  said,  was  the  employment  of  the  wit- 
nesses?    It  was  to  inspect  and  judge  of  the  testator's 
sanity  before  they  attested ;  and  if  he  was  not  capable, 
they  ought  to  refuse  to  attest.     In  other  cases,  the  wit- 
nesses were  passive;  here  they  were  active,  and  in 
truth  the  principal  parties  to  the  transaction.     The 

TESTATOR  WAS  INTRUSTED  TO  THEIR  CARE. 

The  design  of  the  statute  was  to  prevent  wills  from 

(r)  See  Doe  on  dem.  Walker  r.  Stephenson,  3  Esp.  N.  P.  Ca,  2a4. 
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being*  made^  which  ought  not  to  have  been  made^  and 
always  operates  sUently  by  intestacy.  It  is  true^  con- 
tinued the  Chief  Justice^  the  design  of  the. statute  was 
to  prevent  fraud;  and  though  no  suspicion  of  fraud 
appeared  in  the  case  before  him^  yet  the  statute  had  pre-, 
scribe  a  certain  method^  which  every  one  ought  to 
pursue  to  prevent  fraud,  (s)  As  to  the  minuteness  of 
the  interest^  as  there  was  no  positive  law  which  was  able 
to  define,  the* quantity  of  interest  which  should  have  no 
influence  upon  men's  minds^  it  was  better  to  leave  the 
rule  inflexible  than  to  permit  it  to  be  bent  by  the  dis- 
cretion of  the  judge. 

Both  these  cases  came  before  the  respective  judges, 
after  the  statute  25  Geo.  2.  c.  6.  had  passed ;  and  that 
of  Wyndham  v.  Chetwynd  appears  to  have  fallen  pre- 
cisely within  the  second  clause  of  that  statute^  the  sub- 
scribing witness  being  a  creditor^  and  the  will  having 
charged  the  debts  upon  the  land.  Probably,  however, 
(he  suit  had  commenced  in  Chancery  before  the  6th  of 
May,  1751 ;  and  so  came  within  the  eighth  section  of 
the  same  statute,  which  left  the  cases,  which  were  in 
litigation  before  that  time,  to  be  adjudged  and  deter- 
mined as  if  that  statute  had  never  b^en  made. 

The  case  of  Doe  dem.  Hindon  v.  Kersey,  in  which 
the  devise  being  to  trustees  to  dispose  of  the  rents  to  the 
poor  of  a  township,  the  subscribing  witnesses  were 
interested  as  possessing  property  rated  to  the  poor  in 
that  township,  was  clearly  not  within  the  statute  25 
Geo.  2.  c.  6. 

It  will  occur  to  the  attentive  reader,  however,  that,- 
although  Lord  Mansfield  was  supported  by  all  his  bro- 
thers, and  Lord  Camden  was.  over-ruled  by  those  who 
sat  with  him,  the  Legislature  shewed  their  sense  of  the 
subject  to  agree  with  the  policy  and  principles  of  Lord 
Camden's  reasoning,  by  extinguishing  the  interest  of 
the  subscribing  witness,  where  he  tok)k  an  interest  as 

O)  Vid.  in  Lea  v.  Libb^  Carth.  37.  the  words  of  ths  Court. 
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devisee  or  legatee,  at  the  moment  of  the  attestation,  (q) 
By  this  provision  of  the  last-mentioned  act  the  Legis- 
lature has  expounded  the  intention  of  the  first;  and 
still  in  their  alteration  of  the  law,  regarding  the  time 
of  the  attestation  as  the  particular  juncture  to  which 
the  qualification  related,  they  have  made  the  interest 
of  the  individual  a  sacrifice  to  the  will,  (r) 

An  executor  not  taking  any  beneficial  interest  under 
a  will,  is  a  good  witness  ;  (s)  aind  before  the  statute  a 
legatee  was  a  good  subscribing  witness  where  he  took 
the  same  legacy  by  a  former  will,  for  then  it  was  in-* 
different  to  him  which  prevailed. (<) 


SECT.  V. 


Ti7ne  and  Manner  of  making  the  Attestation. 

Jhi'4totor^"^  UPON  a  feigned  issue,  tried  in  the  Court  of  Common 
might  see  the  pieas,  the  qucstion  was,  whether  the  will  was  made 
ther  he  did  ac-  accordiug  to  the  statute  of  Frauds  ?  for  the  testator  had 

tunlly  sec  them     ,      .       ,    .■  .,  ^  .    ,  ^i 

or  not.  desired  the  witnesses  to  go  into  another  room,  seven 

yards  distant,  to  attest  it,  in  which  there  was  a  window 
broken,  through  which  the  testator  might  see  them. 
The  court  said,  the  statute  required  attesting  in  his 
presence,  to  prevent  obtruding  another  will  in  the 
place  of  the  true  one.  It  is  enough  if  the  testator 
might  see,  it  is  not  necessary  that  he  should  actually 
.  see  them  signing;  for  at  that  rate,  if  a  man  should 
turn  his  back,  or  look  off*,  it  would  vitiate  the  will. 
Here  the  signing  was  in  the  view  of  the  testator ;    he 

(q)  25  Geo.  2.  c.  6. 

(r)  Brograve  v.  Winder,  2  Ves.  Jun.  636. 
(s)  Phipps  r.  Pitcher,  6  Taunt.  220. 
(0  ]jord  Ailcsbury'f  case,  1  Burr.  427. 
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might  have  seen  it^  and  that  is  enough.  And  they  com- 
pared it  to  the  case  where  the  testator  lay  sick  in 
bed^  with  the  curtain  drawn^  (u)  while  the  witnesses 
subscribed. 

On  a  trial  at  bar^  where  the  question  was,  whether 
the  witnesses  to  a  will  had  pursued  the  directions  of 
the  statute  of  Frauds,  in  the  manner  of  subscribing  their 
names,  it  was  resolved,  that  where  the  testator  lay  in 
a  bed  in  one  room,  and  the  witnesses  went  through  a 
small  passage  into  another  room,  and  there  set  their 
names  at  a  table  in  the  middle  of  the  room,  and  opposite 
to  the  door,  and  both  that,  and  the  door  of  the  room 
where  the  testator  lay,  were  open,  so  that  he  might  see 
them  subscribe  their  names  if  he  would,  though  there 
was  no  positive  proof  that  he  did  see  them  subscribe 
their  names,  there  was  a  sufficient  subscribing  within 
the  meaning  of  the  statute ;  because  it  was  possible  that 
the  testator  might  see  them  subscribe :  and  the  court 
held,  that  if  the  witnesses  subscribed  their  names  in  the 
same  room  where  the  testator  lay,  though  the  curtains 
of  the  bed  were  drawn  close,  it  was  a  good  subscribing 
within  this  (x)  statute.  (1) 

(u)  Shires  v,  Glascock,  2  Salk.  688. 

(x)  Dayj  and  Nicholas  r.  Smith,  3  Salk.  395. 


(1)  The  notion  of  the  ci?il  lawyers  was  more  rigid  and  cautious  in 
this  respect.  The  attestation  ought  to  be  in  conspectu  testatoris  y  and 
further,  non  esi  saiis^  ut  quidam  tradiderunt^  testes  oculatos  esse^  si 
testaterem  ^si  non  videanty  forte  veloy  out  cortina  interjecta  con* 
specium  adimente,  Ucet  vocem  ejus  audiant :  sed  necesse  est  utfaciem 
ejii€  mdeanty  ne  qua  frausficU^  aUo  forte  subomatOy  qui  vocem  testo 
ioris  imitando  simulet.  Finn,  Com,  1.  lib.  %  tit,  10.  And  Vinnius 
was  of  opinion,  that'a  blind  man  (de  quo  nihil  traditum  est)  could  not 
be  a  witness  because  he  could  not  satisfy  the  law,  which  required  that 
the  testator  should  be  seen  by  the  witnesses,  and  that  they  should  be 
able  to  recognize  the  testator's  signature.  The  English  law,  however, 
is  clearly  otherwise  in  this  respect,  by  which  an  acknowledgment  of 
the  signing  is  held  sufficient,  as  appears  above ;  and  it  has  been  ad- 
judged, that  it  is  not  necessary  to  the  execution  by  a  "blind  man  that 
the  will  should  be  read  over  to  him  in  the  presence  of  th«  subscribing 
witnesses.     Longchamp  v.  Fish,  2  N.  R.  415. 
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A  Bimilar  doctrine  was  maintained  by  Lord  Thurlow 
in  the  Court  of  Chancery,  in  a  case  circumstanced  as 
follows  :  (y)  Honora  Jenkins  having  a  power^  though 
covert^  to  make  a  writing  in  the  nature  of  a  wiU^  ordered 
the  will  to  be  prepared^  and  went  to  her  attorney's 
office  to  execute  it.  Being  asthmatical^  and  the  office 
very  hot,  she  retired  to  her  carriage  to  execute  the  will, 
the  witnesses  attending  her.  After  having  seen  the  exe- 
cution, they  returned  into  the  office  to  attest  it;  and  the 
carriage  was  put  back  to  the  window  of  the  office, 
through  which,  it  was  sworn  by  a  person  in  the  car- 
riage, that  the  testatrix  might  see  what  passed.  Imme- 
diately after  the  attestation,  the  witness  took  the  will  to 
her,  which  she  folded  up  and  put  into  her  pocket.  The 
Lord  Chancellor  thought  the  will  well  executed,  and 
the  above-mentioned  case  of  Shires  and  Glascock  was 
relied  upon  as  an  authority.  Mr.  Arden  pressed  for 
an  issue :  but,  finding  the  Lord  Chancellor's  opinion 
very  decidedly  against  him,  he  declined  it. 

In  Broderick  v.  Broderick,  (z)  where  the  testator  de- 
vised lands  to  J.S.  and  his  heirs,  and  duly  subscribed 
his  will  in  the  presence  of  three  witnesses,  who  went 
down  stairs  into  another  room,  and  attested  the  will 
there,  which  was  out  of  the  presence  of  the  testator,  the 
relief  afforded  to  the  heir  against  a  release  obtained 
from  him  by  the  devisee,  under  a  false  assurance  that 
the  wiU  was  sufficiently  executed,  was  a  necessary  con- 
sequence of  the  opinion  of  the  Chancellor,  (a)  that  the 
devise  was  void  for  want  of  an  execution  conformable 
to  the  statute.  It  was  in  vain  contended  for  the  de- 
visee that  the  will,  as  to  the  devisor,  was  executed; 
and  that  the  form  of  subscribing  in  the  presence  of  the 
testator  was  only  directed  by  the  statute  of  Frauds,  to 
prevent  a  rash  disinherison  of  the  heir:  that  since 
the  execution  of  the  will  was  fully  proved,  though  the 
circumstances  required  by  the  statute  had  not  been 

(y)  Casson  v.  Dade,  1  Bro.  C.  C.  99. 
(«)  1  P.  Wms.  239. 
{a)  Lord  Harcourt, 


CHAP  111.  §  5.]     Manner  of  making  the  Attestation.  12t 

observed^  it  appeared  to  have  been  the  plain  intention 
of  the  testator  that  the  devisee  should  have  the  estate  y 
and  that  the  devisee  having  the  legal  estate,  it  would 
be  hard  to  take  it  from  him  in  equity,  and  by  those 
means  to  dispose  of  the  estate  against  the  intent  of  the 
testator  from  the  devisee,  for  want  of  a  ceremony, 
when  the  end  of  that  ceremony  was  answered,  by  its 
being  made  to  appear,  undoubtedly,  that  the  testator 
did  sign  and  seal  this  will. 

Nor  will  the  subscription  of  the  witnesses  in  the  same 
room  always  satisfy  the  statute;  or  necessarily  imply  it 
to  be  in  the  testator's  presence ;  for,  as  was  observed  by 
Lord  Chancellor  Macclesfield,  in  Longford  v.  Eyre,  (6) 
it  might  be  done  in  a  corner  of  the  room  in  a  clandes- 
tine and  fraudulent  way,  and  then  it  would  not  be  a 
subscribing  in  the  testator's  presence.  But  his  Lord- 
ship further  said,  that  as  it  was  sworn  by  the  witness 
that  he  subscribed  the  will  at  the  testator's  request,  and 
in  the  same  room,  that  could  not  be  fraudulent,  and  was 
well  enough. 

In  a  late  case,  (c)  in  the  King's  Bench,  it  was  laid 
down  by  the  Chief  Justice,  that  it  was  not  necessary 
that  the  devisor  should  actually  see  the  witnesses  sub- 
scribe ;  as  in  favour  of  attestation  it  was  to  be  pre- 
sumed, that  if  the  testator  might  see  he  did  see.  But 
his  Lordship  added,  that  if  we  get  beyond  the  rule 
which  requires  that  the  witnesses  should  be  actually 
within  reach  of  the  organs  of  sight,  we  shall  be  giving 
effect  to  an  attestation  out  of  the  devisor's  presence,  as 
to  which  the  rule  is,  that  when  the  devisor  cannot, 
by  possibility,  see  the  act  doing,  it  is  done  out  of  his 
presence.  ^ 

Thus,  therefore,  the  law  upon  this  subject  seems  suf- 
ficiently settled  upon  this  distinction,  that  if  the  attest- 
ing witnesses  subscribe  the  will  in  such  a  situation  with 
respect  to  the  testator,  as  that  it  was  not  possible  for  him 

{h)  1  P.  Wms.  7^40. 

(c)  Doe,  lessee  of  Wright,  v.  Manifold,  1  Maulc  and  Selwyn,  294. 
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to  have  seen  the  act  done  by  them^  such  will  is  void 
as  to  real  estate  for  the  defect  of  solemnity  in  its  exe^ 
cution  :  but  if  their  situation  was  such  as  to  afford  the 
testator  the  opportunity  of  seeing  them  subscribe^  if  he 
chose^  their  attestation  under  such  circumstances  will 
be  good  and  valid,  although  in  point  of  fact  they  inaj 
not  have  been  seen  by  the  testator  in  the  very  act  of 
subscribing  their  names. 

The  mere  corporal  presence,  however^  of  the  tes- 
tator, unless  his  mind  and  faculties  also  are  present^ 
will  not  satisfy  the  statute  on  this  point :  there  must  be 
a  mental  knowledge  of  the  fact,  for,  as  a  subscrip- 
tion clandestinely  made  in  a  corner  of  the  same  room 
with  the  testator,  was  not,  on  this  account,  a  sufficient 
attestation,  so  neither  would  such  subscription  in  the 
same  room  sufBce,  if  the  percipience  and  intelligence  of 
the  testator  were  gone  so  as  to  constitute  it  an  act  done 
without  his  knowledge.  On  this  principle  was  founded 
the  decision  of  Right  v.  Price,  {d)  in  which  case  the 
form  of  an  attestation  was  written  on  the  second  sheets 
and  the  witnesses  put  their  names  to  it  in  the  room 
where  the  testator  lay  ;  but  he  was  in  a  state  of  insensi- 
bility :  and  the  question  was,  whether  this  will  was  duly 
executed  for  passing  lands  according  to  the  statute  of 
Frauds  ? 

In  support  of  the  will  it  was  argued,  that  insensibility 
was  something  short  of  death ;  and  if  the  testator  was 
alive,  it  could  not  be  said  that  the  will  was  not  attested 
in  his  presence :  that  the  question  was,  whether  the 
testator,  having  done  all  that  was  necessary  on  his  part, 
and  the  attestation  having  been  made  according  to  the 
words  of  the  statute,  a  fair  transaction  should  be  set 
aside,  because  a  formality  required;  according  to  an 
implied  intention  of  the  Legislature,  had  not  been  com- 
plied with  :  that  it  did  not  appear  but  that  the  testa- 
tor might,  by  possibility,  have  opened  his  eyes,  while 
the  witnesses  were  subscribing  their  names;    which^ 


id)  Doug.  241. 
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according  to  the  law  as  laid  down  in  Shires  and  Glas* 
cock^  would  have  been  sufficient. 

But  the  court  said^  that  they  would  lean  in  support  of 
a  fair  will,  and  not  defeat  it  for  a  slip  in  form,  where 
the  meaning  of  the  statute  had  been  complied  with ; 
this  was  the  principle  of  Shires  and  Glascock's  case, 
and  other  cases  of  that  sort.  But  the  case  then  before 
the  court  was  not  one  where  there  was  a  measuring 
cast  and  room  for  presumption*  All  the  witnesses  knew, 
at  the  time  of  the  attestation,  that  the  testator  was  in- 
sensible. He  was  a  log,  and  totally  absent  as  to  all 
mental  qualities.  That  it  was  usual  in  precedents  of 
wills  to  say,  that  the  witnesses  subscribed  at  the  request 
of  the  testator;  that  indeed  was  not  expressly  required  . 
by  the  statute :  but  the  practice  shewed  the  general  un- 
derstanding, and  that  the  nature  of  the  thing  implied  a 
request.  The  attestation  in  the  testator's  presence  was 
as  essential  as  his  signature,  and  all  must  be  done  while 
he  was  in  a  capacity  to  dispose  of  his  property.  In  this 
case^  the  testator  could  not  know  whether  the  will  that 
he  had  begun  to  sign  was  that  which  the  witnesses  at- 
tested ;  he  was  dead  to  all  purposes  or  power  of  convey- 
ing his  property. 

It  seems  not  to  have  been  judicially  decided,  whether  whetheranae- 
an  acknowledgment  by  a  subscribing  witness  to  the  tes-  by^thc  ro"^°' 
tator  of  his  handwriting  to  the  attestation  would  be  J^gtothctei- 
sufficient.    In  the  case  of  Risley  v.  Temple,  (c)  the  facts  ^^^^^"^^  ^ 
were,  that  the  testator  lying  sick  in  bed  made  his  will, 
and  signed,  sealed,  and  published  it,  in  the  presence  of 
three  witnesses  ;  but,  being  tired,  ordered  them  to  go  and 
subscribe  it  in  another  room.      They  went  into  another 
room,  out  of  the  presence  and  sight  of  the  testator,  and 
subscribed  their  names  ;  and  then  returned  and  owned 
their  names  to  the  testator,  who  looked  upon  the  will, 
and  said,  ''  they  have  done  zoelL'     But  this  point  was 
not  spoken  to  in  the  case  according  to  the  report. 

(c)  Skin,  107. 
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It  18  very  plain,  however,  that  to  hold  such  an  ac- 
knowledgment sufficient,  would  be  in  direct  opposition 
to  the  words  of  the  statute,  which,  though  it  does  not 
by  the  fifth  section  require  the  signature  of  the  testator 
himself  io  be  in  the  presence  of  the  witnesses^  does  yet 
expressly  direct  the  subscription  of  the  witnesses  to  be 
in  the  testator*s  presence.  And  it  seems  little  to  be 
doubted  but  that,  agreeably  to  the  greater  regard  for 
the  words  of  the  statute,  which  now  seems  to  prevail  in 
our  courts  of  justice,  such  an  acknowledgment  by  a  sub- 
scribing witness,  of  his  handwriting  to  the  attestation, 
made  to  the  testator,  after  making  the  subscription  out 
of  his  sight  and  presence,  would  be  deemed  an  insuffi- 
cient compliance  with  the  statute. 
Htyrobscribe  It  has  been  shewn  that  a  testator  may  icn7e,  and  we 
jrt^fferent       g[j|^j|  ^q^  make  it  appear  from  the  authorities,  that  he 

m^y  publish  his  will  at  different  times,  or,  in  other  words, 
that  an  attestation  made  by  the  witnesses  respectively  at 
three  different  times,  if  in  the  presence  of  the  testator, 
satisfies  the  law. (2)     The  two  leading  cases  to  establish 


(2)  It  may  be  interesting  to  compare  our  own  with  the  civil  law 
upon  this  article.  In  an  early  period  of  the  Roman  jurisprudence,  it 
was  held,  that  a  testament  ought  to  be  made  uno  contextu^  without  toy 
foreign  act  intervening ;  and  the  witnesses  were  likewise  required  to 
attest,  without  separating,  or  even  discontinuing  the  act  of  subscribing, 
till  all  was  complete.  ,And,  indeed,  it  does  not  seem  that  the  wit- 
nesses were  ever  released  from  the  necessity  of  subscribing  at  one 
time,  and  in  each  other's  presence.  In  favour,  however,  of  certain  un- 
avoidable interruptions,  the  Emperor  Justinian  limited  and  explained 
the  generality  with  which  the  rule  had  been  expressed.  In  the  Sixth 
Book  of  the  code,  tit.  23.  28.  the  qualification  of  the  doctrine  is  thus 
propounded :  cum  antiquitas  testamenta  Jieri  voluerit  nullo  actu 
intervcniente^  et  hujmmodi  verhorum  compositio  nan  rite  interpretata 
pcne  in  pemiciem^  et  testantium  et  testamentorum  processerei  :  tan* 
cimus  in  tempore  quo  testamentum  conditur^  vel  codicillus  nascitUr^ 
vel  uUima  quwdam  dispositio  secundum pristinam  observatianem  cele* 
bratur  (nihil  enim  ex  ea  penitus  immutandum  esse  censemus^)  ea 
quidem  qua  minime  necessaria  sunty  nullo  procedere  modo^  quippe 
causa  subtilissima  proposiia^  ea  quce  superjlua  sunt  minime  debeni 
iaierccdere.    Si  quid  autem  necessarium  evcnerit ;  et  ipsum  corpus 
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this  point  are  Cook  v.  Parsons^f/)  and  Jones  v.  Lake.(g') 
The  first  of  which  cases  was  decided  upon  a  bill  of  re- 
view to  reverse  a  decree  of  Lord  Nottingham  in  1682^ 
for  a  sale  of  lands  subjected  by  the  will  to  the  payment 
of  debts.  The  lands  were  devised  by  the  testator  to 
trustees,  and  their  heirs,  to  set  and  to  farm  let,  and  out 
of  the  rents  (without  saying  profits)  to  pay  his  debts ; 
and  all  his  debts  and  legacies  being  first  paid,  he  gave 
the  surplus  to  F.  S. 

This  will  was  written  with  the  testator's  own  hand, 
as  was  proved,  and  was  pubUshed  in  the  presence  of  ^ 

(/;  Prec.  Ch.  185.  (g)  2  Atk.  176. 


labor antis  respiciens  coniigerit^  id  est,  vel  victus  necessariij  velpo^ 
Uonii  oblaiioj  vel  medicaminis  datioj  vel  imposUto^  quibus  relictis  ^ta 
saniias  testatoris  periclitatur^  vet  si  quu  necessarius  natune  usus  ad 
depositionem  superjlui ponderis  immineat^  vel  testatori  vel  testibus^ 
non  esse  ex  hoc  causa  testamentum  subvertendum^  licet  morbus  comi^ 
tiaUsj  (quod  et  factum  esse  comperimus)  uni  ex  testibus  contigerit : 
sed  eoj  quod  urget  et  imminety  repleto^  vel  depositOy  iterum  sotitaper 
iestamentif actionem  adimpleri.  Et  si  quidem  a  testatore  aUquidJiai 
testibus  pauUsper  separatism  cum  coram  his  facere  aliquid  naturah 
testator  erubescaty  iterum  introductis  consequentid  factionis  testa- 
menti  procedere. 

The  phrase  ^uno  contextu^  is  not  to  be  understood  as  relatihs;  to 
the  composition  of  the  will,  (which  it  seems  might  be  taken  up  and 
prosecuted  at  intervals,  according  to  the  necessary  interruptions  of  bu- 
siness, and  as  the  leisure  of  the  party  allowed  ;  as  was  said  to  be  the 
law  with  us  in  Carleton  v.  Griffin,  above  cited)  but  to  the  mode  of  pub- 
lishing and  solemnizing  the  will,  by  the  formal  nuncupatio  testamentiy 
or  declaratio  voluntatis  to  the  witnesses,  with  the  ceremonies  of  sub- 
scribing and  sealing  by  them,  and  the  signing  by  the  testator,  which 
ought  all  to  be  dotie  at  one  time,  that  is  to  say,  una  actus  contextuj 
without  the  intervention  of  any  act  or  business  foreign  to  the  purpose 
which  the  parties  were  met  together  upon,  which,  unless  it  happened 
on  the  natural  and  necessary  occasions  alluded  to  in  the  passage  from 
the  code  above  extracted,  would  vitiate  the  testament,  as  being  incon« 
sistent  with  the  solemnity  of  its  celebration.  Thus  Vinnius  translates 
^uno  contextu^  hito  the  Greek  by  f^ta  J^i},  and  aiidLXsiittofy  as  being 
applicable  not  to  the  composition  of  the  will,  but  to  the  publication  of 
it ;  which  is  plainly  the  sense  of  it,  as  it  stands  accompanied  in  the  text 
of  the  Institutes,  ^^  et  testes  quidem  eorumque profsentiOy  uno  contextu^ 
testamenti  celebrandi  gratia^  SfcJ*^ 
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three  witnesses  at  three  several  times^  and  they  all  at^ 
tested  it  in  his  presence  :  but  he  did  not  sign  it  in  the 
presence  of  the  second  witness^  but  only  owned  the 
sig^ning  to  be  his  hand,  and  desired  him  to  attest 
the  wilL  as  was  proved  by  that  witness.  The  testator 
died^  leaving  an  infant  heir ;  and  the  land  was  decreed 
to  be  sold^  and  a  day  given  the  infant  to  shew  cause 
against  it.  One  of  the  objections  to  the  decree  was — 
that  this  was  no  good  will  within  the  statute  of  Fraudsr 
and  Perjuries^  because  not  attested  by  all  the  witnesses 
at  one  time^  and  that  one  of  them  did  not  see  the  testa- 
tor sign,  but  only  hear  him  own  that  it  wa»  his  hand. 

But  the  Lord  Keeper  held  a  publication  of  a  will 
before  three  witnesses,  though  at  several  times,  to  be 
sufficient ;  and  thought  the  writing  of  the  will  with  the 
testator's  own  hand  (3)  a  sufficient  signing  within  the 
statute,  though  not  subscribed  nor  sealed  by  him,  but 
doubted  whether  acknowledging  the  subscription  to  be 
his  own  would  suffice.  (4) 

In  Jones  v.  Lake,  the  case  upon  the  special  verdict 
vras  thiis  ;  the  testator  signed  and  executed  his  will  in 
December,  1735,  in  the  presence  of  tioo  witnesses,  wha 
attested  the  same  in  his  presence ;  afterwards,  in  the 
'  year  1739,  he  with  his  pen  went  over  his  name,  in  the 
presence  of  a  third  witness,  who  subscribed  his  name 
in  the  testator's  presence,  and  at  his  request :  and  the 
question  was,  whether  this  was  a  due  execution  within 
the,  statute.  For  the  heir  at  law  it  was  argued,  that  the 
statute  requiring  three  witnesses  to  subscribe  in  the 
testator's  presence  must  intend  they  should  be  all  pre- 
sent together  ;  otherwise,  there  was  not  that  degree  of 
evidence  which  the  statute  requires  ;  for  an  attestation 


(3)  According  to  the  Code  6.  23.  28.  the  writing  of  the  viU  with 
the  testator's  own  hand  dispensed  with  his  signing  :  but  it  was  added 
as  a  condition,  et  hoc  specialiter  in  scr^tura  reposuerity  quod  hoe 
9ua  manu  coitfecii;  and  it  dispensed  with  no  other  solemnity. 

(4)  This  question  has  been  already  discussed,  and  shewn  to  have 
been  otherwise  determined. 
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of  three  witnesses  at  different  times  has  only  the  weight 
of  one  witness.  Witnesses  to  a  will  not  only  attest  the 
due  execution  of  the  will^  but  likewise  the  capacity  of 
the  testator  at  the  time  of  execution.  A  man  may  be 
sane  at  the  time  two  witnesses  attest^  and  insane  when 
the  third  attests.  It  cannot  be  considered  as  a  will  till 
the  third  witness  has  signed^  for  that  completes  the  act. 
The  will  was  dated  in  1735.  Suppose  lands  to  be  pur- 
chased after  the  date^  and  before  the  attestation  by  the 
third  witness^  would  the  lands  pass  }    '^  Certainly  not.'* 

On  the  other  hand^  it  was  argued  for  the  devisee^ 
that  a  will  executed  before  three  witnesses^  though  at 
three  different  times,  was  good ;  the  statute  not  requir- 
ing they  should  all  be  present  at  the  same  time.  That 
the  requisites  undei^  the  statute  were,  that  the  testator 
should  sign  in  the  presence  of  three  witnesses  at  least, 
and  that  they  should  attest  in  his  presence.  It  would  • 
therefore  be  adding  new  requisites  which  the  act  did 
not  mention,  and  in  effect  be  making  a  new  law. 

The  Lord  Chief  Justice  Lee  said,  the  case  depended 
upon  the  words  of  the  statute.  The  requisites  in  the 
statute  were,  that  three  witnesses  should  attest  his  sign- 
ing': but  it  did  not  direct  that  three  witnesses  should  be 
all  present  at  the  same  time.  Here,  said  the  Chief 
Justice,  you  have  the  oath  of  three  attesting  witnesses. 
This  is  the  degree  of  evidence  required  by  the  statute. 
And  the  same  credit  is  given  to  three  persons  at  dtlTer- 
ent  times,  as  at  the  same  time.  *  We  cannot  carry  the 
requisites  farther  than  the -statute  directs.  The  act  is 
silent  as  to  this  particular :  it  would  therefore  be  mak- 
ing a  new  requisite.  The  signing  is  the  same  act 
reiterated.  The  testator  went  over  his  hame  again; 
and  declared  it  to  be  his  last  will.  Judgment  was  ac- 
cordingly given  againsft  the  heir  at  law. 

The  judges,  in  the  case  of  EHist?.  Smith, (/I)  admitted 
the  auUiority  of  these  cases,  and  drew  from  them  an 
inference  in  favour  of  the  validity  of  the  testator's  ac- 

(*)  I  Vcs.  Juh.  li. 


IfS  Constitution  of  tVilts.  [part  // 

knoAvIedgment  to  the  witnesses  of  his  handwriting  to 
the  signature  of  the  will.  ''  To  strengthen  the  autho- 
rities I  have  already  mentioned^  said  the  Lord  Chief 
Baron  Parker^  I  shall  take  notice  of  the  cases  which 
allow  the  witnesses  to  subscribe  at  different  times  ;  and 
I  think  they  support  the  admission  of  the  declaration  in 
question  ;  since  the  testator  is  not  supposed  to  run  over 
his  name  before  every  witness^  but  having  signed  before 
one,  to  acknowledge  it  only  before  the  rest.  (5)  The 
.  same  conclusion  was  drawn  by  Lord  Chancellor  Hard- 
wicke^  Sir  John  Strange,  Master  of  the  Rolls,  and 
Lord  Chief  Justice  Willes ;  the  last  of  whom  observed 
that  the  authorities  not  in  point  supported  the  decree 
more  strongly  than  those  in  point,  for  they  allowed  the 
attestation  and  subscription  of  the  witnesses  at  different 
times  to  be  good ;  and  the  testator  is  presumed  to  write 
his  name  only  before  one,  and  to  acknowledge  it  to  be 
his  hand  to  the  remaining  two.  And  in  the  opinion  of 
the  Master  of  the  Rolls,  to  permit  the  witnesses  to  attest 
at  several  times,  was  to  admit  the  asseveration  of  the 
testator  that  it  was  his  will,  to  be  equivalent  to  signing 
it  before  the  witnesses ;  to  which  Lord  Hardwicke 
added,  that  he  differed  from  those  who  thought  that 
the  cases  which  had  been  mentioned  only  supported  the 
.  case  before  the  Court,  by  consequential  reasoning ;  he 
.thought  them  directly  in  point. 

It  is  to  be  observed,  however,  that  these  decision9, 
in  the  opinion  of  the  whole  Courts  went  too  far,  and 
opened  the  way  to  frauds  ;  and  particularly,  the  Chief 
Justice  observed  with  great  force,  that  ^^he  had  known 
one  man  swear  that  he  did  not  see  the  testator  sign, 
and  the  other  two  swear  that  he  signed  it  before  the 
three.  So  oiight  one  man  swear,  that  when  he  attested 
the  will,  the  testator  was  insane ;  another,  that  he  waa 
sane ;  and  thus  an  inlet  was  .  given  to  great  frauds  and 


(5)  In  Jones  v.  Lake,  (the  last  case  produced,)  the  testator  did 
ran  OTer  his  name  again :  bat  the  principle  of  the  decision  implied 
the  sufficiency  of  an  attestation  made  at  three  distinct  times* 
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impositions.  But  when  they  attested  it  simul  et  semel, 
they  were  a  check  upon  each  other,  and  such  frauds 
were  prevented ;  (6)  nay,  said  his  Lordship,  I  think  a 
parol  disposition  before  three  full  as  solemn  an  act  as 
a  will  in  writing,  attested  by  three  separatim/'  He 
admitted,  however,  that  the  decisions  were  the  other 
way,  and  that  the  point  was  established. 


(6)  This  was  certainly  the  doctrine  of  the  civil  law,  from  which 
the  framen  of  the  statute  in  question  borrowed,  in  making  this  provi- 
de for  preTenting  the  forgery  of  wills.  We  have  shewn  that  the 
words  <  utto  cantextu'  related  to  the  complex  ceremony  of  publication, 
which  was  necessary  to  be  done  by  a  continued  act  The  attestation' 
therefore,  which  was  an  essenUal  part  of  the  publication,  was  neces- 
sary to  be  done  by  the  witnesses,  simul  et  semely  at  the  same  time  at 
the  same  place,  and  in  sight  of  each  other ;  not  meaning  of  course,  by 
the  eame  time,  eodem  imtantiy  but  uno  actus  contextu^  at  one  junc- 
ture, without  break  or  interruption,  as  all  solemn  legal  acts  and  cere- 
monies, according  to  the  civil  law,  were  required  to  be  done,  and  as 
the  text  of  the  Code  (6. 23.  21.)  well  explains  it;  distinguishing  at  the 
same  time  between  the  act  of  making  and  that  of  celebrating  and 
publishing  the  will,  to  which  last-mentioned  act  the  words  <  uno  con^ 
UvM  are  shewn  to  be  alone  applicable.  In  omnibus  autem  testa- 
mentis  qua  prasentibus  vel  absentibus  testibus  dictantur,  svperftuum 
est  uno  eodemque  tempore  exigere  testatoremy  et  testes  adhibere  et 
dictare  suum  arbitrium^  et  finire  testamentum ;  sed  licet  alio  tempore 
^ctatum,  scriptumve^proferatur  testamentum,  sufficiet  uno  [tempore^ 
eodemque  die,  nulh  actu  [extraneo']  interveniente,  testes  omnes, 
videlicet  simul,  nee  diversis  Itemporibus']  scribere,  signareque  tes- 
tamentum* Finem  autem  testamenti  subscr^tiones,  et  signacula 
testium  esse  decemimus.  This  exactness  with  respect  to  the  simulta- 
neous performance  of  the  act  of  publication  was  retained  out  of  the 
civil  law,  or  jus  civile,  when  the  civil  and  praetorian  law  were 
reduced  into  agreement,  as  I  have  before  shewn :  for  the  efficacious 
form  of  a  will,  as  ultimately  established,  was  a  tripartite  constitution. 
The  necessity  of  witnesses,  and  their  presence  at  one  and  the  same 
time,  was  founded  on  the  jW  ciule — the  subscriptions  by  the  testator 
and  the  witnesses  were  enjoined  by  the  Imperial  constitutions, — the 
staling  and  the  number  of  the  witnesses  were  settled  by  the  edict  of 
Ae  Pnetor. 


TOL.  I 
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SECTION  VI. 
Evidence  of  the  Attestation. 

IT  has  already  been  made  to  appear  that  a  will  of  lands 
may  be  sufficiently  established  in  a  court  of  justice,  as 
to  the  testator's  sig:nature,  by  proof  of  his  acknowledg- 
ment thereof.     It  will  be  proper  now  to  consider  what 
is  sufficient  proof  of  the  due  attestation  of  such  a  will, 
according  to  the  directions  of  the  statute.     We  have 
seen  that  upon  a  question  before  the  Court,  whether  or 
not  it  should  be  left  to  a  jury  to  determine  as  to  the 
fact  of  a  due  attestation  in  the  presence  of  the  testator, 
where  all  the  witnesses  were  dead,  it  was  clearly  held, 
that  such  question  was  proper  for  the  decision  of  a 
jury,  who  might  found  their  verdict  upon  mere  circum- 
stances and  probabilities,  (i) 
if  commor*        ^^  ^^^  courts  of  commou  law,  where  a  will  of  lands. 
law,  o«^  of  the  18  produced,  it  is  usual  to  call  but  one  witness  to  prove 
witDc«»c8  may   it :  but  that  is  said  only  to  be  the  case  where  no  objec- 
teatetionbythe  tiou  IS  made  ou  the  part  of  the  heir,  who  is  entitled  to 
^"'  have  all  the  witnesses  examined ;  yet  in  such  case  the 

heir  himself  must  produce  the  other  witnesses,  for  the 
devisee  need  produce  only  one,  if  that  one  can  prove 
all  that  is  requisite  to  establish  the  validity  of  the  w\\L(k) 
iSlwMl'deny  ^®  ^^^^  provc  that  the  testator  signed  in  the  presence 
their  sig:na-     of  himscIf  and  the  other  witnesses,  or  that  he  acknow- 

tures,  attU  the  . 

devisee  may  go  iedged  his  Signature  to  each  of  them,  and  that  each  of 
ttaocea  to  *  the  wituesscs  subscribed  in  his  presence.  Where  the 
ezecation  oT    witucsses  havc  Signed  separately,  as  one  can  only  prove 

his  own  act,  they  ought  all  to  be  called.     If  the  two 
other  witnesses  be  called  by  the  heir,  and  refuse  to 

(0  Hands  v.  James,  3  Com.  Rep.  530.  Croft  p.  Pawlet,  3  Str. 
1109.     Brace  v.  Smith,  Willes  1. 

(k)  Gilb.  Eject  s.  8.  Holt's  Rep.  743.  DaxreU  v.  Glascock^ 
Bull.  N.  P.  264.     1  Esp.  N.  P.  Rep.  391. 
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verify  their  attestation,  still  the  proof  of  thdir  haiid^ 
writing  will  be  enough,  if  one  of  the  three  can  prove 
the  other  circumstances  of  the  execution.  Indeed,  it 
has  been  held,  that  if  they  all  swear  that  the  will  was 
no^  duly  execlited,  the  devisee  may  yet  go  into  circum- 
stances to  prove  the  due  execution.  (/)  And  if  an  attest- 
ing witness  to  a  will  impeach  its  validity  on  the  ground 
<^  fraud,  and  accuse  other  subscribing  witnesses  who 
are  dead  of  being  accomplices  in  the  fraud,  it  is  com- 
petent to  the  person  claiming  under  the  will  to  give 
evidence  of  their  general  good  character,  (m) 

It  appears,  and  with  the  greatest  reason,  that  the  whether  the 
evidence  of  subscribing  witnesses  against  their  own  robwribing*''* 
attestation  has  always  been  received,  if  received,  with  JS^'J^^'ed" 
the  utmost  reluctance:  and  the  Courts  have,  on  the  a^aiMt /'jcir 

'  '      ^  <yini  attest*- 

other  hand,  been  very  ready  to  admit  counter-testimony  tio»« 
to  establish  the  will  against  such  suspicious  and  discord- 
ant depositions.  In  Lowe  v.  Jolliffe,  (n)  which  was 
tried  at  bar,  upon  an  issue  of  devisavit  vel  non  out  of 
Chancery,  the  three  subscribing  witnesses  to  the  testa- 
tor's win,  and  the  two  surviving  witnesses  to  the  codicil^ 
aiid  a  dozen  servants  of  the  testator,  all  swore  him  to 
be  utterly  incapable  of  making  a  will,  or  of  transacting 
any  other  business  at  the  time  of  making  his  supposed 
will  and  codicil,  or  at  any  intermediate  time.  But  this' 
evidence  was  opposed  by  the  depositions  of  several  of 
the  nobility  and  principal  gentry  of  the  county  where 
the  testator  resided,  who  had  frequently  and  familiarly 
conversed  with  him  during  the  whole  period,  and  some 
on  the  very  day  on  which  the  will  was  made  ;  and  also 
^f  two  eminent  physicians  who  attended  him,  and  who 
all  swore  to  his  entire  sanity  and  more  than  ordinary 
intellectual  vigour.  (1) 

(0  Ptke  V.  Bodmeiiag,  Str.  1096.  (m)  1  BUckst.  395,  416. 

(»)  3  Barr.  1244.;  and  see  6  East,  195. 


m^^imimmmi^ammm,^      i  .  .  ^   ■     m,  ■«— ■— — ^^■^^^i.m.^j^—^^ 


(i)  S«e  '$ome  bbservatioas  of  Sir  WiQiam  Grant  id  Bttirowi  o. 
Locke,  10  Ves.  Juo.  474. 
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The  counsel  for  the  plaintiff  also  examined  to  the  like 
puq)ose  the  attorney^  a  person  of  unblemished  reputa- 
tion^ who  drew  the  will ;  and  read  the  deposition  of 
the  attorney^  by  whom  the  codicil  was  drawn  and  wit- 
nessedj  (he  being  dead,  and  his  testimony  perpetuated 
in  Chancery,)  who  spoke  very  circumstantially  to  the 
very  sound  understanding  of  the  testator,  and  his  pru- 
dent and  cautious  conduct  in  dictating  the  contents  of 
his  codicil.  Upon  the  whole,  it  appeared  to  be  a  very 
black  conspiracy  to  set  aside  the  will^  without  any 
foundation  whatsoever ;  the  defendant's  witnesses  be- 
ing so  materially  contradicted,  and  some  of  them  so 
contradicting  themselves,  that  the  jury/ after  a  trial  of 
fifteen  hours,  brought  in  a  verdict  for  the  plaintiff,  ,to 
establish  the  validity  of  the  will  and  codicil,  after  an 
absence  of  five  minutes.  Lord  Mansfield  then  declared 
himself  fully  persuaded  that  all  the  defendant's  wit- 
nesses, except  one,  being  nineteen  in  number,  were 
grossly  and  wilfully  perjured  ;  and  called  for  the  sub- 
scribing witnesses,  in  order  to  commit  them  in  court, 
but  they  had  withdrawn  themselves.  A  prqsecution  of 
some  of  them  for  perjury  was  strongly  recommended 
by  the  Court;  and  the  three  testamentary  witnesses 
Wf^re  afterwards  convicted,  and  sentenced  each  of  them 
tjp  be  imprisoned  for  six  months,  to  stand  twice  in  the 
pillory  with  a  paper  on  their  heads  denoting  their  crim^^ 
once  at  Westminster-Hall  Gate,  and  once  at  Chmring 
Cross,  and  to  be  transported  for  seven  years. 

It  is  observable  that,  although  the  testimony  of  these 
subscribing  witnesses  against  their  own  attestation  was 
tdtinuitebf  discredited,  no  doubt  was  entertained  of  their 
competency ;  as  was  remarked  by  the  late  Lord  Chief 
Justice  Kenyon,  in  commenting  upon  this  case  in  Bent 
V.  Baker,  (3)  who  entirely  approved  of  Mr.  Justice 
Bull^r's  distinction  in  this  respect  between  negotinJde 
wad  other  instruments.     So  that  the  observation  of  Mr. 


•^^ 


(%)  3  T.  R.  34. ;  and  see  the  reaioiis  for  this  distiaction  in  Ms.  J. 
Bnller'tk  opinion,  pronounced  bj  him  in  the  same  case. 
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Justice  Yates,  in  the  case  of  Alexander  v.  Clayton,  (0) 
mz,  that  "  the  witnesses  ought  not  to  have  been  per- 
mitted to  give  evidence  against  their  own  attestation/' 
seems  to  have  been  too  strong  for  the  present  doctrine, 
or  perhaps  incorrectly  stated  by  the  Reporter. 

It  is  one  thing  to  offer  testimony  to  destroy  the  va- 
lidity of  an  instrument  attested  by  one's  own  signature 
and  subscription,  and  another  to  deny  the  fact  of  one's 
own  attestation.  Lowe  v,  Jolliffe,  as  above  cited,  is 
an  example  of  the  admissibility  of  the  former  species  of 
testimony  as  well  as  of  its  liability  to  be  impugned.  And 
it  is  plain,  upon  principles,  that  a  man  ought  to  be  ad- 
mitted to  deny  what  appears  to  be  his  own  attestation ; 
for  to  exclude  him  on  the  ground  of  inconsistency  and 
contradiction,  is  to  take  for  granted  against  him  what 
is  itself  a  primary  object  of  proof.  But  it  is  equally 
clear  that  his  denial  may  be  discredited  and  overthrown 
by  the  counter  testimony  of  the  other  witnesses,  and 
that  the  will  may  be  established  against  such  a  denial. 
Thus  in  the  case  of  Alexander  v.  Clayton,  mentioned 
above,  Mr.  Justice  Yates  observed  that  there  were  many 
cases  where  one  of  the  witnesses  had  supported  a  will 
by  swearing  that  the  other  two  had  attested,  though 
they  both  denied  it.  And  upon  the  same  occasion  it 
was  said  by  Lord  Mansfield,  ''  that  he  had  known 
several  cases,  both  upon  bonds  and  wills,  where  the 
attestation  of  witnesses  had  been  supported  by  the 
evidence  of  the  other  witness  against  that  of  the  attest- 
ing vritnesses,  who  had  denied  their  own  attestation. 
It  would  be,  added  his  Lordship,  of  terrible  conse- 
quence if  witnesses  to  wills  were  to  be  tampered  with 
to  deny  their  own  attestation.'^ 

Thus,  therefore,  the  law  appears  to  be  well  settled  SKd^^ot^w^ 
and    discriminated    upon    these    important  points   of  Jf^'Jij  ^Jf* 
evidence ;  and  it  is  to  be  observed,  that  the  present  waitoii«.8hei- 
consideration  is  confined  to  the  case  of  subscribing  ^' 
vritnesses ;  and  that  therefore  there  is  nothing  in  what 
haft  b6«n  stated,  ox  produced,  which  tontradicts  the 

(b)  4  Burr.  2324. 
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maxim  of  law  as  it  was  recognised  or  decided  upon  in 
Walton  and  Others  v.  Shelley^  {p)  that  no  man  shall  be 
suffered  to  give  evidence  to  invalidate  his  own  instru- 
ment ;  nor  does  it  seem  that  Lord  Mansfield^  in  pro- 
nouncing his  judgment  in  that  case,  laid  down  the  rule 
with  greater  latitude  than  accords  with  the  settled  dis- 
tinction, as  to  tJie  testimony  of  subscribing  toitnesses, 
above  adverted  to.  '^  What  strikes  me,"  said  his  Lord- 
6hip.«  ^Ms  the  rule  of  law  founded  upon  public  policy^ 
which  I  take  to  be  this — that  no  party  who  has  signed 
a  paper  or  deed  shall  ev^r  be  permitted  to  give  testimony 
to  invalidate  that  instrument  which  he  has  signed." 
Now  it  is  plain  that  a  subscribing  witness  to  a  deed  or 
will  is  in  neither  case,  by  force  of  such  subscription,  a 
PARTY  to  the  instrument. 

be^ilc^nVh^at-      ^^  ^®  '^^®'  indeed,  that  the  admission  of  a  subscribing 
tesutionof      witness  to  a  will  to  invalidate  that  instrument  forms  a 

wills  aod deeds  ,  .  i_       -^  ^       i 

in  respect  to     stronger  case  than  where  such  witness  comes  to  destroy 
coD8ideratk>nr  the  Validity  of  a  deed  which  he  has  attested ;  since,  in 

the  latter  instance,  he  attested  only  the  execution,  and 
not  the  intrinsic  or  general  validity,  of  the  instrument ; 
but  in  the  former,  the  testamentary  capacity  of  the  tes- 
tator, as  well  as  his  formal  execution,  is  verified  by  the 
subscription  of  the  witness  ;  not  to  mention  also  that 
such  subscription  is  essential  to  the  constitution  and 
perfection  of  the  instrument  itself;  so  that  in  giving 
.  testimony  against  the  validity  of  the  will  which  he  has 
.  attested,  he  comes  to  overthrow  that  which  he  himself 
was  actively  and  instrumentally  concerned  in  establish- 
ing. 

ilS^/iSZ^n"        It  seems  probable,  therefore,  that  the  consideration 

•J2J™«tt^  Md  of  these  peculiarities,  belonging  to  the  attestation  of 

'  nMoti.  wills,  suggested  to  Lord  Kenyon  a  foundation  for  the 

resemblance,  which,  in  the  case  of  Adams  v.  Lin- 
gard,  (q)  his  Lordship  appeared  to  think  there  existed 
between  the  case  of  an  indorser  of  a  bill  and  a  sub* 
scribing  witness  to  a  will,  as  to  the  admissibility  of  their 
.  jBvidence  to  overthrow  the  instrument  to  which  they 

(/;)  1  T.  R.  296.       ^  (y)  Peak^'s  N.  P.  Cas.  117. 
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had  given  credit  by  their  signature.  In  Adams  v.  Lin- 
gard^  which  was  the  case  of  an  indorser  of  a  bill^  the 
late  Chief  Justice  said  that  he  wished  the  point  to  be 
settled  in  the  House  of  Lords,  being  then  of  opinion, 
that  the  indorser  was  a  witness  proper  to  be  heard,  and 
other  judges  being  of  a  contrary  opinion.  He  then 
mentioned  a  case  which  was  before  Sir  Joseph  Jekyll 
many  years  before,  and  another  which  had  been  de- 
cided since,  meanifig  that  of  Lowe  v.  JoUiffe  above 
stated^  wherein  his  Lordship  said,  it  had  been  deter- 
mined at  a  trial  at  bar  that  three  subscribing  witnesses 
to  an  instrument  might  be  permitted  to  deny  the  validity 
of  it. 

But  when  the  question  came  before  the  Court  on  a 
motion  for  a  new  trial  (his  Lordship,  still  adhering  to 
his  former  opinion)  it  was  said  by  Buller^  J.  that  ''  the 
case  before  them  was  very  different  from  that  of  wit- 
nesses to  a  will.  The  indorser  had  passed  that  nego- 
tiable instrument  to  the  plaintiff  as  a  good  and  valid 
security,  and  it  would  be  attended  with  consequences 
most  injurious  to  society  if  these  securities  might  be  cut 
down  by  the  persons  passing  them  ;  it  was  only  for  two 
men  to  conspire  together  to  cheat  all  the  world."  It 
18  remarkable,  that  in  the  much  considered  case  of  Bent 
V.  Baker^  which  was  determined  three  years  before 
that  of  Adams  v.  Lingard,  Lord  Kenyon  expressed  his 
entire  acquiescence  in  the  distinction,  as  to  this  point, 
between  negotiable  instruments  and  deeds  and  wills. 

The  reader  has  been  shewn  above,  that  the  testi-  or  the  proof  to 

n  i»  ^1       Ai  -x  •  1  establish  a  will 

mony  of  one  of  the  three  witnesses  is  enough  to  prove  of  lands  in 
a  will  of  lands  in  a  court  of  common  law.     He  will  find  l'^^^*^^^^' 
the  same  rule  of  evidence  laid  down  in  early  cases  with 
respect  to  the  mode  of  establishing  a  will  in  the  courts 
of  equity.     Thus  in  the  case  of  Longford  v.  Eyre  (r) 
Lord  Macclesfield  makes  the  following  observation  : — > 
"  The  proper  way  of  examining  a  witness  to  prove  ,a 
will  as  to  lands,  is,  that  the  witness  should  not  only  * 
prove  the  executing  the  will  by  the  testator,  and  his 

(r)  1  P.  Wnw.  741. 
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own  subscribing' it  in  the  presence  of  the  testator^  but 

likewise  that  the  rest  of  the  witnesses  subscribed  their 

names  in  the.  presence  of  the  testator ;  and  then  one 

witness  proves  the  fall  exectUion  of  the  toiU,  since  he 

proves  that  the  testator  executed  it^  and  likewise  that 

the  three  witnesses  subscribed  it  in  his  presence." 

Theictticdniie      fiut  in  the  casc  of  Townsend  v.  Ives,(8)  which  came 

the  witnesses,   on  about  twcnty-five  years  afterwards  in  the  Court  of 

be  w^iMd.*'  Chancery,  where  the  bill  was  preferred  by  the  legatees^ 

whose  legacies  were  charged  on  the  real  estate,  to  have 
the  will  established,  the  rule  was  peremptorily  laid 
down,  that  all  the  witnesses,  if  living,  must  be  exa^ 
mined,  to  prove  a  will  of  lands.  Thus  also  Lord  Cam* 
den,  in  the  above  cited  case  of  Hindon  v.  Kersey,  in 
speaking  first  of  the  method  of  proof  in  a  court  of  com* 
mon  law,  says,  ''  one  witness  is  sufficient  to  prove  what 
all  the  three  have  attested ;  and  though  that  witness 
must  be  a  subscriber,  yet  that  is  owing  to  the  general 
common  law  rule,  that  where  a  witness  has  subscribed 
an  instrument,  he  must  always  be  produced,  because  he 
is  the  best  evidence.  This  we  see  in  common  expe- 
rience ;  for  after  the  first  witness  has  been  examined^ 
the  will  is  always  read."  But  the  same  judge,  speaking 
afterwards  of  the  course  of  the  Court  of  Chancery  in 
this  respect,  expresses  himself  thus  : — '^  Sanity  is  the 
great  fact  which  the  witness  has  to  speak  to  when  he 
comes  to  prove  the  attestation ;  and  that  is  the  true 
reason  why  a  will  can  never  be  proved  as  an  exhibit 
viva  voce  in  Chancery,  though  a  deed  knay  ;  for  there 
must  be  liberty  to  cross-examine  to  this  fact  of  sanity. 
From  the  same  consideration  it  is  become  the  invariable 
practice  of  that  Court  never  to  establish  a  will  unless 
all  the  witnesses  are  examined  ;  because  the  heir  has  a 
right  to  proof  of  sanity  from  every  one  of  those  whom 
the  statute  has  placed  about  his  ancestor,  (t) 

(0  1  WilB.  1748. 

{t)  See  Ogle  v.  Cook,  1  Yes.  177. ; — all  must  be  examined,  or  a 
reason  given  mrhy  anj  one  is  not  And  see  Harris  v.  Ingledew,  3  P. 
M  ms.  02.    But  in  Powell  v.  Cleaver,  ft  Bho.  C.  C.  504.,  Lord  Thar- 
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But  if  one  of  the  witnesses  be  diead.  a  will  may  be  Woncof«h« 
read  on  proof  of  his  handwriting,  though  this  must  be  dead,  proof  of 
accompanied  by  positive  and  satisfactory  proofs  that  he  ing  nu^  b« 
i8  dead.     Thus  in  Bishop  v.  Burton^  (ti)  the  plaintiff'**^' 
being  put  to  prove  the  will^  the  proof  was  of  the  hands 
of  the  devisor,  and  of  two  of  the  subscribing  witnesses^ 
who  vfere  proved  to  be  dead ;  and  as  to  J.  B.^  the  third 
subscribing  witness,  the  witness  deposed,  that  he  was 
credibly  informed  in  the  country  where  he  livedo  and 
believed  it  to  be  true,  that  he  died  two  years  before^ 
and  believed  his  name  subscribed  was  his  proper  hand*- 
writing.     But  the  court  was  of  opinion,  that  that  was 
not  sufficient  proof  to  have  the  will  read  in  evidence. 

In  Grayson  v.  Atkinson,  (x)  an  objection  was  made  whether  the 
for  the  defendant,  that  one  of  the  witnesses  being  be^  may bepmred 
yond  sea,  and  the  others  not  having  sworn  that  the  tes-  ub^^*"*** 
tator  acknowledged  his  handwriting  to  the  thirds  who 
was  abroad,  and  there  being  no  proof  about  him,  the 
will  could  not  be  established :  on  the  other  side  it  was 
contended,  that  the  same  credit  was  to  be  given  to  hit 
handwriting  as  if  dead.      But  the  Lord  Chancellor 
Hardwicke  doubted  thereof,  and  said^  '^  he  did  not 
know  that  it  bad  been  determined,  that  the  same  credit 
was  to  be  given  to  the  handwriting  of  a  witness  beyond 
sea^  as  if  dead,  because  it  was  not  necessary  to  pre-* 
sume  the  impossibility  of  getting  at  him,  and  he  was 
apprehensive  fraud  might  be  used.''  (3) 

low  laid  the  practice  had  been  so ;  but  he  doubted  whether  the  rule 
had  ever  been  laid  down  so  largely. 
(u)  CoBijns  Rep.  614.  (x)  1  Yes  459. 


(3)  To  obviate  the  inconvenience  which  may  arise  from  the  death 
of  witnesses  a  bill  may  be  filed  in  a  court  of  equity  to  perpetuate  the 
testimony,  in  which  the  complainant  prays  leave  to  examine  tiie  wit* 
nesses,  to  the  end  that  their  testimony  may  be  preserved  and  perpetu* 
ated.  The  object  of  the  bill  is  to  preserve  testimony  for  future  litiga- 
tion ;  and  is  properly  brought  when  the  party  is  in  undisturbed  pos- 
jbession,  and  where  he  has  no  present  opportunity  of  proving  the  will 
against  the  heir  at  law. 
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In  the  case  of  Lord  Carrington  v.  Payne,  {y)  how- 
ever, a  question  was  made,  whether  one  of  the  witnesses 
to  the  will  being  abroad,  in  Jamaica,  it  was  necessary 
'to  send  out  a  commission  to  examine  him.     His  hand* 
writing  was  proved  ;  and  the  other  two  witnesses  were 
examined.    Lord  Alvanley,  then  the  Master  of  the  Rolls, 
held  that  it  was  not  necessary  to  have  his  examination : 
but  that  it  was  the  same  as  if  he  were  dead.    But  his 
Honour  seemed  partly  to  found  this  resolution  on  the 
submission  of  the  heir,  who,  he  observed,  did  not  make 
a  point  of  it.    He  mentioned  a  case,  however,  where 
one  of  the  witnesses  being  in  India,   it  was  held  not 
necessary,   but  very  dangerous,   to  send  the  original 
will  abroad.     And  where,  in  another  case  before  Lord 
Chancellor  Thurlow,  it  appeared  that  one  of  the  wit- 
nesses to  the  will  was  abroad,  his  Lordship  said,  {z)  he 
doubted  whether  the  rule  had  ever  been  laid  down  so 
largely  as,  that  the  will  could  not  be  proved,  without 
examining  all  the  witnesses,  although  the  practice  has 
been  to  examine  all. 
ing^of  a  wu" "      This  Tulc  has  been  relaxed  in  other  instances,  where, 
"h^JbwriiT-^*  to  have  rigidly  adhered  to  it,  would  have  imposed  im- 
c^me''?*  *'*"     possibilities  upon  persons  coming  into  equity  to  establish 
may  be  proved,  thcsc  instruments.     As,  where  a  witness  to  a  will  of  real 

estate  had  since  become  insane,  proof  of  the  handwrit- 
ing of  such  witness  was  allowed,  (a)     And  in  a  late 
case  at  the  Rolls,  proof  even  of  the  handwriting  was 
dispensed  with,  in  the  case  of  an  old  will,  which  ap- 
peared by  the  date  to  have  been  made  thirty  years 
before,  the  testator  having  been  dead  above  twenty 
years,  and  no  account  being  to  be  obtained  of  one  of 
the  subscribing  witnesses.     The  handwriting  of  two  of 
of  an  old  will,   the  witnesses  was  proved:  and  his  Honour  observed, 
conotcanbe     that  he  did  not  see  how  a  will  could  be  distinguished 
nwt?  p!t!^rif"  fro™  ^  d^«d  fts  to  this  point ;  only  that  the  former,  not 
Sjmayb^Tu-  ^^^^^S  ^^^^^  tiW  the  death,  wanted  a  kind  of  authenti- 

pensed  with. 

{y)  5  Ves.  Jun.  411.  («)  2  Bro.C.C.  604. 

(«)  Be^inett  r.  Taylor,  9  Vcs.  Jun.  381. 
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cation  which  the  other  had.  That  was  from  the  nature 
of  the  subject.  But  he  thought  the  proof  sufficient  in 
that  case ;  for  in  a  late  case  (4)  in  the  Court  of  King's 
Bench^  an  inquiry  of  just  the  same  kind  was  held  suffi- 
cient; which  excluded  the  question.  In  that  case  they 
had  made  all  inquiry^  and  could  hear  nothing  of  the 
witness. 


(4)  Conliff  v.  SeftoDy  2  East.  183.,  where,  in  aa  action  upon  a 
bond,  eyidence  was  offered  that  diligent  enquiry  had  been  made  after 
one  of  the  subscribing  witnesses,  at  the  places  of  residence  of  the 
obligor  and  obligee,  and  that  no  account  could  be  obtained  of  such  a 
person,  who  he  was,  where  he  lived,  or  of  any  circumstance  relating 
to  him,  it  was  held  sufficient  to  let  in  proof  of  the  hand- writing  of  the 
4ither  subscribing  witness,  who  had  since  become  interested  as  admi* 
nistratrix  to  the  obligee,  and  was  a  plaintiff  upon  the  record. 
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CHAP.  IV. 


oth£:r  branches  of  the  same  subject. 


SECT-  I. 
Poicers  to  be  executed  by  IVill. 

TOiltment  to'    WHERE  a  powcr  is  given  or  reserved  by  deed  to  be 
n  rajr^      executed  generally  by  rf  will^  without  any  vrords  ex- 
wiii,  without    pressing  or  importing  the  manner  in  which  such  will 
as  to  the  mode  is  to  be  exccutcd^  if  the  subject  of  such  power  is  free- 
wiuirto'^*^     bold  estate^  the  power  will  be  ill  executed  by  any  will 
S  «°e*^tcrhy  ^^^  signed  by  the  testator,  and  not  attested  by  three 
JcTordin^'to^   witnesses,  by  the  subscription  of  their  names  in  his  pre- 
Uie  statute  of    seuce,  with  all  the  circumstances  required  by  the  sta- 
tute of  Frauds  to  give  effect  to  a  devise  of  lands.    Lord 
Macclesfield,   in  Longford  v.  Eyre,  (a)  much  doubted 
whether  the  will  in  that  case  would  have  been  a  good 
appointment,  had  it  not  been  executed  pursuant  to  the 
statute,  because,  said  his  Lordship,  when  a  power  is 
given  to  appoint  the  uses  of  land  by  deed  or  will,  the 
will  must  be  intended  to  be  such  a  one  as  is  proper  for 
the  disposition  of  land,  and  consequently  should  be  sub* 
scribed  by  three  witnesses,  in  the  presence  of  the  tes- 
tator.    For  this  is  within  all  the  inconveniences  which 
the  statute  of  Frauds  was  intended  to  prevent,  and  the 
words  in  the  nature  of  a  will  mean  the  same  as  a  will 

(«)  1  P.  Wins.  74. 
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which  must  therefore  be  subscribed  by  witnesses  in  the 
presence  of  tbe  testator.  An4  according  to  the  same  ^^^  ^y^  •*«« 
Chancellor^  in  WagstafT  v.  Wagstaff,  (6)  if  the  trust  of  ^  respect  to  * 
lands  be  limited  to  such  persons  as  a  man  shall  by  will 
appoint^  and  the  cestui  que  trtikst  devise  these  lands  by  a 
win  executed  only  by  two  witnesses^  the  will  is  void^  and 
will  not  operate  as  an  appointment.  In  confirmation  of 
which^  it  was  said  by  Sir  John  Strange^  at  the  Rolls^  in 
introducing  his  judgment  in  Jones  v.  Clough^  (c)  that 
^'  where  the  owner  of  an  estate  in  land^  either  in  law  or 
equity,  reserves  to  himself  a  power  of  disposing  of  it  to 
such  uses  as  he  by  will  shall  appoint^  that  must  be  by 
such  a  will  as  within  the  statute  of  Frauds  would  be 
proper  for  a  devise  of  lands ;  otherwise  the  statute 
would  be  entirely  evaded.'' 

But  if  the  power  extends  over  personal  as  well  as  Bat  if  lucii 
real  property^  though  a  will  made  in  execution  of  the  to  penoaai'as 
whole  power  should  fail  as  to  the  land  for  want  of  a  suf-  ^tet^tmd  the 
ficient  attestation^  it  may  nevertheless  be  a  good  exe-  ^"cd  uTptw" 
cution  of  the  power  with  respect  to  the  personalty,  ^^^l^^ 
Thus^  where  a  man  by  his  will  had  g^vei^  several  shares  effectuaitopan 
in  the  Sun  Fire  Office  to  his  daughter^  and  after  her  ^^^^^  ^ 
decease  to  such  persons  as  she  should  by  her  will  direotj 
and  had  also  devised  real  and  personal  estate  in  Jams^ica 
in  moieties^  the  one  moiety  to  Fjrai^pes  for  life^  and  aft^r 
her  decease  to  such  person  as  she  should  by  will  direqt^ 
the  other  moiety  to  another  person  in  lil^e  manner j;  and 
the  daughter  by  her  will  reciting  that  of  her  fether^  dis- 
posed of  the  Sun  Fire  shares,  and  also  by  the  si^me  virill 
devised  the  real  estate,  but  the  will  was  pot  duly  e|:e*- 
cuted  to  pass  real  estate,  being  attested  by  two  witneapes 
only.  Lord  ChanceUor  Tburlow  held  that  the  will  being 
sufficient  to  pass  the  personal  estate^  was  so  far  a  good 
execution  of  the  power,  {d) 

It  has  been  said  that  if  an  agreement  be  entered  intpj 
to  charge  certain  lands  with  a  sum  of  money  for  the 

(ft)  2  P.  Wms.  258.  (c)  2  Ves.  306. 

{d)  Duff  o.  DalzeU,  1  Bro.  C.  R.  147.  and  let  PoweU  v.  Beteifofd, 
2  Lord  Raym.  1282. 
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benefit  of  certain  persons  named^  in  such  shares  as  a 
third  person  shall  direct  hy  his  last  wilL  such  will  need 
not  be  executed  as  the  statute  requires  for  passing  real 
estate :  but  if  one  or  more  having  the  inheritance  in 
them  of  certain  lands^  agree  that  one  of  them  shall  have 
power  to  charge  the  same  vnth  any  sum  by  his  last 
will,  this  power  can  only  be  well  executed  by  a  will  with 
three  witnesses,  (c)  This  doctrine  however  seems  very 
refined,  and  the  case  was  one  in  which  compassion  may 
have  had  some  effect. 

If  the  owner  of  an  estate  reserves  to  himself,  or  gives' 
to  another,  a  power  to  appoint  by  will  generally,  the 
execution  of  the  power  must  be  by  a  will  executed  as 
the  statute  prescribes,  with  the  regular  attestation  of 
three  witnesses,  (f)  But  if  the  subject  of  the  dispo- 
sition be  personal  only ;  then,  although  the  power  be 
required  in  terms  to  be  exercised  by  will  duly  executed^ 
such  words  will  import  no  solemnity  which  the  subject 
itself  does  not  require ;  the  words  duly  executed  must 
refer  to  the  nature  of  the  act,  and  the  nature  of  the 
thing  which  it  is  intended  to  pass  by  it.  (g) 

And  although  the  subject  of  the  power  be  real  estate, 
yet  when  the  power  is  given  generally,  without  any 
specification  or  direction  as  to  the  instrument  or  mode 
by  which  it  is  to  be  executed,  it  has  been  doubted 
whether  the  execution  of  it  by  will  must  be  made  as  the 
statute  directs  with  respect  to  real  estate. 

In  the  case  of  Sayle  v.  Freeland  and  Others  reported 
among  the  Chancery  Cases  in  Ventris,  (A)  and  referred 
to  by  Sir  John  Strange,  in  Jones  v.  Clough,  ({)  the  bill 
was  to  redeem  a  mortgage  made  by  the  fiaither  of  the 
defendant,  or  to  be  foreclosed.  The  defendants,  by 
guardian,  answered,  stating  that  their  grandfather  was 
seised  in  fee,  and  made  a  settlement,  whereby  he  en- 
tailed the  estate,  but  with  a  power  of  revocation  by  any 

(e)  Jones  v.  Clough,  2  Yes.  365. 

(/)  g  Mod.  485,  by  Lord  Hardwicke. 

(g)  Poalfloa  V.  WeUington,  3  P.  Wms.  533. 

(A)  «  Veiit^  350.  (i)  «  Vm.  aOfi 
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wriling  published  under  his  hand  and  seal,  in  the  pre"  * 
sence  of  three  witnesses  ;  and  the  case  was  that  he  made  • 
his  will  under  his  hand  and  seal^  wherein  he  recited  his 
power^  (2)  and  declared  that  he  revoked  the  settlement ; . 
but  the  will  had  but  two  witnesses^  who  subscribed  their : 
names,  though  a  third  was  actually  present :  the  tes^ . 
tator  died^  and  the  lands  descended  to  the  father,  who 
made  the  mortgage  ;  the  defendants  claimed  by  virtue 
of  the  entail.     But  the  Chancellor  decreed  that  the 
mortgage  money  should  be  paid ;  and,  first,  he  said^ 
there  was  an  execution  of  the  power  in  strictness,  for 
the  third  witness  was  present,  though  he  did  not  sub*  > 
scribe.     But,  secondly,  if  there  had  not  been  in  strict- 
ness a  good  execution  of  the  power,  equity  would  help 
it  in  such  a  little  circumstance,  where  the  owner  of  the 
estate  had  fully  declared  his  intention  ;  further  adding, 
that  there  was  a  difference  where  a  man  had  power  to 
make  leases,  &c.  which  would  charge  and  incumber  a 
third  person's  estate,  which  sort  of  powers  were  to  have; 
a  rigid  construction  ;  but  where  the  power  was  to  dis-. 
pose  of  a  man's  own  estate,  it  was  to  have  all  imagin- 
able favour.    Here,  we  observe,  that  the  power  was  to 
be  exercised  by  a  toriting,  and  not  necessarily  by  a 
willj  executed  in  the  presence  of  three  witnesses  ;  and 
although  the  party  chose  to  execute  the  power  by  a  * 
writing  in  the  form  of  a  will,  and  that  ynll  not  such  a 
one  as  could  have  a  testamentary  operation  under  the 
statute  of  Frauds,  yet  it  was  not  the  less  a  writing  pub- 
lished under  hand  and  seal  in  the  presence  of  witnesses. 
It  has  been  clearly  held  by  Lord  Chief  Justice  Hale,  (k) 
that  if  a  power  not  requiring  to  be  executed  in  that 
manner  were  to  be  executed  by  a  bargain  and  sale,  the 

(k)  Ingram  v,  Parker,  Raym.  339. 

(4)  That  a  power  may  be  exercised  without  reciting  it.  See  Mol- 
ton  V,  Hntchinson,  1  Atk.  550.  Robert  v,  Morgan,  ib.  441.  But  see 
as  to  the  question  whether  it  will  be  executed  by  the  general  words  of 
a  will,  Langham  v,  Nenney,  3  Yes.  Jun.  467.  Andrews  v.  Emmet, 
3  Bio.  C.  C.  397.    Croft  v.  Slee,  4  Yes.  Jun.  60. 
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deed  need  not  be  enrolled.     And  it  may  be  contended 
on  grounds  of  analogy  to  that  decision^  that  because 
I  the  donee  of  a  general  power  chooses  to  execute  it  by 

I  an  instrument  in  the  shape  of  a  will^  he  does  not  oblige 

himself  to  make  it  agreeably  to  the  forms  required  by 
i  the  statute. 

i  b  ""S  reJei^c      Though  a  man  by  first  passing  the  land  by  a  sufficient 

I  «  power  of  du-  convevance  may  empower  himself  to  make  a  future  dis- 

^  posing  of  reu  ...  !•  .  •  ..i  • 

^  eitete  by  a  fu-  position  thcrcof  by  a  wnting  with  one  or  two  witnesses, 

tore  unattested  111  *ii  •x*  a* 

wiu  or  codicu.  and  Under  such  a  power  a  wiil^  or  wnting  purporting* 

to  be  a  will^  if  attested  according  to  the  terms  of  the 

power^  will  be  a  good  instrumentary  execution  of  the 

I  power  ;(3)  yet  it  has^   upon  very  satis&ctory  reasons, 

been  determined,  that  a  person  cannot  by  wiU  enable 
himself  to  make  any  future  disposition  of  land  by  any 
instrument  whatever,  not  executed  and  attested  as  the 
statute  of  Frauds  requires,  in  respect  to  wills  of  lands. 
If  a  will  affects  to  reserve  any  power  of  disposition^ 
such  reservation  is  purely  negative  in  its  effect ;  it  doe^ 
nothing;  unless  perhaps  it  may  serve  as  a  positive 
expression  of  the  npn -effectiveness  of  the  will  itself  as 
to  certain  subjects^   or  beyond  certain  limits.     Such 

(3)  For  in  such  a  case  the  disposition  is  not  testamentary  in  its 
origin,  but  is  to  be  regarded  as  merely  supplemental  to,  or  as  direct- 
ing the  operation  of  the  conveyance  from  which  the  power  springs. 
But  whatever  terms  the  creator  of  the  power  chooses  to  subject  it  to, 
they  must  in  general  be  strictly  complied  with.  This  doctrine  is  weU 
laid  down  in  Hawkins  v.  Kemp,  3  East.  410.  The  terms  of  the 
power  required  that  the  revocation  should  be  by  deed  or  instrument 
in  writing,  executed  in  the  presence  of,  and  attested  by  three  cre- 
dible witnesses,  and  enrolled  in  one  of  his  Miyesty's  courts  of  record 
at  Westminster,  and  with  the  consent  of  H.'s  Wife,  his  father,  father- 
in-law,  and  several  trustees,  being  in  all  nine  persons.  The  Chief 
Justice  said  that  every  one  of  these  re<}uired  circumstances,  unessential 
and  unimportant,  except  as  they  were  required  by  the  creators  of 
the  power,  could  only  be  satisfied  by  a  strict  and  precise  perfonn- 
alice.  They  were  incapable  of  substitution,  because  these  requisi- 
tions had  no  spirit  in  them  which  could  be  otherwise  satisfied.  See 
Mansell  9.  Mansell,  Wilm.  30.  See  also  Digges's  case,  1  Rep.  173. 
Bath  and  Montague's  case,  3  Cha.  Ca.  55.  Kibbet  v.  Lee,  Hob.  319« 
Thayer  v.  Thayer,  Palm.  1 12.     Ward  r.  Lenthall,  1  Sid.  143. 
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lands  as. a  testator  does  not  actually  pass  or  dispose 
of  by  a  present  declaration  of  his  mind,  remain  in 
him  to  be  passed  or  disposed  of  by  a  future,  convey- 
ance or  will ;  but  by  such  only  as  are  competent  in 
lawj  by  the  perfection  of  their  respective  executions,  to 
the  gift  or  transfer  of  the  property,  according  to  its 
nature  and  requisites.  And  this  rule  obtains  equally  in 
respect  to  legal  and  trust  estates  ;  for  trust  estates  are 
as  much  within  the  statute  of  Frauds  with  regard  to 
the  formalities  requisite  to  the  perfection  of  a  will,  as 
leg^l  estates,  since  the  same  mischiefs  would  follow 
from  the  omission  in  the  one  case  as  the  other. 

It  is  established  that  an  instrument,  whatever  is  its  ifaninstni- 

<•  it»v  jjii'i  .  ment  be  not  in-* 

form,  whether  it  be  a  deed  poll  or  indenture,  is  testa-  tended  to  havf^ 
mentary  in  its  operation  and  quality,  if  it  be  intended  dc^thoVthe^ 
not  to  operate  till  the  death  of  the  party  who  made  it.(/)  E/llti'n'su 
The  circumstance,  and  not  the  form,  must  decide  the  qSaiuy^SlrSf. 
character  of  the  instrument.     Thus,  therefore,  the  deed  «»«-««y  *««* 
in  the  case  of  Habergham  v.  Vincent  (m)  could  have 
no  other  operation  than  as  a  testamentary  paper ;  and 
presented  itself,  under  this  general  character,  in  three 
distinct  lights, — ^as  a  codicil, — ^as  an  exercise  of  the 
power  reserved  by  the  will,— or  as  an  integral  and 
original  part  of  the  will  itself,  by  incorporation  into  its 
substance. 

A  codicil  has  a  distinct  commencement ;  and  though 
it  is  said  to  be  a  part  of  the  will,  yet  it  becomes  so  by 
first  acting  upon  the  will,  and  in  a  manner  drawing  it 
down  to  the  date  of  its  own  publication  ;  and  can  have 
no  operation  wpon  freehold  estate^  either  as  part  of  the 
willj  or  by  its  oum  efficiency^  unless  it  be  attested  as  the- 
statute  directs. 

As  an  exercise  of  a  power  of  appointment,  it  is  met  Ditrcwnce  be- 

.  ,  tween  a  con- 

by  the  rule  that  a  testator  cannot  by  his  will  reserve  a  veyancetouMs 

right  to  devise  freehold  estate  by  a  future  testamentary  ^specrto'the 

instrument,    not  attested  according  to  the  statute  of  Mmnga^p"w. 

er  of  future  dia- 
(0  Moor,  177.     2  Leon.  Part  iv.  159, 166.     Audley'g  case,  Dyer,  poaitloa. 

166,  fl.     Greene  v,  Proude,  1  Mod.  177. 

(m)  %4.     And  see  Hamfield  v.  Habingham,  10  Yes.  Jun.  281. 
VOL.  I.  L 
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Frauds,  however  practicable  this  may  be  under  the 
uses  of  a  conveyance.  Where  there  is  a  conveyance, 
and  a  power  is  reserved  under  the  uses  thereof,  the 
.  estate  is  parted  with,  the  land  is  g'one,  and  the  power, 
which  is  in  truth  only  an  executory  use,  being  colla- 
teral to  the  land,  may  be  limited  to  be  executed  by 
any  instrument  whatever ;  by  a  deed  or  writing,  with 
or  without  witnesses  :  for  its  specific  operation  is  not  in 
question,  where  the  terms  of  the  conveyance  reserving 
the  power  have  defined  the  mode  of  its  execution ; 
though,  as  we  have  seen,  if  it  be  reserved  to  be  exe- 
cuted by  a  will  in  general  terms,  the  party  will  be  un- 
derstood to  have  intended  a  proper  will,  according  to 
the  statute.  But  by  his  will  a  man  parts  with  nothing 
before  his  death,  till  which  time  his  will  is  ambulatory, 
incomplete,  and  revocable :  he  has  the  same  absolute 
dominion  he  had  before  ;  and  if  by  any  subsequent  act 
he  parts  with  any  portion  of  his  estate^  whether  it  be 
a  part  of  that  i^ready  devised,  or  a  part  affected  to  be 
specially  reserved  for  his  future  appointment,  he  parts 
with  it  08  owner,  and  not  inatrumentaUy,  and  by  virtue 
of  an  original,  and  not  a  derivative  power. 

whi^rwiiV**  ^®  *^  *^®  ^^*^^^  point,  the  truth  seems  to  be,  that 

duly  atiesteci,  evcry  paper  to  which  a  will  refers  must  be  incorporated 

comprise  a  dis-  originally  into  the  will  itself,  if  real  property  is  to  be 

p^p^rty^tb  b«  affected  by  it ;  or  it  can  avail  nothing,  unless  it  is  itself 

^tarocDtuy  exccuted  according  to  the  statute  of  Frauds.  *  And  fur* 

^S^trh^'mcoT-  ^^^^^  *^^  ^""^  ^^^  ^^^^  ^  instrument  properly  attested, 
poititpdoriffi-    to  incorporate  into  itself  another  instrument  not  at- 

nally  into  the  ^ 

will,  orbeeze-  tcsted,  must  dcscribe  it  so  as  to  manifest  distinctly  what 

ctited  accord-     ^-  •     ^*     .  •  ^^i_.  *•  « 

iug  to  the  &ta.  the  paper  is  that  is  meant  to  be  incorporated,  m  such 
pa^r,7o  be"w  way  as  that  the  Court  can  be  under  no  mistake,  (n)  It 
mSITdu^  <*id  not  appear  to  the  Court  in  Habergham  v.  Vincent, 
toaaddli^-  ^^*^*  ^^^  secoud  instrument,  although  testamentary  in 
ed  in  such  will,  its  nature,  could  be  incorporated  into  the  will ;  which 

referred  to  nothing  actually  in  existence^  but  to  an  iu- 
lention  merely ;  and  it  has  been  sufficiently  shewn,  that 

(n)  Smart  v.  Pnijeao,  0  Ves.  Jan.  565. 
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the  will  could  create  no  power  with  a  special  mode  of 
execution.  In  that  case  Mr.  Justice  Wilson  said  that 
he  believed  it  to  be  true^  and  he  had  found  no  case  to 
the  contrary^  that  if  a  testator  in  his  will  refers  ex- 
pressly to  any  paper  already  written,  and  has  so  de- 
scribed it  that  there  can  be  no  doubt  of  the  identity^ 
and  the  will  is  executed  in  the  presence  of  three  wit- 
nesses^ such  paper  makes  part  of  the  will,  whether 
executed  or  not ;  and  by  such  reference  he  does  the 
same  as  if  he  had  actually  incorporated  it^  because 
words  of  relation  have  a  stronger  operation  than  any 
other.  But  the  difference  between  that  case  and  the 
reference  to  a  future  intention  is  striking  :  in  the  for- 
mer, said  the  judge,  there  is  a  precise  intention  men- 
tioned at  the  time  of  making  the  will,  for  the  paper 
makes  out  the  intention  at  the  time ;  but  when  a  man 
declares  he  will  in  some  future  paper  do  something,  he 
says,  he  will  make  a  will  as  far  as  his  intention  is  then 
known  to  himself,  but  he  will  take  time  to  consider 
what  he  will  do  in  future.  (0) 

With  respect,  however,  to  the  copyhold  estate,  which 
was  a  subject  of  the  dispositions  in  the  case  of  Haberg- 
ham  9.  Vincent,  it  was  held  quite  clear  by  the  Chan- 
cellor and  judges^  upon  the  doctrine  a  little  before 
fltated,  that  as  the  deed  poll  was  capable  of  being  re- 
garded as  a  testamentary  paper,  it  was  sufficient  to  pas» 
the  copyholds.  And  from  the  principles  of  the  reason- 
ing just  produced,  as  a  testamentary  paper  it  must  have 
operated  as  a  codicil ;  for  it  could  neither  be  incorpo- 
rated into  the  will  as  an  original  part  of  it,  nor  operate 
by  virtue  of  the  power  affected  to  be  reserved  by  the 
will. 

(0)  See  the  case  of  Wilkinsoii  v.  Adun,  1  Vet.  &  Beames^  4S2. 
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SECT.  11. 

fViUs  charging  Lands, 

fx^ccuted  ^^^^  ^^^  observe  that  in  the  above-mentioned  case  of 
chargini^  land    Haber£:hani  V,  Vincent,  the  counsel  for  the  survivins: 

generally  Yr\\\k  ^  .         •         i 

logacieB,  a  tes-  trustee  cndeavoured  to  maintain  the  competency  of 
himself  to  lay  the  testator,  by  a  will  executed  according  to  the  sta- 
!SL°on"/Ar^fl-  tute,  to. reserve  a  power  of  future  disposition  of  land 
b^rlubi^^'  by  an  instrument  not  perfected  as  the  statute  directs^ 

menu**'d?i.  ^y  ^^^^^gj  *^^  *^^®  ^^^^  ^^  ^  general  charge  of  legacies 
position  iwexe-  qh  iands  by  a  will  duly   executed ;    whereby  it  has 

been  held,  {p)  that  a  testator  enables  himself  to  charge 
the  land  with  any  number  of  additional  legacies,  by  a 
subsequent  instrument  not  attested  so  as  to  pass  lands. 
This,  indeed,  seems  to  be  established  doctrine  witli 
respect  to  legacies,  which  Lord  Hardwicke  said  was 
attended  with  no  greater  inconvenience  than  arose 
from  a  man's  charging  his  lands  by  will  with  the  pay- 
ment of  his  debts y  which,  doubtless,  would  extend  to 
all  the  debts  contracted  during  his  life.  It  was  insisted^ 
however,  that  the  statute  was  equally  defeated  by  the 
privilege  of  charging  land  with  legacies  or  debts  to  any 
extent  by  an  unsolemn  will,  where  the  land  has  been 
generally  charged  by  a  previously  attested  will,  as  by 
a  power  of  appointing  reserved  by  a  will ;  for,  as  to 
debts,  it  was  said,  that  by  a  bond  creating  a  voluntary 
debt,  a  testator  might  circuitously  dispose  of  the  whole 
value  of  his  estate  ;  so  likewise,  after  having  generally 
charged  legacies  upon  his  estate  by  an  attested  will,  he 
might  devise  away  the  whole  of  his  property  by  any 
testamentary  paper,  by  creating  a  charge  equal  to  its 
value. 

{p)  Masters  v.  Masters,  1  P.  Wms.  423.  and  Bradenell  v.  Bough- 
ton,  2  Atk.  274. ;  «nd  see  the  late  case  of  Rose  v.  Conningham,  12 
Ves.  Jun.  29. 
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In  reply  to  this  reasoning,   it  was  said  by  the  Lord  * 

Chancellor^  ''  that  it  was  supposed  to  be  Sir  Joseph 
Jekyll's  opinion  in  Masters  v.  Masters^  that  it  might  be 
supported  as  a  power  reserved  to  the  testator,  to  in- 
crease the  charge  by  a  future  act.  That  could  not  be 
the  ground  of  his  opinion.  There  was  a  manifest 
incongruity  in  the  supposition  of  a  power  reserved 
by  a  man's  own  will,  which  cannot  begin  to  operate 
till  all  power  in  him  ceases.  The  observation  made  by 
Mr.  Justice  Wilson  was  unanswerable^  that  it  is  not  a 
personal  privilege  ;  and  that  no  man  can  reserve  a 
power  to  act  against  the  forms  which  the  law  has 
imposed.  Therefore,  if  it  were  to  pass  by  a  testa- 
mentary act,  such  act  must  have  all  the  solemnities 
which  the  law  has  directed. 

^^  But  in  a  correct  MS.  note  in  his  Lordship's  pos- 
session. Lord  Hardwicke  had  stated  the  ground  of  the 
determination  to  be  the  analogy  to  the  case  of  debts. 
His  Lordship  added^  that  the  cases  to  which  he  had 
alluded  were  none  of  them  cases  of  a  primary,  sub- 
stantive, independent  charge  upon  the  real  estate,  but 
a  charge  upon  it  in  aid  of  the  personal,  which  was  pri- 
maribf  charged.  Such  a  charge,  whether  for  debts 
or  legacies,  was  necessarily  uncertain  in  extent^  not 
merely  because  the  testator  could  not  ascertain  what 
might  be  the  amount  of  his  future  engagements,  but 
because  the  amount  of  the  personal  estate  was  fluctu- 
ating. 

"  A  charge  for  legacies,  therefore,  (his  Lordship 
said,)  must  be  uncertain  as  to  its  extent,  not  merely 
because  the  testator  could  not  ascertain  what  might  be 
the  amount  of  his  future  engagements,  but  because  the 
amount  of  the  personal  estate  was  fluctuating.  What- 
ever affects  the  primary  fund^  varies  the  amount  of  the 
charge.  Therefpre,  though  given  by  a  will  duly  exe- 
cuted, they  are  revocable  by  a  will  not  so  executed  ; 
for  the  charge  upon  the  land  was  only  for  the  deficiency 
of  the  personal  to  answer  the  legacies.  If  the  legacies 
were  taken  away^  the  land  would  not  be  affected.     If 
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they  were  increased^  they  would  affect  the  real^  by 
diminishing  the  personal^  which  it  was  in  the  power 
of  the  owner  to  do  all  his  life.  It  was  obvious^  there- 
fore^ that  the  statute  of  Frauds  did  not  affect  the  ques- 
tion as  to  legacies^  because  it  did  not  prevent  a  man 
from  creating  by  will  a  fluctuating  charge  upon  real^  in 
aid  of  personal  property.  But  that^  said  his  Lordship^ 
could  bear  no  application  to  a  devise  of  the  land  itself^ 
or  a  reserved  part  of  the  really  not  disposed  of;  nor, 
as  he  conceived^  to  an  original  charge  upon  the  land, 
which  he  should  think  could  not  be  revoked  by  a  second 
informal  will.  If  ever  such  a  case  arose,  it  would  be  a 
new  question." 
ne^S^icd^'  From  Brudenell  v.  Boughton,(9)  so  often  referred  to 
oatofundu    {^  the  abovc-mentioued  case  of  Habersham  v.  Vincent, 

part  of  the  land  ^ 

ia  equity,  and   wc  colIcct  the  followiug  uscful  distinctions  upon  the 

such  dispoft*  i-.Ti*  o  1  •  ••ti  1 

tion  it  within    subject.     U  a  sum  of  money  be  given  ongina//^  and 
Frauds!'*^  ^^  primarily  out  of  the  land,  such  a  devise  requires  as 

much  the  solemnities  of  execution  prescribed  by  the 
statute,  as  a  devise  of  the  land  itself;  because  the 
money  is  regarded  in  a  court  of  equity  as  part  of  the 
land^  since  it  can  only  be  raised  by  sale  or  disposition 
of  part  of  the  land  ;  and  this  is  considered  as  analogous 
to  the  rule  of  law,  that  a  devise  of  the  rents  and  profits 
is  a  devise  of  the  land  itself.  And  if  money  be  so 
charged  upon  land  by  a  will  with  the  due  solemnities, 
a  subsequent  will  unattested,  or  attested  by  one  or  two 
witnesses  only,  cannot  revoke  or  subtract  the  charge. 
But  where  land  is  made  subject  to  legacies  generally, 
such  legacies  are  nevertheless  to  be  considered  as  pri- 
marily attaching  upon  the  personal  estate,  so  that  if 
there  are  personal  assets  sufficient,  the  land  will  be 
exempt,  for  it  is  only  a  collateral  security ;  and  by  a 
consequence  in  reasoning,  if  the  will  be  revoked  as  to 
the  personalty,  the  object  of  the  collateral  security  is 
gone,  and  the  land  remains  no  longer  chai^^.  The 
legacies  given  by  the  first  will  may  be  withdrawn  by  a 

(q)  S  Atk.  !267.     1  Ves.  and  Beames,  446. 
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second  unexecuted  according  to  the  statute ;  and  by 
such  second  will  other  legacies  may  be  substituted  of 
a  different  amount ;  or^  without  changing  or  modifying 
the  legacies  first  given^  additional  ones  may  be  given 
either  to  the  same  or  different  persons,  (r) 

If  money  be  directed  to  be  laid  out  in  land^  the  fiuttbepmoa 
person  to  whom  the  entire  interest  in  the  land  would  land,  Tpurt 
belong  under  the  will,  if  purchased,  may,  before  the  Molt  mlf^ 
investiture,  elect  to  take  it  either  as  money  or  land,  i.  e.  "^J^^ot 
as  personal  or  real  estate.     If  such  devisee  makes  his  v^^^^^  «»- 
will,  and  describes  such  interest  as  money,  it  will  pass 
without  attestation  :  {s)  but  without  such  indication  of 
intention  to  treat  it  as  money,  it  remains  real ;  and  the 
will,  to  pass  it,  must  be  attested,  {t) 

The  ffreat  point  to  be  attended  to  in  considering*  the  a  direction  by 

,  o  ^ill  to  sell 

cases  of  general  charge,  is,  that  by  the  first  will  exe--  lands  for  cer- 
cuted  to  pass  and  affect  real  property  according  to  the  docBnotMuitl- 
requisitions  of  the  statute,  the  land  is  effectually  made  rellfawcter 
an  auxiliary  and  collateral  fund  to  the  personal  property  ^g  JJ ^t^the's JS^ 
in  respect  of  lecracies  ;  and  that  to  this  indefinite  extent  pi«»?  afterthc 

■-  ?  1        '  •  1  particular  ob- 

it becomes  a  pledge,  and  impressed  with  the  character  jects  are  satis- 

of  personal  estate.     But  it  is  to  be  observed,  that  if  a  byanunat£»u 

will  properly  attested  contains  a  direction  to  sell  real  "^  ^°^**^*^* 

estates,  and  out  of  the  produce  to  pay  legacies,  such 

direction  does  not  so  stamp  this  character  of  personal 

estate  upon  the  whole,  or  produce  so  complete  and  utli- 

mate  a  conversion  of  the  land  into  personalty,  as  that 

the  surplus,  after  the  legacies  are  satisfied,  may  pass 

by  an  unattested  codicil.     To  produce  this  effect,  the  To  effect thu 

,         •  ...  .  •  .  absolute  con* 

testator  ought,  m  a  will  executed  and  attested  so  as  version,  a  clear 
to  pass  freehold  estate,  to  manifest  a  clear  intention  to  to^^^*^!^.  ^ 
have  the  whole  actually  sold,  or,  at  least,  should  in  ^^^^ 
such  will  decidedly  shew  that  he  contemplates  the  sur- 
]du8  as  personal  estate,  and  intends  to  bring  the  whole 
within  tiiat  description  of  property..    To  this  limit  the 
cases  cited  in  Sheddon  v.  Goodrich  (u)  seem  to  have 

(r)  Vide  Hannis  r.  Packer,  Ambl.  556. 

(5)  S  P.  Wms.  221.  note  (c). 

(0  Ibid  (u)  8  Ves.  Jun.  481. 
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carried  and  confirmed  the  doctrine.  What  is  not  abso- 
hitely  converted,  either  in  law  or  equity^  but  is  only 
directed  to  be  sold  to  answer  a  particular  purpose,  as 
to  pay  legacies^  for  which  the  testator  has  directed  cer- 
tain conveyances  to  be  made,  retains,  as  to  the  surplus^ 
its  character  of  real  estate  :  for  the  particular  purpose 
to  which  the  produce  is  destined  the  conversion  into 
personal  estate  takes  place,  but  as  between  the  personal 
and  real* representatives  it  remains  real. 

If  the  object  for  which  the  conversion  was  to  be 
made  does  not  come  into  existence,  and  thus  no  rea- 
son arises  for  any  conversion  to  answer  the  purposes  of 
the  will,  the  estate  descends,  in  the  view  of  a  court  of 
equity,  as  real,  to  the  heir  at  law. 

Such  being  the  doctrine  on  this  subject  in  a  court  of 
equity,  it  follows,  that  if  after  directing  an  estate  to  be 
sold  for  the  payment  of  particular  legacies,  by  a  will 
duly  executed  and  attested,  a  testator  might,  by  an  un- 
attested codicil,  dispose  of  the  surplus  of  his  property^ 
either  the  consistency  of  the  courts  of  equity,  which  to 
other  purposes  have  considered  such  surplus  as  real,  or 
the  positive  restrictions  of  the  Legislature,  would  be 
violated. 

If,  therefore,  an  estate  were  directed  to  be  sold,  and 
all  the  debts  and  legacies  generally  to  be  paid  out  of 
the  produce,  it  is  clear  that  this  would  amount  only  to 
that  sort  of  general  charge  which  has  been  so  mucli 
considered  above  ;  and,  though  pecuniary  legacies  ge- 
nerally given  by  an  unattested  codicil  would,  according 
to  the  above  principles,  attach  as  charges  secondarily 
upon  the  land,  yet  the  surplus  could  not  eo  nomine  be 
disposed  of  by  such  unsolemn  instrument. 
tortTe^^wh       ^"^  ^f  ^  testator,  by  a  will  duly  executed  to  pass 
»^w' wutc  ^^^^^>  directs  the  whole  of  his  real  and  personal  estate 
to  be  equally     to  bc  sold,  and  out  of  the  produce  thereof  certain  le- 

in  bis  contcDi-  ,  ,  , 

piation,  as  tbe  gacics  to  be  paid,  and  then  by  an  unattested  codicil  in 
wbicbtbeicga-  terms  rcvokcs  his  will,  which  revocation,  from  the  want 
Stfsfiedra^'re-  ^^  solemnity,  can  only  operate  upon  the  previous  dis- 
t^M  to  tS'  positions  of  the  personal  estate,  a  very  nice  and  curious 


CHAP.  IV.  §  3.]     fVills  charging  Lands.  153 

question  may  arise^  whether  the  legacies  are  to  be  conr  personalty, 
sidered  as  gone  by  the  partial  failure  of  the  fund,  or  as  as  to°the  roai*, 
remaining  charged  on  the  real  estate.    In  the  above  bdn'^*St*testcd 
cited  case  of  Sheddon  v.  Goodrich,  this  was  one  of  the  ffcording  to 

-'  the  statute, 

points,  and  one  on  which  the  present  Chancellor  ex-  ^»"  >e*^e  ^^^ 
pressed  a  painful  degree  of  dimculty  and  doubt.     The  ject  to  the 
distinction  stated  by  his  Lqrdship  appears  to  be  in  sub- 
stance as  follows  : — 

Where  a  testator,  in  general  terms,  subjects  his  real 
estate  to  his  general  legacies,  or  charges  his  legacies 
generally  upon  his  real  and  personal  property,  inasmuch 
as  the  primary  and  direct  source  from  which  the  le- 
gacies are  to  come  will  be  the  personal  estate,  (2)  the 

(2)  The  general  rule  is  clear,  that  the  personal  estate  is  liable  in 
the  first  instance  to  the  payment  of  debts.  But  this  general  rule  sup* 
poses,  that  the  engagement  upon  which  the  debt  arose  was  primarily 
a  personal  contract ;  in  which  case  the  personal  estate,  as  having  re- 
ceived the  benefit,  becomes  the  proper  fund  out  of  which  the  pay- 
ment should  be  drawn ;  so  that  if  money  be  borrowed,  or  a  debt  be 
any  way  incurred,  and  a  mortgage  made  without  bond  or  covenant 
accompanying  it,  yet  the  mortgage  makes  it  no  more  than  a  specialty 
debt  in  equity,  and  the  land  comes  only  in  aid  of  the  personal  obliga- 
tion upon  the  simple  contract. 

The  rule  also  supposes,  that  it  was  originally  the  personal  contract 
of  the  testator  himself;  for  if  an  equity  of  redemption  has  descended, 
and  then  the  mortgage  is  transferred,  and  the  heir  covenants  to  pay  ^ 

the  mouey,  and  dies ;  still  as  the  mortgage  was  not  originally  his,  the 
land,  upon  the  second  descent,  roust  bear  its  own  burthen;  and  not- 
withstanding such  personal  contract  of  the  immediate  heir,  his  per- 
sonal assets  will,  upon  his  decease,  be  only  secondariltf  liable. 

The  same  doctrine  holds  if  the  equity  of  redemption  comes  by 
purchase  instead  of  descent.  As  it  was  not  originally  the  debt  of  the 
purchaser,  his  heir  will  not  be  entitled  to  be  exonerated  out  of  his 
personal  assets ;  and  the  order  of  cliarge  will  not  be  varied,  if  the  pur- 
chaser should  covenant  with  the  mortgagee,  for  still  it  was  not  primarily 
his  own  debt,  and  his  personal  contract  is  considered  as  being  only 
auxiliary ;  nor  if  he  covenants  with  his  vendor  to  save  him  harmless 
from  the  mortgage ;  for  still  the  purchaser  of  the  equity  of  redemption 
is  considered  as  having  bought  the  estate,  subject  to  the  charge  and 
with  the  burthen  upon  it,  to  which  his  covenant  has  relation  as  to  its 
principal;  and  indeed  he  takes  upon  himself  no  more  by  such  covenant 
Uian  would  have  been  without  it  laid  upon  him  by  a  court  of  equity. 

By  the  majorky  of  the  cases,  it  would  appear,  that  when  Hie  debt 
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land  being  regarded  in  equity  as  only  secondarily  and 
evevUually  charged  as  a  collateral  security  to  the  per- 
sonal estate^  if  the  principal  fund  is  afterwards  with- 
drawn^ the  rule  of  accessorium  sequitur  prtncipale 
seems  to  apply ;  and  as  the  land  was  charged  only  to 
help  the  deficiency  of  the  personal^  this  latter  fund 
being  wilhdrawny  and  not  failing  through  insiifficiency, 
the  testator  must  be  presumed  in  law  to  have  altered 
his  will  as  to  the  legacies.  But  where  a  testator  shews 
an  intention  to  bring  the  real  and  personal  estates 
into  one  fund^  by  directing  a  sale  of  both^  and  the 
legacies  to  be  paid  out  of  the  produce^  he  seems  to 
have  both  funds  eqiudly  in  contemplation;  and  not  as  in 
the  other  case^  (according  to  the  construction  the  law 
puts  upon  the  intention^)  to  mean  primarily  and  ori- 
ginally a  mere  personal  gift^  to  be  assisted  out  of  the 
real  property^  if  the  personal  fails.  The  distinction 
runs  into  great  subtilty : — but  is  there  any  distinction 
less  subtle  that  will  reconcile  the  authorities  ? 
The  Court  can-      jj  geems  that  the  effect  of  the  statute  of  Frauds  is  to 

not  tee  the  in- 
tention of  the    prevent  the  Court  from  seeing  the  intention  of  the  tes- 

tesUtor  with      '^  ° 

was  originally  the  debt  of  the  testator,  his  personal  assets  will  Dot  be 
exempted,  except  by  declaration  plain,  or  necessary  implication,  con* 
taiued  in,  or  arising  from  the  will ;  and  that  mere  parol  or  extrinsic 
evidence  cannot  be  admitted  in  opposition  to  the^  above  rale.  It  is 
agreed  that  a  testator  may,  if  he  please,  bequeath  his  personal  estate, 
as  against  his  heir  or  devisee,  clear  of  debts:  but  it  is  left  by  the  cases 
somewhat  uncertain  what  mode  of  expression  will  suffice  for  this  par- 
pose.  However,  it  is  settled,  that  merely  charging  the  real  estate,  or 
even  creating  a  term  for  payment  of  debts,  is  not  an  exemption  of  the 
personal.  The  personal  estate  may  be  said  to  be  first  subject.  %  The 
estates  devised  for  the  payment  of  debts.  3.  The  estates  descended  ; 
and  this,  though  the  estates  are  subject  to  a  general  charge  for  the  pay* 
ment  of  debts.  4.  Real  estates  specifically  devised,  subject  to  and 
generally  charged  with  the  payment  of  debts.  The  Reader  will  find 
all  the  authorities  on  this  snbject  in  Mr.  Coxe's  note  to  Evelyn  r. 
Evelyn,  2  P.  Wms.  059,  and  the  note  of  Mr.  Sanders  to  Galton  r. 
Hancock,  9  Atk.  438,  U>  which  may  be  added  the  cases  of  Hamilton 
V.  Worley,  «  Ves.  Jan.  62.  Woods  v.  Huntingford,  3  Ves.  Jan.  120. 
Boiler  r.  BuUer,  5  Ves.  Jun.  617.  Waring  v.  Ward,  5  Ves.  Jan.  670. 
7  Yes.  Jun.  332. 
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tator  to  dispose  of  the  real  estate  (3),  if  he  has  not  done  respect  to  his 
it  with  the  solemnities  enjoined  by  the  statute;  for  in  unless  he  ex-' 
Sheddon  v.  Goodrich,  the  codicil  declared  an  intention  wintl^uud 
to  make  a  new  disposition  of  the  real  as  well  as  the  l^^lu^t^x^ 
personal :  but  as  it  could  only  have  the  effect,  for  want 
of  execution,  of  revoking'  the  charge  of  the  personal, 
the  land  was  construed,  notwithstanding  the  contrary 
intention  expressed,  to  remain  onerated,  upon  the  prin- 
ciple of  the  distinction  above  stated,  between  the  case 
where  legacies  are  charged  upon  a  mixed  fund,  and 
where  they  are  wholly  issuable  out  of  the  personal  in 
the  first  place,  the  real  estate  being  meant  only  to  come 
in  aid  as  a  supplemental  and  secondary  resource.     And 
this  a  testator  will  be  construed  to  mean,  unless  he 
plainly  expresses  or  indicates  a  contrary  intention,  (x) 

In  the  case  of  Buckeridge  v.  Ingram,  (y)  where  a 
testator,  by  a  will  duly  executed,  gave  an  annuity  to 
his  daughter,  charged  on  all  his  estates,  both  real  and 
personal,  and  by  codicil  not  attested,  gave  his  real  and 
personal  estate  to  his  mother  for  life,  the  personal  estate 
only  was  held  by  this  new  disposition  to  be  discharged 
from  the  annuity;  or,  in  other  words,  the  annuity  was 
revoked  as  to  the  personal  estate,  but  remained  a  charge 
upon  the  real ;  and  the  present  Chancellor  seems  to 
have  approved  of  that  judgment ;  (z)  who  says  that 
''Lord  Alvanley,  as  he  understood  upon  conversing 
with  him,  proceeded  upon  this,  that  it  was  not  the  case 
of  a  legacy  given,  as  in  Brudenell  v,  Boughton,  and 
that  legacy  altered,  modified,  or  extinguished  by  a  sub- 

(jc)  Vide  Ancaster  c.  Mayer,  1  Bro.  C.  R.  454. 
.(^)  2  Ves.  Jun.  652.  («)  8  Ves.  Jun.  500. 


(3)  Thus  in  Backeiidge  v.  Ingram,  2  Yes.  Jun.  652.  the  Master  of 
the  Rolls  (the  late  Lord  Alvanley)  observed,  ^^  that  he  could  not  read 
the  will  without  the  word  ^  real'  in  it :  but  he  could  say^  for  the  sta- 
tute enabled  him,  and  he  was  bound  to  say,  that  if  a  man,  by  a  will 
unattested,  gives  both  real  and  personal  estate,  he  never  meant  to  give 
the  real  at  ally  In  Sheddon  v.  Goodrich,  Lord  Eldon  noticed  the 
accuracy  with  which ^Lord  Alvanley  expressed  himself  as  to  that  point. 
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sequent  testamentary  paper^  but  a  charge  created  upon 
two  funds ;  and  the  testator^  by  a  subsequent  paper^ 
withdrew,  not  the  gift  of  the  thing,  but  one  of  the  funds^ 
which  by  the  former  paper  was  made  liable  to  the  pay* 
ment  of  that  charge,  still  leaving  a  subsisting  demand  ; 
for,  being  given  out  of  the  real  as  well  as  the  personal 
estate,  the  gift  out  of  the  real  remained,  though  that 
out  of  the  personal  was  gone  ;^not  because  the  thing- 
given  was  destroyed,  but  the  fund  out  of  which  it  was 
given."     If  the  presumption  of  adding  any  thing  to  his 
Lordship's  remarks  on  the  point  in  Buckeridge  v.  In- 
gram may  be  excused,  it  might  be  suggested,  that  the 
potter  of  distress  accompanying  the  annuity  in  that  case, 
seemed  to  mark  the  real  property  as  an  original  fund  in 
the  testator's  contemplation  for  producing  the  annuKy. 
Devise  of  a       •In  the  early  case  of  Hyde  v.  Hyde,  (a)  which  appears 
land  must  be     to  havc  bccu  the  first  case  upon  this  subject.  Lord 
tJsted  by  three  Chancellor  Cowper  observed,  that  these  legacies,  charged 
witnesses.        upon  land  by  an  unattested  codicil,  were  not  devised  ovt 

of  the  land  like  a  rent,  but  were  only  secured  by  land, 
which  before  was  well  devised.  And  the  same  Chan- 
cellor clearly  held,  that  a  rent  out  of  freehold  would  not 
pass  but  by  a  will  attested  by  three  witnesses.  Mr. 
Justice  Duller  (6)  put  the  case  as  to  rents  strongly  thus: 
''  It  is  clear  upon  the  statute,  that  a  rent  cannot  pass 
without  three  witnesses  ;  for  the  statute  says,  '  lands 
and  tenements/  and  a  rent  is  a  tenement;  and  if  a  tene* 
ment  could  pass  without  witnesses,  it  would  be  in  direct 
opposition  to  the  act."  Whatever  comes  properly  within 
the  description  of  a  tenement,  or,  to  use  the  words  of 
the  Master  of  the  Rolls  in  Buckeridge  v,  Ingram,  (c) 
wherever  a  perpetual  inheritance  is  granted,  which 
arises  out  of  land,  or  is  in  any  degree  connected  with, 
or  ''  exerciseable  within  it,  it  is  that  sort  of  property 
which  the  law  denominates  real,  and  cannot  pass  with- 
out three   witnesses."     It  seems  not  to  be  doubted. 


(tf)  1  Eq.  Ab.  409.  {b)  %  Ves.  Jun.  2318. 

(c)  2  Ves.  Jun.  663,  4. 
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therefore,  but  that  tolls,  (d)  where  they  are  not  for  SoaisotoUs, 

\        ,  •^  navigation 

terms  of  years  only,  navigation  shares,  (e)  commons,  »harc8,  com- 
the  profit  of  a  stallage,  petty  customs,  (/)  market,  piwai^,  &c?^' 
fair,  or  piscary,  (which  are  subject  to  dower,  (g) )  are 
within  the  clauses  respecting  the  execution  and  revo- 
cation of  wills.  But  in  Stafford  v,  Buckley,  (h)  Lord 
Hardwicke  held  an  annuity  in  fee,  granted  out  of  the 
4^  per  cent,  duties,  upon  goods  exported  from  the  West 
Indies,  to  be  a  personal  hereditament;  and  in  Lady 
Holdemess  v.  The  Marquis  of  Carmarthen,  (i)  it  was 
held  by  Lord  Thurlow,  that  an  annuity  charged  upon 
the  post-office,  till  a  sum  to  be  laid  out  in  land  should  be 
paid,  was  a  personal  annuity  y-and  the  inference  is,  that 
such  property  may  be  passed  by  a  will  not  attested  by 
three  witnesses. 


SECT,  III. 
Attendant  Terms. 

TERMS  of  years  will  pa8s(l)  by  a  will  unattested  :  21Sr«A*^?i;6 
but  terms  attendant  on  the  inheritance  are,  as  to  the  injicritancc  are 

within  the  ita* 

equitable  interest  in  them,  within  the  statute,  though  tute  29  Car.  2. 

((0  2  Blackst.  Com.  20. 

(e)  Dnrbuttcr  r.  Bartholomew,  2  P.  Wms.  127.  Backeridge  r.  In- 
gram, 2  Yes.  Jon.  652. 

(/)  Major  of  Yannoath  v.  Eaton,  3  Burr.  1402.  Negus  v.  Coul- 
ter, Ambl.  367. 

{g)  Co.  Litt.  19, 20.  (A)  2  Vcs.  170. 

(i)   1  Bro.  C.  R.  377. 


(1)  But  they  cannot  be  created  but  by  a  will  attested,  because  the 
creation  of  a  term  affects  the  real  estate.  The  statute  of  Frauds  takes 
notice  of  all  lands  devisable  by  the  statute  of  Wills  or  by  the  custom  of 
Kent,  which  shews  that  only  freeholds  of  inheritance  are  within  it. 
Attorney-General  v.  Graves,  Ambl.  155. 
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the  legal  estate  is  exempt  from  its  operation.  The  case 
of  Whitechurch  v.  Whitechurch  (A:)  will  explain  this 
point.  Edward  Whitechurch  took  a  mortgage  of  Bat- 
comb  Lodge  from  one  Bisse,  for  500  years, .  to  com- 
mence from  the  making,  for  securing  the  sum  of  200/. 
and  interest ;  and  afterwards  took  another  security  of 
the  same  lands  from  Bisse,  the  mortgagor,  for  lOOQ 
^  years,  in  the  name  of  another  person,  but  in  trust  for 
himself,  to<5ommence  also  from  the  making.  After  this 
Edward  Whitechurch  purchased  the  inheritance  of  the 
premises  in  his  own  name ;  and  having  no  wife  or  issue 
male,  made  his  will  entirely  in  his  own  handwriting, 
whereby  he  devised  the  premises  to  his  nephew,  being 
the  son  of  his  younger  brother  Joseph  Whitechurch, 
for  his  life ;  remainder  to  his  son  Edward  Whitechurch, 
and  to  the  heirs  male  of  his  body  for  ever;  and  made  his 
brother,  Joseph  Whitechurch,  his  executor  and  re- 
siduary legatee: 

It  happened  that  this  vnll,  (though  intended  to  be 
perfected  as  such)  by  reason  of  the  testator's  sudden 
death,  had  no  date,  nor  any  name  subscribed  thereto, 
nor  was  the  same  attested,  but  the  executor  had  proved 
it  in  the  spiritual  court,  and  assented  to  the  devise  to 
the  nephew ;  whereupon  the  elder  brother's  daughter, 
who  was  heir  to  the  testator,  brought  her  bill,  in  order 
to  compel  the  executor  and  the  devisee  to  assign  over 
the  term  to  her. 

It  was  objected  for  the  defendants,  that  the  executor 
had  assented  to  the  devise,  and  that  the  will,  though  not 
attested  by  three  witnesses,  was.  however  good  at  hw 
to  pass  tMs  term  of  500  years,  which  was  a  subsisting 
term,  and  not  merged  in  the  inheritance,  by  reason  of 
the  intermediate  term,  and  which  intermediate  term 
operated  as  a  grant  of  the  reversion,  and  not  as  a  grant 
of  a  future  interest,  (for  it  was  admitted  that  a  future 
interest  would  not  prevent  a  merger :)  but  this  grant  of 
1000  years,  being  to  commence  from  the  making,  did 

(k)  3  P.  Wm.  iM. 
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pass  the  reversion  for  1000  years ;  which  was  acceded 
to  by  the  Court. 

Then  if  this  will  would  pass  the  term  at  law^  and  was 
agreeable  to  the  intention  of  the  party^  it  was  said  to 
be  very  hard  that  equity  should  interpose  to  disappoint 
the  will,  especially  when  it  was  in  favour  of  so  near  a 
relation  as  a  nephew  of  the  testator^  and  one  of  his  own 
name ;  and  all  this  for  the  sake  of  one  not  more  nearly 
related ;  and  who,  on  her  marriage,  would  probably 
change  her  name.  It  was  furthermore  added,  that  in 
all  cases  between  volunteers,  (as  the  heir  and  devisee 
were  here)  he  that  had  the  law  on  his  side  used  to 
prevail. 

But  it  was  decreed  by  the  Master  of  the  Rolls,  that 
as  this  was  a  term  which  would  have  attended  the  inhe- 
ritance, and  in  equity  have  gon^  to  the  heir  and  not  to  . 
the  executor,  in  which  respect  it  was  to  be  considered 
as  part  of  the  inheritance ;  so  the  will  which  was  not 
attested  by  three  witnesses,  as  the  law  required  it  to  be 
when  land  was  to  pass,  should  not  carry  this  term ;  that 
though  it  was  true,  such  a  will  as  in  the  present  case 
would  be  sufficient  to  pass  a  term  in  gross,  yet  it  should 
not  pass  a  trust  of  a  term  attendant  on  an  inheritance. 
That  a  will,  not  attested  as  the  statute  of  Frauds  re- 
quires, should  not  pass  any  estate  of  which  the  heir,  as 
heir,  would  otherwise  have  had  the  benefit.  That  if 
the  devisee  of  the  land  had  brought  a  bill  against  the 
executor  and  heir,  to  have  compelled  the  executor  to 
consent  to  this  devise,  a  court  of  equity  would  not  have 
decreed  it  fur  the  devisee ;  and  if  so,  the  voluntary  act 
of  the  executor's  consenting  would  not  alter  the  case, 
for  at  that  rate  it  would  be  in  the  power  of  the  executor 
to  make  it  a  good  or  a  void  devise,  just  as  he  should 
think  proper.  Besides,  the  Court  observed,  that  it  was 
the  intention  of  the  testator  in  the  present  case,  not  to « 
pass  the  term  only,  but  also  to  convey  the  inheritance 
which  was  expressly  disposed  of  by  the  will,  to  the  ne« 
phew  for  life,  remainder  to  his  first  and  other  sons  in 
tail.     Though  as  to  this,  it  was  said  to  be  extremely 
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hard,  that  because  quite  so  much  as  was  intended  could 
not  pass,  therefore,  the  devisee  should  be  deprived  of 
that  which  might  lawfully  pass,  and  which  was  a  less 
estate  than  was  intended  him  ;  or,  because  all  could 
not  pass,  therefore  nothing  should.  However;  for  the 
above  reasons,  the  Court  decreed  the  devisee  and  exe- 
cutor to  join  in  assigning  the  term  to  the  plaintiff,  the 
testator's  heir  at  law,  but  no  costs  on  either  side  ;  this 
decree  was  afterwards  affirmed  on  an  appeal  by  the 
Lords  Commissioners  Gilbert  and  Raymond. 

When  this  cause  was  reconsidered  on  the  appeal  be- 
fore the  Lords  Commissioners  Gilbert  and  Raymond,  (/) 
Gilbert,  Baron,  was  of  opinion,  that  this  was  a  term  at- 
tending the  inheritance,  and  to  protect  the  same  from 
intermediate  incumbrances,  and  that  an  unmerged  term 
in  the  same  person  is  in  him  in  nature  of  a  trustee  to  at- 
tend the  inheritance,  and  that  it  would  be  very  danger- 
ous to  all  the  inheritances  in  England,  if  unmerged 
terms  should  be  taken  to  be  terms  in  gross  in  the  own* 
ers  of  the  inheritances,  and  pass  as  such. 

If  this  should  be  construed  a  term  in  gro^s,  then 
it  was  such  a  chattel  interest  as  might  pass  by  the 
will,  though  all  the  solemnities  required  by  the  sta- 
tute were  not  observed  :  but  if  it  was  a  term  annexed 
unto,  and  attending  the  inheritance,  it  could  not  pass 
by  this  will  in  any  othbr  manner  than  the  inheritance 
would  pass.  It  had  been  allowed  at  the  bar,  that  the 
term  for  two  thousand  years  was  annexed  to  the  in- 
heritance, but  it  was  said,  that  the  term  for  five  hun- 
dred years  was  not :  no  reason,  however,  was  given 
why  there  should  be  such  a  difference  between  these 
two  terms,  that  one  should,  and  the  other  should  not 
attend  the  inheritance ;  and  certainly  it  could  never 
be  said  with  any  colour  of  reason,  that,  where  a  mort- 
'  gagee  of  a  term  of  years  purchased  the  inheritance, 
that  such  term,  when  in  himself  and  unmerged,  should 
go  and  descend  in  a  course  different  from  the  inherit- 

(/)  9  Mod.  1«7. 
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ance ;  for  it  was  the  constant  and  uniform  construction 
in  that  court,  that  such  a  term  shall  be  annexed  to,  and 
protect  the  inheritance,  and  attend  the  same;  and  it 
would  be  a  dangerous  construction  in  equity  to  make 
the  inheritance  and  the  term  separate  and  distinct  es- 
tates in  one  person,  (m) 

Lord  Commissioner  Raymond  differed  from  Baron 
Gilbert  in  a  part  of  the  view  which  he  took  of  this  doc- 
trine. He  was  of  opinion,  that  where  a  term  comes  to 
an  executor,  by  implication,  as  a  chattel  interest,  or 
to  a  devisee  by  a  general  devise  of  aU  chattels ;  or 
where  it  vests  in  an  administrator,  generally,  for  want 
of  a  will;  in  such  cases,  the  heir  at  law  would  be  com- 
petent to  apply  to  the  Court  to  have  the  term  assigned 
to  another,  to  attend  and  protect  tbe'inheritance  :  but 
that,  since  it  was  agreed  on  all  hands  that  the  term 
passed  at  law,  it  was  a  question,  whether  that  court 
could  take  it  from  him  to  whom  it  was  expressly  de- 
vised, in  favour  of  the  heir  at  law,  who  was  a  volunteer 
as  well  as  the  devisee  ? 

He  was  of  opinion,  however,  that  where  a  term  was 
expressly  limited  to  attend  the  inheritance,  there,  though 
the  testator  likewise  expressly  devised  it  to  another,  it 
would  not  pass  beneficially :  but  that  where  it  attended 
the  inheritance  only  by  construction  or  operation  of  law, 
or  in  an  equitable  notion,  as  a  term  brought  in  and  as- 
signed by  creditors,  or  a  term  raised  for  children's  por- 
tions, or  for  other  particular  purposes  ;  there,  if  the  tes- 
tator expressly  devised  such  term,  it  would  pass.  For 
where  a  man  had  a  term  for  years,  which  only  by  in- 
tendment of  law  attended  the  inheritance,  certainly  he 
had  a  power  to  sever  such  a  term  from  the  inheritance ; 
and  if  he  should  assign  it  to  one  man,  and  mortgage  the 
inheritance  to  another,  in  such  case  the  term  should  not 
attend  the  inheritance,  but  would  become  a  term  in 
gross  ; — ^and  why  should  not  a  man  have  the  like  power 
to  do  the  same  thing  by  will,  if  he  thought  fit.     But  as 

(w)  And  see  Villiersr.  ViUiers,  2  Atk.  71. 
VOL.  I.  M 
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In  that  win  there  was  no  apparent  intention^  that  the 
testator  designed  to  pass  this  term  as  a  separate  interest 
from  the  inheritance^  though  there  were  sufficient  words 
to  pass  it  in  general ;  it  was  to  be  considerqd^  whether 
such  general  words  should^  after  the  death  of  the  tes* 
tator^  sever  that  term  from  the  inheritance^  which  at* 
tended  and  protected  it  in  notion  of  equity^  before  such 
devise  was  made. 

< 

^"X^^"  The  distinctions  taken  by  Lord  Coinniiflskmer  Ray « 
lImI/c^^-  ™^^^  ™^y  ^^  ^ w^  readily  uaderstood,  by  being  stated  as 
'''^?.^~..    foUowft :«— that  a  term  of  years  may  have  beoooie  attend* 

mond  inWlute-  ■        •    i       .  -.  ,t    , 

chafch «.        ant  upom  the  inheritance  aner  all  the  emreis  piiniofea 

of  its  creation  are  satisfied^  by  cooaequence  and  ope^ 
ration  of  law ;  or^,  after  such  aatisiuction^  it  may  have 
eiqiressly  received  thia  ulterior  destination  by  actual  as* 
signment  fot  this  purpo8e:~^thal^  if  a  term  be  in  l&e  pre* 
dicament  first  above  supposed^  and  a  person^  having  in 
himself  such  term  unmerged^  by  reason  of  an  intervening^ 
reversionary  term  outstanding,  or  by  reason  of  the  1^^ 
estate  in  the  inheritance  being  in  another  for  his  bene- 
fit^ expressHy  detnses  the  term  by  a  wiU  oajpMble  only  of 
passing  chattel  interests^  the  term  wiH  be  severed  from 
its  accidental  connection  with  the  freehold^  and  wiH  go 
to  the  devisee  as  a  beneficial  interest;  or^  ia  other 
words,  will  pass  in  equity  as  well  as  at  law-  That  if  it 
be  not  saeocpressZy  devised,  the  heir  at  law  will  be  en* 
titled  beneficially  to  the  term  for  the  protection  of  the 
inheritance ;  or,  in  other  words,  the  equity  in  the  term 
will  descend  as  a  part  of  the  inheritance  for  want 
of  an  execution  of  the  will  sufficient  to  pass  freehold 
estates. 

But  supposing  such  satisfied  term  to  have  once  re- 
ceived an  express  destination  to  attend  upon  the  inhe- 
ritance, then  it  seemed  to  the  Lord  Commissioner  to 
be  immaterial  whether  it  were  expressly  and  by  name 
devised  by  the  testator,  or  included  under  a  gemjeral 
devise  of  his  chattels^  or  suffered  to  devolve  to  the  exe- 
cutor or  administrator ;  it  being  that  judge's  opinion, 
that  where  such  express  limitation  had  been  m»de^  it 
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would  not  pass  by  a  wiQ  unattested^  though  the  testator 
expTVMhf  dmhed  it  to  another. 

The  whole  of  this  doctrine  of  the  Lord  Comiiiis^ 
sioner^  who  delivered  his  opinion  to  the  effect  last 
above  mentioned^  turned  upoli  a  distinction  between,  a 
term  assigned  upon  an  express  declaration^  (^  Xrtfst  to 
attend  the  inheritance^  and  a  term  constructively  so 
attendant  by  impMcation  and  operation  of  equity.  But 
the  case  of  Willoughby  v.  Willoughby  (n)  has  clearly 
D^;alived  any  such  distinction  between  estates  expressly 
made  attendant  upon  the  inheritance^  and  those  so  con- 
sidered by  constructioni  of  equity.  And  in  the  qame 
case  it  was  also  laid  down  by  Lord  Hardwicke  that  the 
tecm^  in  whatever  manner  it  may  have  become  attend- 
ant^ may  be  diaannexed  and  turned  into  k  teim  in  gross 
at  any  time  by  the  owner  of  the  inheritance^  if  he  par- 
ticularizes his  intention  so  to  disannex  it^ 


SECT.  IV. 
Things  annexed  to  the  Freehold. 

* 

A  WILL  must  operate  upon  the  testator's  property  Aatowmsaf- 
according  to  the  state  it  is  found  in  at  his  death.  Unless  amwxfd  uT or 
an  actual  severance  has  taken  place  in  the  lifetime  of  S^  fr^hoKu* 
the  testator  he  is  incapable  by  his  will,  unattested^  of 
devising  the  appendages  of  the  freehold,  in  separation 
from  the  subject  to  which  they  adhere.     And,  therefore, 
according  to  Perkins,  (tit.  Devises,)  from  whom  Swin- 
burn  (o)  has  copied  the  doctrine,  those  things,  which 
after  the  death  descend  to  the  heir  of  the  deceased,  and 
not  to  his  executor,  cannot  be  devised  by  testament, 
except  in  cases  where  it  is  lawful  to  devise  lands,  tene- 
ments, or  hereditaments.     So  the  law  stood  before  the 
statute  of  Frauds,  and  so  it  is  apprehended  it  remains  in 

< 

(»)  1  T.  R.  763.  (o)  Part  iii.  sect.  6. 

u2 
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relation  to  the  new  requisites  to  a  devise  of  freeholds 
introduced  by  that  statute.  The  same  rule,  extends,  to 
things  which  belong  to  the  realty  by  simple  annexation 
to  the  freehold ;  which  may  not  be  devised  away  by  a 
will  unattested^  unless  they  were  separated  before  the 
death  of  the  testator ;  of  which  description  are  doors 
and  windows^  and  even  furnaces^  ovens,  tables  and 
benches,  if  fixed  and  mortised  in  the  earth ;  and  so,  in 
general,  are  all  those  accompaniment  of  the  freehold 
which  a  tenant  cannot  remove  or  destroy  without  being- 
guilty  of  waste,  (p) 

Treei.  |f  ^  ^^^  seised  in  fee  of  lands  bequeath,  by  will  suf- 

ficient only  to  carry  personal  estate,  all  his  trees  growl- 
ing upon  his  land  at  the  time  of  his  death,  the  devise 

Com  growing,  jg  yoid.  But  if  he  devise  away  the  com  growing  upon 
the  same  land  at  the  time  of  his  death,  such  devise  wiH 
be  good  by  a  will  unattested.  The  trees  are  parcel  of 
the  freehold  till  actually  severed ;  and,  unless  devised 
away  by  a  will  applicable  to  freehold,  descend,  toge- 
ther with  the  land,  to  the  heir :  but  the  com  which 
was  sown  by  the  testator  will  go  to  the  legatee  of  his 
personal  estate,  as  goods  and  chattels,  {q)  If  there  be 
no  personal  bequest  which  will  apply  to  it,  then  an  ex- 
press devise  of  the  lands  themselves,  though  no  mention 
is  made  of  the  corn,  will  give  it  to  the  devisee ;  as  the 
law  holds  in  such  case  that  the  intention  of  the  testator 
was  to  pass  the  land,  together  with  its  fmits.(r)  But  if 
there  is  jieither  bequest  of  the  corn  nor  devise  of  the 
land,  it  will  go  to  the  executor  or  administrator,  and 
not  to  the  heir,  {s) 

Thus,  it  has  been  always  held  that  if  a  man  be  seised 
of  land  in  right  of  his  wife,  and  sow  the  land,  and  de- 
vise the  corn  growing  thereon,  and  die  before  the  corn 
be  reaped,  the  legatee  shall  have  the  corn,  and  not  the 

(jp)  4  Rep.  64. ;  and  see  Lawton  o.  Lawton,  3  Atk.  12. 
(9)  Fisher  v,  Forbes,  2  Eq.  Ca.  Abr.  39%. 
(r)  Winch,  51.    Cro.  El.  61,  461.    RolL  Abr.  727.;  and  see  Cox 
9.  Godsalve,  6  East.  604,  n. 
(f)  Gilb.  Ef  id.  347. 
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wife.  The  reason  of  the  law  in  Which  particular  is^ 
that  the  com  is  Jrucli^  induatritdis,  and  he  who  sows 
it  has  a  kind  of  property  in  it  divided  from  the  land^ 
gained  by  the  vety  act  of  sowing  it.  («)  If  however  one 
jointenant  sows  the  land^  and  dies  before  it  is  reaped^ 
the  corn  survives  with  the  land^  (1)  because  he  gained 
no  exclusive  property  by  the  act  of  sowing  it ;  for  he 
had  no  exclusive  property  in  the  land.  But  if  A.^  seised 
of  land^  sow  it  with  corn,  and  then  convey  it  to  B.  for 
life,  remainder  to  C.  for  life,  and  then  B.  die  before 
the  com  is  reaped,  C.  shall  have  it,  and  not  the  exe- 
cutors of  B.,  though  his  estate  was  uncertain,  for  the  ' 
reason  of  industry  and  charge  fails.  And  if  B.  and  C. 
both  die,  then  the  lessor  who  sowed  the  corn  shall  have 

it.(2) 

But  the  law  is  otherwise  in  respect  to  trees,  and  also  GraMand 
the  grass  and  herbage  not  separated  from  the  ground 
at  the  time  of  the  death  of  the  testator ;  for  this  is  not 
fruttus  industrialis  ;  and,  therefore,  as  a  tenant  for  life 
cannot  by  a  will  properly  executed  to  pass  freehold 
estate  make  any  disposition  thereof  to  operate  after  his 
death,  so  neither  can  the  owner  of  the  land  in  fee  sim- 
ple pass  it  in  separation  from  the  land  by  a  will  executed 
only  to  pass  chattel  and  personal  property.  And  it  will 
be  the  same  if  the  natural  product  is  increased  by  the 
sowing  of  hayseed,  or  other  assistances  of  cultivation. (u) 

(0  Hob.  132.  (u)  Co.  Lit  \S5  b. 


^"» 


(1)  Cro.  EliE.  61.  Dyer,  316.  (a).  Nevertheless  if  one  of  the  jotn- 
tenaats.  occupies  the  land  aione,  by  the  consent  of  the  other,  and  takes 
the  profits  alone  to  his  own  use,  it  seems  that  if  he  sow  the  land,  he  may 
devise  the  standing  com  away  from  the  survivor,  as  fructus  indusiri* 
aUsy  and  such  devise  will  be  good  and  effectual,  without  witnesses ; 
for  it  is  said,  that  such  assent  to  his  sole  occupation  of  the  land 
anounCs  to  a  lease  at  will,  and,  as  such,  gives  a  title  to  emblements ; 
but  such  assent  by  the  companion  must  be  express  and  positive.  Cro. 
Eliz.  314. 

(2)  Cro.  Eliz.  61.  For  the  doctrine  as  to  emblements,  see  Perk} 
s.  530.  Co.  Lit.  41,  45.  Hob.  13^  Roll.  Abr.  727.  Glib.  Evid.  246. 
Com.  Dig.  tit  Biens,  &•  1.  c.  2. 
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With  respect  to  beir-looins(3)  which  by  cratom  have 
gone  with  a  house^  they  cannot  be  devised  s^iarately 
by  the  owner  of  the  fee-simple,  even  hy  a  unU  executed 
to  pass  freehold  estates  ;  for  the  will  does  not  take  effect 
till  after  the  death  of  the  testator ;  by  whose  death  the 
heir-looms  by  ancient  custom  are  vested  in  the  beir^ 
and  the  law  prefers  the  custom  to  the  devise,  (y) 


Mortgages  in 
equitabkicon- 
lideration  an 
not  within  the 
clauses  re- 
specting wills 
in  the  statute 
of  Fmds. 


SECT.  V. 

Mortgages. 

WE  have  seen^  a  little  above^  in  the  case  of  attendant 
terms^  an  instance  wherein  chattel  interests  in  land, 
though  devisable  at  law  by  a  will  not  executed  and  at- 
tested ao^rding  to  the  statute^  are  from  the  particular 
view  taken  of  them  in  courts  of  equity  deemed  by  those 
tribunals  to  be  as  much  the  objects  of  the  requisitions 
of  the  statute  as  estates  of  inheritance.  The  converse 
of  the  doctrine  holds  in  respect  to  mortgages:  this 
interest  being  regarded  in  courts  of  equity  as  entirely 
personal,  a  will  unattested  seems  clearly  to  be  capable 
of  passing  the  beneficial  right  to  the  land ;  so  that  the 
devisee^  under  such  a  will  of  the  land  mortgaged^ 
would  be  permitted  by  the  Court  to  use  the  name  of 
the  heir  to  compel  payment  of  the  money^  or  make  the 
pledged  estate  his  own  by  foreclosure.  In  equitable 
contemplation  the  estate  in  the  land  remains  in  the 
mortgagor^  while,  in  respect  to  the  interest  of  the 
n^ortgagee^  the  land  takes  the  character  of  personalty 
as  following  the  nature  of  the  debt^  to  which  it  is  a 
collateral  security  ;  insomuch  that  if  a  mortgagee^  after 

(j^)  Roll.  Abr.  727. 


(3)  Loom  is  a  word  of  Saxon  original,  signif jing  Umb  or  mender. 
Spelm.  Gloss.  277. 
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making  bis  will^  forecloses  the  mortgage^  or  obtains  a 
release  of  the  equity  of  redemption^  the  mortgag^ed 
lands  will  not  pass  inclusively  under  the  general  wOrds^ 
lands^  tenements^  and  hereditaments^  contained  in  the 
will^  but  will  go  as  an  acquisition,  or  purchase,  subse* 
quent  to  the  will^  to  the  testator's  heir  at  \aw.{z) 

It  is  clear  that  the  mortgagor  cannot  pass  his  equity 
of  redemption  by  a  will  unattested ;  and  if  the  mort- 
gagee were  also  under  the  same  restriction^  the  statute 
would  cut  two  ways^  and  equity  would  be  inconsistent 
with  itself^  inasmuch  as  such  double  operation  of  the 
statute  would  imply  the  existence  of  the  real  estate  at 
the  same  moment  in  two  persons  distinctly.  The  truth 
seems  to  be^  that  the  mortgagee's  interest  is  contem- 
plated in  this  court  rather  as  a  right  than  an  estate,  . 
while  the  equity  of  redemption  has  rather  the  quality 
of  an  estate,  than  a  right  Thus  it  was  said  by  Lord 
Hardwicke^  that  in  the  eye  of  a  court  of  equity,  the 
equity  of  redemption  was  the  fee-simple  of  the  land  ;(a) 
and  though  Sir  M.Hale  called  it  an  equitable  right,  yet 
he  added,  that  it  was  inherent  in  the  land,  binding  all 
persons  coming  in  the  post,  or  otherwise. 


SECT.  VI. 
Election  in  Equity. 
IT  is  to  be  observed,  that  a  will  of  real  property,  not  An  unexecuted 

,  _  ,  -  ,.  .         1  J    will  is  not  even 

executed  and  attested  as  the  statute  directs,  la  classed  of  force  to 
among  those  acts  which  the  law  holds  to  all  intents  and  ek^hn  ^nst 
purposes  void  ;  so  that  neither  courts  of  equity  nor  of  law  tbelwi^tE 
will  pay  regard  to  the  intention  of  the  testator,  unless  he  ^^"^^l^^- 
has  given  it  effect  in  the  manner  dictated  by  the  Legis-  ^ai. 

(^z)  See  Casborne  v*  Scarfe,  1  Atk.  605.  Sir  Litton  Strode  v* 
Lady  Rassel,  2  Veni.  621.  Winn  v*  Littleton,  1  Vern.  3.  2  Vent. 
351.     3  P.  Wms.  62. 

(a)  1  Bl.  Rep.  145. 
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lature.  Upon  this  principle  such  unexecuted  will  is  not 
even  of  force  in  a  court  of  equity  to  raise  a  case  of 
election  against  a  person  taking  a  benefit  in  the  per* 
sonal  estate.  (5)  In  Hearle  v.  Greenbank,  (c)  D.  W. 
devised  all  his  freehold^  copyhold^  and  real  estate^  virhat- 
soever  and  wheresoever^  and  all  his  leasehold  estate^  to 
two  trustees^  their  heirs^  executors^  administrators  and 
assigns^  in  trust  to  apply  the  residue^  after  paying  their 
own  charges^  to  the  separate  use  of  his  daughter^ 
M.  W.,  a  married  woman,  during  her  life,  to  be  at  her 
disposal ;  not  subject  to  the  debts  or  control  of  her  hus- 
band ;  her  receipts  to  be  good,  and  to  be  permitted  by 
deed  or  writing,  executed  in  the  presence  of  three  or 
more  witnesses,  notwithstanding  her  coverture,  to  give 
and  dispose  of  all  his  freehold,  copyhold,  and  leasehold 
estate,  as  she  should  think  fit;  and  he  gave  to  the  same 
trustees,  whom  he  made  joint  executora,  his  personal 
estate,  in  trust,  for  the  sole  and  separate  use  of  M.  W.^ 
and  id  be  at  her  disposal,  and  not  subject  to  the  debts 
or  control  of  the  husband.  M.  W.,  then  under  the  age 
of  twenty-one,  but  above  seventeen,  made  her  will ;  and 
thereby,  in  pursuance  of  her  power  in  her  father's  will, 
gave  8000/.  to  her  daughter  Mary  when  she  attained 
the  age  of  twenty-one.  She  then  devised  the  residue  of 
her  real  and  personal  estate  to  the  plaintifis,  the  two 
Hearles,  their  heirs,  executors,  and  administrators,  for 
ever. 

The  bill  was  brought  by  the  plaintifis  to  have  the 
appointment  made  by  M.  W.  of  the  real  estate  in  their 
favour  established :  but  the  Court  considering  the  wiU  to 
be  void  by  reason  of  the  nonage  of  the  mother,  adjudged 
it  a  bad  execution  of  the  power.  Then  the  question 
arose,  whether  the  daughter  and  heir  at  law  could  take  the 
legacy  of  8000Z.  under  the  will,  which  was  well  devised, 
(the  testatrix  being  of  a  capacity  to  dispose  of  person- 
alty,) and  at  the  same  time  claim  the  lands  l^  descent, 
against  the  appointment,  or  was  put  to  an  election  upon 

(6)  7  Vcs.  Jun.  372.  (c)  1  Ves.  198. 
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the  rule  which  incapacitates  a  person  td  dispute  a  will 
in  any  part  under  which  he  claims.  And  the  case  for 
the  heir  was  thus  put  at  the  bar.  It  was  said  that  the 
rule  was  true^  when  properly  understood^  that  wherever 
a  person  claims  under  a  will^  and  by  the  same  yvill  pro- 
perly executed,  land  or  any  thing  else  is  devised  to  an- 
other^ which  the  testator  had  not  a  title  to^  the  person 
claiming  under  the  will  shall  not  dispute  the  title ;  since 
tlie  will  manifests  the  intent  how  the  whole  should  go  ; 
but  that  this  rule  did  not  go  to  make  good  what  was  in 
effect  no  will :  that  the  case  under  consideration  was 
one  in  which  there  was  no  will ;  it  was  not  the  case  of 
a  will  impeached  for  want  of  title  in  the  testator ;  it  was 
like  a  devise  to  a  charitable  use^  since  the  statute ;  it 
was  not  want  of  title^  but  want  of  capacity  to  make  any 
will  at  all  of  real  estate. 

To  this  distinction  the  Chancellor  seemed  to  accede ; 
observing^  that  as  to  the  equity  of  the  plaintiffs 
arising  from  the  claim  of  the  SOOOZ.^  it  was  true^  it 
was  determined  in  Noys  v.  Mordaunt^  {d)  that  if  lands 
in  fee  were  given  to  one  child^  and  to  another  lands 
entailed^  it  was  meant  they  should  release  to  each  other^ 
and  the  Court  had  gone  farther  since^ — to  the  case  of  a 
personal  legacy.  But  still  he  was  of  opinion^  that  this 
differed  from  all  those  cases^  and  that  the  heir  at  law 
was  not  obliged  to  make  her  election^  for  in  the  case 
before  him  the  will  was  void  ;  and  that  where  the  obli- 
gation arose  from  the  insufficiency  of  the  execution,  or 
invalidity  of  the  wili^  therb  was  no  case  where  the 
legatee  was  obliged  to  make  an  election ;  for  there  was 
no  will  of  the  land. 

His  Lordship  put  the  case  of  a  devise  by  a  tes- 
tator of  a  legacy  to  his  heir  at  law^  and  of  the  real  estate 
to  another  ;  where,  if  the  will  were  not  executed  accord- 
ing to  the  statute  of  Frauds  for  the  real  estate,  the  Court 
would  not  ol^ige  the  heir  at  law,  upon  accepting  the 
legacy,  to  give  up  the  land.  Such  a  case,  he  said,  differed 
from  Noys  v.  Mordaunt,  in  the  reason  of  the  thing : 

(d)  2  Vera.  581- 
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there  th6  testator  devised  some  lands  which  were^  and 
others  which  were  not^  his  own ;  and  the  Court  said^ 
that  the  devisee  should  suffer  the  lands  to  pass^  as  if 
they  were  the  devisor's  own.  But  in  the  principal  case^ 
whether  the  lands  were  the  testator's  own  or  not^  they 
could  not  pass  by  the  will. 
ButifinBuch       "Q^i  in  Bouffhton  t?.  Boughton  (e)  a  distinction  was 

unexecuted  .  o  o  ^   ' 

wiu  there  u  a  takcu  as  to  this  pointy  by  the  same  Chancellor  who  de- 
hwlpenc^'  terniined  Hearle  v.  Greenbank^  which  has  been  re- 
?ini>?dipute  cognized  and  confirmed  by  subsequent  authorities^ 
pu^ttohiJrfic-  'hottgh  with  some  remarks  upon  its  refinement  and 
^^^  subtilty. .  In  this  case  of  Boughton  v.  Boughton,  it  was 

held  that  a  legacy  to  an  heir^  upon  the  express  candt" 
tion  that  he  did  not  dispute  the  will^  would  put  the  heir 
to  an  election^  between  the  legacy  and  the  lands 
devised  away^  although  the  will  was  not  executed  ac^ 
cording  to  the  statute.  The  case  was  as  follows  : — ^A 
freeman  of  London  devised  his  real  estate  to  his  younger 
son^  Stephen  Boughton^-  and  all  his  personal  estate 
among  his  children ;  among  the  rest^  1^2002.  upon  some 
contingencies  to  Grace^  the  daughter  of  his  eldest  son  ; 
adding  this  clause^  '^  if  any  child  or  children  of  mine^  or 
any  in  their  rights  or  any  who  may  receive  benefit  by 
my  will^  shall  any  way  litigate^  dispute^  or  controvert 
the  whole^  or  any  part  thereof,  or  the  codicils  thereto 
belongings  or  not  give  such  discharges  as  my  will  re- 
quires^  or  not  comply  with  the  whole^  and  all  and  every 
condition  and  conditions  therein  contained^  both  as  to 
real  and  personal  estate^  such  child  or  children^  so  far 
as  it  relates  to  them  severally^  shall  forfeit  all  claim  and 
pretence  whatever  under  my  will,  and  shall  have  no 
more  than  the  orphanage  part  of  the  personal  estate  I 
die  possessed  of ;  revoking  what  I  gave  to  them,  I  g^ve 
it  to  my  residuary  legatees."  The  testator  underwrote 
to  this  instrument  an  attestation  in  the  common  form : 
but  the  will  was  not  signed  either  by  himself  or  by  any 
witness^   There  was  a  codicil,  without  date,  but  signed 

(e)  %  Ves.  12. 
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by  him^  {herein  taking  notice  of  and  reciting^  that  in 
further  consideration  of  that  his  last  will^  he  made  a 
codicil  thereto^  and  gave  directions  therein. 

Grace^  hy  the  death  of  her  father^  became  heir  at 
law  to  her  grandfather^  and  so  entitled  to  whatever  he 
left  to  descend,  or  which  ought  to  descend,  from  the  in- 
validity of  his  disposition.  She  being  an  infant  of  tender 
years,  this  bill  was  brought  by  Stephen,  the  youngest 
son  of  the  testator,  and  devisee  of  his  real  estate,  in 
order  that  she  might  make  her  election,  whether  she 
would  have  the  1,^X)/.,  or  the  land  which  happened  to 
descend  to  her ;  for  that  she  could  not  claim  both  :  but, 
if  she  chose  the  legacy,  she  must  let  the  real  estate  go 
according  to  the  intent.  The  point  is  particular,  and 
the  Chancellor's  judgment  perspicuous  ;  it  may  be  in- 
structive, therefore,  to  the  reader  to  lay  it  before  him 
at  some  lengtti. 

His  Lordship  said,  he  was  satisfied  that  the  infent 
ought  not  to  take  the  benefit  of  the  personal  legacy^ 
without  at  the  same  time  waiving  any  right  to  the 
descended  lands ;  and  that  it  was  very  different  from 
Hearle  r.  Greenbank.  The  testator  had  made  one  in- 
strument, in  which  he  had  used  words,'  expressions,  and 
clauses,  relative  both  to  real  and  personal  estate  ;  and 
in  it  was  contained  a  clause,  importing  in  words,  though 
not  by  force  of  the  instrument,  to  be  a  devise  of  the 
real  to  the  plaintiff,  giving  1,2002.  to  his  grand-daughter, 
and  taking  upon  him  to  dispose  of  his  whole  persona] 
estate  among  his  children,  who  would  not  be  bound 
thereby,  as  he  was  a  freeman.  He  then  added  the  ex- 
press  clause  which  was  the  sole  ground  of  distinction 
between  this  and  other  cases  ;  and  in  the  codicil,  took 
notice  of  that  very  instrument  as  a  will.  The  codicil 
was  signed  ;  which  put  that  difficulty,  which  otherwise 
might  have  arisen  from  the  imperfection  of  the  instru- 
ment, out  oft  the  question.  But  notwithstanding  this,  it 
was  a  will  only  by  force  of  the  instrument,  to  pass  per-^  ^^ 
sonal  estate  :  for  neither  the  will  or  codicil  was  so  exe- 
cuted  as  to  pass  real  estate. 
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The  plaintiff  insisted^  th&t  the  defendant^  having  a 
legacy  by  the  will,  which  was  undoubtedly  good,  should 
have  no  benefit  thereof,  unless  she  suffered  the  disposi- 
tion of  the  land  to  take  effect.  In  Noys  v.  Mordaunt,(/) 
(which  was  the  first  case)  the  testator  was  disposing  of 
land.  The  subsequent  cases^  till  Streatfield  v.  Streat- 
field,  (g)  were  all  of  a  devise  of  real  estate.  Had  the 
rule  srone  no  further,  but  been  confined  to  real  estate, 
this  objection  had  never  risen,  because  the  instrument 
must  be  effectual,  as  well  to  one  real  estate  as  another ; 
so  that  if  they  had  both  been  real  estates,  this  difficulty 
could  never  have  arisen  so  as  to  make  the  point  come 
into  question.  Lord  Talbot  went  so  far  as,  where  the 
will  comprised  both  real  and  personal  estate,  and  the 
land,  to  which  one  child  was  entitled  in  tail,  was  thereby 
given  to  another,  and  a  personal  legacy  to  the  tenant 
in  tail,  to  consider  it  as  an  implied  intent,  that  whoever 
took  by  that  will,  should  comply  with  the  whole ;  so 
that  he  put  the  party  to  an  election :  but  neither  ia 
Jenkins  v.  Jenkins,  nor  in  Streatfield  v,  Streatfield,  was 
there  a  question  of  the  defect  of  the  instrument. 

Then  came  Hearle  v.  Greenbank,  which  was  the  first 
case,  in  which  the  difficulty  arose  upon  the  defect  of  the 
instrument.  In  which  case  his  opinion  was,  that  there 
wa^  no  ground  for  the  Court  to  imply  a  condition  to 
abide  by  a  will  of  land,  when  there  was,  in  fact,  no 
will ;  and  that  it  would  be  dangerous  to  break  in  upon 
the  statute  of  Frauds,  by  making  an  estate  to  pass  by  an 
instrument  not  sufficient  to  pass  real  estates  ;  and  that, 
not  by  the  words  of  the  testator,  but  by  a  condition  im- 
plied by  construction  of  the  Court ;  therefore,  it  could 
not  be,  nor  wa^  it  warranted  by  any  precedent,  for  it 
was  only  guessing  at  the  intent  of  the  testator,  who 
might  leave  it  with  that  very  view.  But  the  question 
was,  whether  the  case  before  him  did  not  differ  from 
that  by  reason  of  the  express  clause  in  the  will.  It  had 
been  very  candidly  admitted,  that  if  there  was  no  devise 

(/)  2  Vera.  58L  (g)  Cas.  temp^Talb.  176. 
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of  a  real  estate^  but  a  personal  legacy  was  given  on  an 
express  condition^  that  the  legatee  should  not  enjoy  it^ 
unless  within  a  certain  time  he  conveyed  a  real  estate^ 
whether  coming  from  the  testator  or  not^  he  should  not 
enjoy  it  but  on  those  terms ;  the  lands  not  passing  by 
force  of  the  will^  but  by  the  operation  of  the  particular 
clause  stipulating  the  condition.  The  legatee  had  it  in 
his  power  either  to  part  with  the  land,  or  not;  if  he 
chose  not  to  part  with  the  land^  he  forfeited  the  condi- 
tion ;  for  any  lawful  condition  might  be  annexed. 

The  case  might  be  put  a  little  fiirther^  his  Lordship  said^ 
(though  it  was  almost  the  same  a^  the  one  before  him)  as, 
suppose  in  the  same  instrument  there  was  a  devise  both 
of  real  and  personal  estate^  the  will  executed  only  to 
pass  the  personal^  and  not  the  real :  but  a  condition  an- 
nexed that  the  personal  legatee  should  permit  the  same 
persons^  to  whom  the  land  was  given^  to  hold  to  them 
and  their  heirs :  the  condition  annexed  would  take 
place^  though  the  devise  was  void  as  to  the  lands  ac- 
cording to  the  statute  of  Frauds ;  for  the  l^^tee  could 
not  taVe  it  in  contradiction  to  the  testator's  words ;  and 
the  devise  in  the  principal  case  amounted  to  the  same^ 
as  if  the  testator  had  annexed  a  condition  to  permit 
Stephen  to  enjoy  the  land.  The  Court  must  put  a  rea- 
sonable construction^  which  was^  that  none  of  the  de* 
visees  should  receive  any  benefit  by  the  will/  unless 
they  suffered  the  whole  instrument  to  take  effect ;  not 
having  regard  to  the  validity  or  force  of  it^  according 
to  the  statute  of  Frauds^  but  to  the  clauses  and  expres- 
sions used.  In  Hearle  v.  Greenbank^  there  was  no 
condition  expressed  in  the  will ;  it  rested  singly  on  the 
construction  the  Court  was  to  make^  upon  the  implied 
condition  that  those  claiming  benefit  by  it  should  suffer 
the  whole  to  take  effect ;  and  then  it  must  necessarily 
refer  to  the  validity  of  the  will;  for  it  was  rightly  argued^ 
that  the  will  could  not  be  read  so  as  to  support  a  dis- 
position of  real  estate^  not  being  an  instrument  for  that 

purpose. 
In  that  case^  when  the  Court  was  to  make  such  a 
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eonstruction  by  implication  from  the  force  of  the  instru- 
ment itself^  the  Court  must  see  the  will^  and  could  not 
take  notice  that  it  was  a  will  of  real  estate :  but  in  the 
case  before  him>  where  there  was  such  a  condition  an- 
nexed to  a  personal  legacy>  the  Court  must  consider 
every  part  of  that  legacy^  whether  it  had  relation  to 
real  estate  or  not.  You  must  read  the  whole  will  re- 
specting^ the  personal  legacy^  let  it  relate  to  what  it  will; 
'  which  was  a  substantial  difference^  his  Lordship  said, 
and  w6ald  prevent  his  going  so  fiir  as  to  break  in  upon 
the  statute  of  Frauds^  and  at  the  same  time  would  at- 
tain natural  justice^  which  required^  as  iar  m  might  be^ 
anch  construction  to  be  made,  otherwise  •the  intent  of 
the  testator  might  be  overturned. 

But  aa  there  might  be  a  difficulty  bow  to  carry  the 
'**  into  execution,  (for  being  an  in&nt  of  tender  years, 
she  could  not  judge  for  herself^  nor  could  the  master 
judge  for  her,  it  being  on  several  contingencies,  ao  that 
until  she  came  of  age,  no  election  could  be  made,)  his 
Locdship  said,  the  j^ntiff  roust  till  she  attained  her  age 
receive  the  rents  and  profits  of  the  estate,  subject  to 
fintber  order  of  the  Court,  bat  must  be  restrained  from 
comfliitting  waste.  If  the  in&nt  should  elect  to  faara 
the  land,  then  whatever  the  plaintiff  should^  be  entitled 
ta  at  his  orphan^e  part  of  the  testator's  personal  estate, 
would  be  liabk  to  make  satisfaction  for  what  he  should 
have  received  out  of  the  rents  and  profits  of  the  real,  as 
the  Court  should  direct. 

The  distinction  taken  by  Lord  Hardwicke  between 
the  cases  of  Hearle  v.  Greenbank,  and  Boughton  v, 
Boughton,  was  recognised  and  adopted  by  Lord  Ken- 
yon,  in  Carey  v.  Askew,  ( 1 )  and  of  which  the  Chan*- 
eeHor  gave  the  following  account,  as  to  the  point  now 
under  consideration  from  his  own  note.  ''  1  have  looked 


(1)  The  case  is  reported  in  2  Bro.  C.  C.  58  :  but  the  point  utider 
consideration  in  the  text  only  appears  to  have  made  a  part  of  it,  by 
the  notes  referred  to  by  the  counsel  for  the  heir  at  law,  and  by  the 
ChanceHor  in  Sheddon  v.  Goodrich,  8  Ve$.  Jqd,  481. 
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at  my  own  note  of  Carey  v.  Askew.  Lord  Kenyon  there 
8aid  the  distinction  was  settled^  and  was  not  to  be  un- 
settled^ that  if  a  pecuniary  legacy  was  bequeathed  by 
an  unattested  will  under  an  express  condition  to  give 
up  a  real  estate  by  that  unattested  will  attempted  to  be 
disposed  of,  such  condition  being  expressed  in  the  body 
of  the  will^  it  was  a  case  of  election  ;  and  he  could  not 
take  tiie  legacy  without  complying  with  the  express 
condition.  But  Lord  Kenyon  also  took  it  to  be  settled, 
as  Lord  Hardwicke  had  adjudged^  that  if  there  was  nor- 
thing in  the  will  but  a  mere  devise  of  real  estate,  the 
will  was  not  capable  of  being  read  as  to  that  pail ;  and 
unless  the  legacy  was  given  so  that  the  testator  said 
expressly,  that  the  legatee  should  not  take,  if  the  con- 
dition was  complied  with,  it  was  not  a  case  of  elec- 
tion. The  reason  of  that  distinction,  if  it  were  res  in* 
tegra,  is  questionable/' 

In  the  late  case  of  Brodie  v.  Barry^  (h)  the  Master  of 
the  RoUs  observed,  that  if  it  were  necessary  to  discuss 
the  principles  upon  which  the  doctrine  of  election  de« 
pended,  it  might  be  difficult  to  reconcile  to  those  prin** 
ciples,  or  to  each  other^  some  of  the  decisioiia  which 
had  taken  place  upon  the  subject.  He  did  not  under- 
stand why  a  will,  though  not  executed  so  as  to  pass 
real  estates,  should  not  be  read  for  the  purpose  of  tUs^ 
covering  in  it  an  implied  condition  concerning  real 
estate  annexed  to  a  gift  of  personaltyj  as  it  was  ad- 
mitted it  must  be  read  when  such  condition  was  ex- 
pressly annexed  to  such  gift.  For  if  by  a  sound  con- 
struction such  condition  was  rightly  inferred  from  the 
whole  instrument,  the  effect  seemed  to  be  the  same  aa 
if  it  were  expressed  in  words. 

■ 

(A)  3  Ves.  and  Beam.  127. 
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SECT.  VII. 

Estates  hy  Custom. 

Vt  may  be  considered  as  settled  doctrine  that  wills  of 
copyholds  stand  clear  both  of  the  statute  of  Frauds^  and 
of  the  statute  of  Wills.  By  regarding^  the  surrender  as 
the  mean  whereby  the  lands  themselves  are  transferred, 
and  the  will^  as  having  no  specific  operation  under  the 
statute  of  Wills^  but  as  a  mere  declaration  of  an  use^ 
or  rather  an  appointment  of  the  person  to  be  admitted 
upon  the  surrender^  we  see  the  reason  (not  always  in- 
deed approved  of)  for  holding  wills  of  copyhold  lands 
to  be  out  of  the  statute  of  Frauds,  there  being  no  spe- 
cial provision  applicable  to  copyhold  estates  contained 
therein.  Accordingly  in  Carey  v.  Askew,  (t)  it  was 
held  by  Sir  Lloyd  Kenyon,  Master  of  the  Rolls,  that 
any  testamentary  paper  would  be  sufficient  to  pass  copy- 
hold lands ;  and  his  Honour  said,  "  he  hardly  expected 
to  hear  it  seriously  argued.  It  had  been  held,  that  a 
will  received  by  the  ecclesiastical  court  would  govern 
the  surrender  of  a  copyhold.  It  would  be  removing 
landmarks  to  entertain  a  doubt  upon  the  subject." 
Lords  lUc-  Lord  Macclcsfield  (Ar)  admitted  the  same  doctrine  as 
Haniwicke  not  perfectly  Settled  in  his  time,  though  certainly  not  with 
^^^^n.       any  approbation  of  its  reasons.     He  said,  that  it  was 

plain,  that  as  to  the  case  which  had  been  put  of  a  copy- 
hold surrendered  to  the  use  of  a  will,  and  afterwards 
devised  by  a  will  attested  by  one  or  two  witnesses,  such 
devise  had  been  adjudged  to  be  good,  and  that  his  opinion 
was,  never  to  shake  any  settled  resolution  touching  pro- 
perty or  the  title  of  lands,  it  being  for  the  common 
good  that  these  should  be  certain  and  known,  hozoever 
ill-grounded  the  first  resolution  might  be :  but  if  tliat 
had  not  been  settled,  it  might  be  more  reasonable  to 

(0  2  BrowD,  C.  R.  58.  (k)  2  P.  Wms.  258. 
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gay,  when  a  man  has  surrendered  his  copyhold  to  th* 
use  of  his  will,  a  will  of  this  copyhold  shall  be  so  exe- 
cuted, and  in  such  a  manner,  as  by  the  act  of  parlia-* 
ment  a  will  of  lands  ought  to  be  executed. 

Ag'reeable  to  which  opinion  of  Lord  Macclesfield  was 
that  of  Lord  Hardwicke  in  the  Attorney-General  t\ 
Andrews,  {t)  itho,  after  mentioning  this  established 
doctrine  in  respect  to  wills  of  copyholds,  observed  that, 
perhaps,  if  those  determinations  were  now  originally 
to  be  considered,  courts  of  law  and  equity  would  not 
have  gone  so  fiir ;  and  that  it  might  be  wished  it  wer6 
altered,  as  it  was  subject  to  the  same  inconvenience  as 
the  devise  of  freehold  lands. 

The  sentiments  of  Sir  Joseph  Jekyll  seemed  to  ac-  Same  doctrine 
cord  with  tliose  of  Lord  Chancellor  Macclesfield,  on  copyholds.  ^ 
the  impropriety  of  going  one  jot  farther  than  the  doc- 
trine had  already  gone  in  respect  to  the  devises  of 
copyholds ;  and,  therefore,  he  took  a  distinction  between 
a  devisee  of  the  legal  estate  in  a  copyhold,  duly  sur- 
rendered to  the  use  of  the  will  of  the  surrenderer,  (as 
to  which  he  admitted  that  the  attestation  of  witnesses 
was  not  necessary,)  and  the  devise  of  a  trust  or  equity 
of  redemption  of  a  copyhold.  This  opinion  appears  in 
a  memorandum  of  the  reporter,  in  3  P.  Wms.  259.  an- 
nexed to  the  case  of  Wagstaff  v.  Wagstaff,  which  was 
as  follows : — '^  Memorandum  in  Hil.  vac.  1727,  in  a 
cause  at  the  Rolls,  his  Honour  admitted  it  to  be  settled, 
that  where  a  copyhold  in  fee  is  surrendered  to  the  use 
of  one's  will,  such  will,  though  executed  in  the  pre- 
sence of  one  or  two  witnesses,  is  good,  because  it  passes 
by  the  surrender  and  not  by  the  will,  which  is  only  a 
declaration  of  the  use  of  the  surrender :  but  that  if  a 
copyholder  be  seised  only  of  the  trust  or  equity  of  re- 
demption of  the  copyhold,  and  devise  such  trust,  or 
equity  of  redemption,  there  must  be  three  witnesses  to 
the  will ;  for  here  can  be  no  precedent  surrender  to  the 
use  of  the  will  to  pass  this  trust ;  and  the  trust  and 

VOL.    I.  N  • 
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equity  of  redemption  of  all  lands  of  inheritance  are 
within  the  statute  of  Frauds  and  Perjuries^  otherwise 
great  inconvenience  would  arise  therefrom ;  and  it  is 
no  prejudice  to  the  lord  of  a  manor  to  comprise  the 
trust  of  a  copyhold  within  that  statute^  because  the  per- 
son who  has  the  leg^  estate  in  the  copyhold  is  tenant 
to  the  lord,  and  liable  to  answer  all  the  services/' 

But  in  Tiiffnell  v.  Page,  before  Lord  Hardwicke  in 
1740,  a  different  opinion  was  maintained  by  that  chan- 
cellor on  this  subject.  His  Lordship  said,  he  would  con- 
sider the  case  in  two  lights — first,  whether  the  will  of  a 
copyholder^  unattested  by  witnesses,  was  sufficient  to 
declare  the  uses  of  a  surrender,  pade  to  the  use  of  a 
will;  and^  secondly,  where  there  was  no  surrender, 
as  in  the  case  before  him,  whether  such  a  will  was 
sufficient  to  pass  the  trust  of  the  copyhold  lands  to  the 
plaintiff. 

With  respect  to  the  consideration  of  the  question  in 
the  first  of  these  lights,  his  Lordship  said,  that ''  where 
a  man  was  seised  of  copyhold  lands  and  surrendered  to 
the  use  of  his  will^  and  executed  a  will,  though  not  at- 
tested by  witnesses^  yet  it  should  direct  the  uses  of  the 
surrender ;  for  the  clause  in  the  statute  of  Frauds  and 
Perjuries^  which  required  the  testator's  signing  in  the 
presence  of  three  witnesses,  and  their  attestation  in  his 
presence,  was  confined  only  to  such  estates  as  passed 
by  the  statute  of  Wills  34  H.  8.  c.  5.  which  was  an  act 
to  explain  one  made  in  the  3Sd  of  the  same  King ;  and 
which  at  the  close  of  the  section  enacted,  that  the  words, 
estate  of  inheritance,  in  the  former  statute^  should  be 
declared^  expounded,  taken,  and  judged  of  estates  of 
fee  simple  only,  which  shewed  plainly,  that  it  did 
not  extend  to  customary  estates,  and  had  been  so 
settled  ever  since  the  case  of  the  Attorney-General  v. 
Barnes,  reported  in  2  Vernon,  where  it  was  said  that, 
as  to  such  of  the  lands  as  were  copyhold,  it  was 
,  agreed  they  were  well  appointed,  they  passing  by  sur- 
render and  not  by  will,  though  there  were  no  wit- 
nesses to  it. 
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As  to  the  second,  pointy  whether  the  will  in  question 
would  pass  the  trust  of  the  copyhold  lands,  his  Lordship 
said^  that  *'  where  the  legal  estate  was  in  trustees,  the 
cestui  que  trust  consequently  could  not  surrender,  but 
the  lands  should,  notwithstanding,  pass  by  this  devise 
according  to  the  general  rule  that  equity  follows  the 
law :  for  a  copyhold  would  pass  under  a  will  without 
three  witnesses,  or  where  there  were  no  witnesses  at 
all ;  and  if  this  nicety  was  not  required  in  passing  the 
legal  estate,  a  fortiori  it  was  not  in  passing  the  equita^ 
hU :  and,  therefore,  the  cestui  que  trust  might,  by  the 
same  kind  of  instrument,  dispose  of  the  trust  estate,  as 
if  he  had  the  legal  estate  in  him." 

As  the  attestation  of  three  witnesses  is  not  necessary.  An  attested 
SO  neither  has  it  any  efficacy  in  respect  to  copyholds ;  hold  imt  bJ 
so  that  if  a  surrender  b^  made  to  such  uses  as  the  sur-  ^l^t^^HL 
renderer  shall  appoint  by  his  will,  and  he  afterwards 
make  his  will,  executed  and  attested  according  to  the 
statute  of  Frauds,  such  will  is  nevertheless  subject  to  be 
revoked  or  republished  by  him  by  any  subsequent  tes* 
tamentary  paper,  attested  by  one  or  two  witnesses  only, 
or  without  any  attestation  at  all.  (m) 

If  a  surrender  be  made  to  the  use  of  a  will,  to  be  w*ny««^o^ 

,  *     ^  '  execnUon  be 

executed  according  to  the  statute,  or  with  any  other  so-  preMribedwith 
lemnities,  it  is  clear  that  such  prescribed  requisites  must  ^boid  it  mmt 
be  strictly  complied  with  as  in  other  similar  cases,  (n)         ^  "^^ 

But  although  it  seems  now  to  be  regarded  as  settled,  a  wui  ^pos- 
that  the  trust  or  equity  of  a  copyhold  estate  will  pass  equitable 

,  *  _,  estate  in  ciia- 

by  a  will  not  executed  or  atteste^l  according  to  the  sta-  tomary  free- 
tute  of  Frauds,  upon  the  principle  of  equitas  sequitur  ^^ted«id 
legem,  and  on  the  ground  that  a  strictness  which  had  ^t^^iiM 
been  dispensed  with  in  respect  to  the  legal  estate  in  j^^^' 
copyholds  ought  a  fortiori  to  be  dispensed  with  in  re- 
spect to  the  trust  estate  in  copyholds,  yet  a  different 
doctrine  seems  to  have  obtained  concerning  the  equitable 
interest  of  a  customary  freehold,  where  there  exists  no 

(m)  Vid.  Bttrkitt  9.  Barkitt,  2  Vem.  49S. 
(fi)  Vid.  Cotton  V.  Layer,  ^  P.  Wms.  633« 
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custom  of  the  manor  for  Burrendering  them  to  the  use 
of  a  will.  This  was  so  held  in  the  case  of  Hussey  r. 
Grills^  (o)  where  Elizabeth  Prowse,  beings  seised  of  a 
customary  estate  within  the  manor  of  Stoke  Ciimsland 
in  Cornwall^  surrendered  it  to  Thomas  Jones  and  his 
heirs,  who  afterwards  declared  the  trust  to  be  for  Eliza- 
beth Prowse,  her  heirs  and  assigns^  and  covenanted  to 
surrender  to  such  uses,  as  she  should  by  deed,  executed 
in  the  presence  of  two  witnesses,  or  by  her  last  will 
appoint.  Elizabeth  Prowse  afterwards  made  her  will 
in  writing,  not  attested  according  to  the  statute  of 
Frauds ;  (but  which  seems  to  be  mistakenly  reported^ 
as  the  decision  and  reasoning  of  the  case  plainly  sup- 
pose and  require  the  will  to  have  been  effectual,  and 
consequently  executed  according  to  the  statute,)  and 
devised  the  customary  estate  to  Margaret  Archer^  her 
heirs  and  assigns  for  ever.  She  afterwards  made  a 
codicil  in  her  own  hand-writing,  but  unattested ;  and 
thereby  revoked  the  devise  in  her  will  of  the  customary 
estate;  and  gave  it  to  Margaret  Archer  for  her  life 
only,  with  remainders  over ;  and  the  doubt  was,  whe^ 
ther  the  codicil  was  a  good  revocation  of  the  wiU> 
and  passed  the  customary  estate. 

The  Lord  Chancellor  Hardwicke  said  that  the  ques- 
tion was,  whether  these  customary  estates  were,  in 
point  of  conveyance  or  devise  by  will,  so  far  like  copy* 
holds,  that  the  determinations  with  respect  to  the  latter 
should  govern  these  in  like  manner  and  parity  of  reason. 
That  Courts  ought  to  avoid  making  large  and  liberal 
constructions  to  take  cases  out  of  the  statute  of  Frauds ; 
which  was  made  to  ascertain  property,  and  the  words 
whereof  were  very  extensive.  That  copyholds  were 
not  devisable  by  will,  nothing  passing  out  of  the  surren- 
deror till  the  will  was  made ;  and  when  it  was  made,  the 
lands  did  not  pass  by  the  will.  The  devisee  might  come 
and  be  admitted  on  the  foot  of  the  surrender  and  will 
taken  together,  just  as  if  the  name  had  been  inserted 

(o)  Amu.  299. 
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in  the  surrender  itself.     That  the  ground  of  his  opinion 
in  Tuffnell D.Page  WBLsequitas  sequitur  legem  ; — but  that 
customary  freeholds  and  copyholds  differed  extremely 
in  thehr  nature^ — ^the  latter  being  of  a  base  tenure^  and 
by  the  old  common  law  held  at  the  will  of  the  lord^ 
though  now  established  on  a  more  firm  footing ;  cus- 
tomary  freeholds  never  were  of  the  base  kind.     That 
Jones  was  a  trustee^  and  the  legal  estate  was  in  him. 
There  was  no  evidence  that  there  could  be  in  that 
manor  a  surrender  of  a  customary  freehold.     It  was 
agreed  that  there  never  was  such.     That  the  founda- 
tion of  the  determination  as  to  copyholds  was^  that  the 
party  might  dispose  by  surrender  and  will.     As  there 
was  no  method  of  passing  the  legal  estate  of  these  cus- 
tomary freeholds  in  that  way^  there  was  no  reason  to 
hold  them  out  of  the  statute.     And  if  the  le«:al  estate 
was  not  so^  so  was  not  the  trust.     There  was  some- 
thing, observed  his  Lordship^  arising  out  of  the  declar- 
ation of  trusty  which  induced  him  not  to  make  a  large 
and  liberal  construction  ;   for  as  two  witnesses  were 
required  by  it  to  the  execution  of  a  deed,  it  seemed 
strange  to  think  that  in  case  of  execution  by  will  it 
might  be  on  a  loose  paper,  without  any  witnesses  at  all. 

It  has  been  held,  however,  in  the  late  case  of  Cook  But  where 
r.  Danvers,  (p)  that  such  customary  freeholds^  where  tomfursurren- 
there  is  a  custom  for  surrendering  them  to  the  use  of  a  cquitUwc^- 
will^  are  as  much  out  of  the  statute  of  Frauds  as  com-  us^of  a^i 
mon  copyholds:  and  it  should  seem  that  the  trust  also  they  seem  to 

^J  ^  ^       ^  be  out  of  the 

of  such  estates  would,  by  analogy  to  the  principle  of  statute* 
the  case  of  Tuffnell  v.  Page,  be  considered  as  out  of 
the  statute. 

It  seems  scarcely  necessary,  after  the  opinions  and  ^Jt^JJlTo^fJ^, 
determination  which  have  been  produced,  to  observe  to  hold  must  be 

,  .  *•  •»■  devised  by  a 

the  reader,  that  in  a  devise  of  a  trust  or  equitable  estate  wui  executed 
in  freehold  lands,  the  formalities  of  execution  and  at-  Kcordingto 
testation  required  by  the  statute  are  as  necessary  to  ^^^  •**^"*«- 
be  observed  as  in  wills  disposing  of  the  legal  estate. 

0)  7  East.  299.  Sap.  40. 
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There  can  be  no  question^  said  Lord  Maccleflfield^(9) 
but  that  a  trust  of  an  inheritance  could  not  be  devised 
otherwise  than  by  a  will  attested  by  three  witnesses^  in 
the  same  manner  as  a  legal  estate ;  for  if  the  law  were 
otherwise^  it  would  introduce  the  same  inconveniences 
as  to  frauds  and  perjuries  as  were  occasioned  before 
the  statute^  by  a  devise  of  the  legal  estate  in  fee  simple. 


(j)  2  p.  Wms.  2d8, 
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PERSONALTY. 


WITH  respect  to  personal  estate^  except  the  will  be 
made  and  proved  according  to  the  forms  required  by 
the  I9th,  20th,  and  21st  sections  of  the  statute  29  Car. 
2.  c.  3.  to  validate  the  nuncupative  testament,  or  it  be 
the  case  of  soldiers  on  actual  military  service  (who^  by 
virtue  of  the  23d  section  of  the  said  statute  may  still 
make  nuncupative  virills  without  the  necessity  of  observ- 
ing the  forms  to  which  nuncupative  testaments  are 
subjected  by  the  preceding  clauses,)  all  testamentary 
dispositions  thereof  must,  since  the  statute  of  Frauds^ 
be  in  writing. 

The  Ecclesiastical  Courts,  to  whose  jurisdiction  the 
estabUshment  of  personal  testaments  appertain,  require 
no  ceremonies  in  the  publication  thereof,  or  the  sub- 
scription of  any  witnesses  to  attest  the  same.  Swinburn 
seems  to  have  considered  it  necessary,  indeed,  that  a 
testament  of  chattels  should  be  published  in  the  pre- 
sence of  two  sufficient  witnesses ;  (a)  and  Bracton  (6) 
appears  to  have  held  the  same  opinion  ;  or  rather, 
according  to  Sir  William  Blackstone,  to  have  copied 
implicitly  the  rule  of  the  civil  law.  But  it  is  not  to  be 
doubted  that  a  will  of  personal  estate,  if  written  in  the 
testator's  own  hand,  though  it  has  neither  his  name  nor 
seal  to  it,  nor  witnesses  present  at  its  publication,  is 
effectual,  provided  the  hand-writing  can  be  sufficiently 
proved,  (c)     It  is  also  equally  good  in  the  hand-writing 

(a)  See  S winb.  on  Wills,  Part  i.  s.  3. 

lb)  Lib.  iL  c.  36.  (c)  Godolph.  O.  L.  Part  u  c  U. 
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of  another  person,  if  signed  by  the  testator  ;  or  even 
without  having  been  signed  by  the  testator^  if  it  can  be 
shewn  to  have  been  made  according  to  his  instructions^ 
and  to  have  received  his  approbation. (d)  The  instruc- 
tions must  therefore  be  committed  to  writing  in  the 
lifetime  of  the  person  giving  them ;  or  the  testament 
must  come  under  consideration  as  a  nuncupative  wiJl^ 
and  be  proved  as  such  if  established  at  all. 
^fi^thccom-  "^^^  proof  of  the  will  may  be  in  two  forms,  of  which 
mon  and  so-     the  oue  is  Called  the  vulgar  or  common,  the  other  is 

Icinil  form,  ^ 

termed  the  solemn  form,  or  form  of  law.  If  the  will 
be  not  contested,  the  executor,  or  the  administrator 
durante  minore  cetatCy  or  durante  absentia,  or  cum  tes- 
tamento  annexo,  may  prove  it  by  his  own  oath ;  or,  as  it 
is  said,  in  some  dioceses  in  York,  with  the  addition  of 
one  witness,  before  the  ordinary  or  his  surrogate.  But 
if  the  validity  of  the  will  be  disputed,  it  then  becomes 
necessary  to  prove  and  establish  the  will  in  the  solemn 
way ;  or,  as  Swinburn  expresses  it,  in  form  of  law  ; 
that  is^  per  testes,  in  the  presence  of  such  persons  as 
would  be  interested  if  the  deceased  had  died  intestate. 
Two  witnesses  must  then  be  sworn  and  examined  upon 
interrogatories  administered  by  the  adverse  party.  Be- 
tween which  two  forms  of  proving  a  will  there  is  a 
substantial  difference  of  effect ;  for  after  an  informal 
proof  the  executor  may  be  compelled  again  to  prove 
the  will  in  due  form  of  law,  which  may  be  inconvenient 
if  the  witnesses  should  be  dead  in  the  mean  time. 
The  executor  may,  therefore,  if  he  please,  for  greater 
safety,  if  he  himself  have  an  interest  in  the  will,  elect 
to  hav§  the  will  proved  in  the  more  solemn  form  ;(e) 
and  in  such  case  he  must  cite  the  persons  who  would 

(d)  Limbery  v.  Mason  and  Hide,  Comyns,  452.  Cilb.  Rep.  ^60. 
and  see  Sikes  and  Brodcrick  v.  Snaith,  2  Phill.  35 1.,  where  an  alle- 
gation propounding  instructions  committed  to  writing  during  the  life- 
time of  the  testator,  but  neither  seen  by  him  nor  read  over  to  him, 
were,  under  the  peculiar  circumstances  of  the  case,  admitted  to  proof. 
See  also  Wood  v.  Wood,  1  PhilL  365. 

(e)  Bum.  E«cL  L.  208. 
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be  interested  under  an  intestacy^  to  be  present  at  the 
probation  thereof.  If  the  will  be  only  proved  in  the 
common  form^  it  may  at  any  time  within  thirty  years 
be  disputed:  (/)  but  if  the  solemn  form  be  pursued^ 
and  no  adverse  proceedings  are  instituted  within  the 
time  limited  for  appeals^  the  will  is  liable  to  no  future 
controversy,  (g) 

When  a  will  is  proved  by  the  probation  of  the  more 
formal  or  solemn  kind  above  alluded  to^  the  civil  law 
rule  of  establishing  all  proof  upon  the  testimony  of 
two  witnesses  is  followed  in  our  Ecclesiastical  Courts. 
And  such  witnesses  must  be  able,  at  leasts  to  depose 
that  the  testator  declared  the  writing  produced  to  be 
his  last  will  and  testament^  unless  where  the  will  or 
codicil  was  written  by  the  testator  himself;  in  which 
case^  as  has  been  above  observed^  the  validity  thereof 
may  be  established  upon  proof  of  the  hand- writing  only. 
But  it  ought  to  be  by  the  evidence  of  such  as  have  seen 
him  write  ;  (h)  and  though  this  evidence  ought,  in  ge-  or  the  genenu 
neral,  to  be  given  by  two  witnesses,  yet,  if  there  be  ^V^SJ^ 
one  subscribing  witness,  who  appears  to  attest  the  feet  focfi^rtc^Eij- 
of  the  identity  of  the  will,  the  additional  testimony  of  cienasacai 
a  single  witness  is  said  to  be  sufficient.     And  where 
the  will  has  been  wholly  written  by  the  testator,  though 
not  attested,  and  there  are  corroborating  circumstances, 
the  clear  testimony  of  one  witness  has  prevailed  in  the 
spiritual  court.    The  general  necessity  for  the  evidence 
of  two  witnesses  is  borrowed  from  the  Roman  law; 
the  maxim  of  which  is,  that  one  witness  alone  cannot 
be  heard,  or,  in  other  words,  is  no  witness  at  all.  (t) 
"  Uniua  responsio  testis  omnino  nan  atuliatur."  (I) 

(/)  Godolph.  O.  L.  62.  (g)  4  Bhiti.  EccI.  L.  207. 

(h)  See  the  case  of  Eagleton  v*  Kingston,  8  Ves.  Jan.  438. 
(t)  See  the  case  of  Tbwaites  v.  Smith,  1  P.  Wms.  13. 


■.***i*-IH»l    t» 


(1)  Cod.  4.  20.  0.  Where  the  Ecclesiastical  Gomrt  proceeds  in  a 
matter  merely  spiritual,  or  confined  to  their  own  jurisdiction,  no  pro- 
hibition lies,  if  their  proceedings  are  contrary  to  common  law ;  as  if 
they  refuse  the  testimony  of  one  witness.  But  if  they  disallow  the 
proof  of  a  temporal  matter,  by  one  witness,  tliough  such  temporal 
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Notwithstanding;  the  rule  of  the  Roman  law^  that 
'  nemo  testis  esse  debet  m  propria  causa,  legataries  were 
permitted  to  give  evidence  in  support  of  a  will^  upon 
the  distinction  between  particular  and  universal  suc- 
cessors ;  but  by  the  practice  of  the  ecclesiastical  courts 
of  this  kingdom^  no  legatee  could  be  received  to  give 
his  testimony  to  establish  a  will  of  personal  estate^ 
until  his  interest  had  been  removed  by  his  receipt  of 
the  value  of  his  legacy^  or  until  he  had  renounced  it, 
and  discharged  the  executor.  (A:)  The  necessity  for 
which  discharge^  however^  was  removed  by  the  sta- 
tute 25  Geo.  2.  c.  6.^  which  has  extinguished  the  in- 
terest of  the  subscribing  witness  at  the  moment  of  his 
attestation. 

If  the  writer  of  the  will  takes  a  legacy  or  consider- 
able benefit  under  it^  more  than  ordinary  proof  of  the 
authenticity  of  the  will  is  expected^  as  the  Courts  look 
with  great  jealousy  upon  such  a  transaction.  The  will  in- 
deed^ is  not  thereby  invalidated  in  the  whole  or  in  part^  but 
'  it  becomes  the  subject  of  stricter  proof ; — the  presump- 
tion and  onus  probandi  being  against  the  instrument ; 
and  the  capacity^  free  agency^  freedom  from  surprise^ 
and  perfect  cognizance  of  the  testator^  are^  under  such 
circumstances^  matters  of  minute  enquiry.  Unbounded 
confidence  in  the  drawer^  extreme  debility  in  the  testa- 
tor^ clandestinity^  and  other  such  circumstances^  greatly 
increase  the  onus  of  proof  on  those  who  seek  to  have 
the  will  established. (/)  The  presumption  is  also  strong 
against  an  act  done  by  the  agency  or  procurement  of 
the  party  benefited,  (m) 

(it)  Fide  supra.  (/)  Paske  r.  Ollat,  2  Phill.  323. 

(m)  Biilingharst  V.  Vicken,  1  Pliill.  187.  The  effect  of  sach  acu 
was  defeated  and  annulled  by  the  civil  law.  Dig.  Lit.  34.  tit.  8.  <<  De 
eo  quod  qwis  sUd  adicripsit  in  testamentoJ"  By  the  civil  law  a  legacy 
was  void  if  it  had  been  written  by  the  slave  or  son  of  the  legatee. 
Dig.  lib.  48.  tit.  la  s.  15. 


matter  be  incident  to  a  matter  within  their  jurisdiction,  a  prohibition 
lies  from  the  temporal  coorts.  Shatter  o.  Friend,  1  Show.  158 — 173.: 
aifd  see  H.  H.  C.  L.  5th  edit  and  the  note  ( j)  by  the  Editor. 
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As  to  the  farm  of  the  instrument  itself,  the  Ecclesi-  or  tiM  form  of 

*^  ,  the  testament. 

astical  Courts  are  not  scrupulous.     A  memorandum  or 
scrap  of  paper^  written  (n)  by  a  person  in  contemplation 
of  death,  and  with  a  desig^n  to  make  it  operative  after 
that  event,    may  be  proved  in  that  court  as  testa- 
mentary;   and,   if  so  received,  it  seems  a  court  of 
equity  will  support  it.     A  string  of  examples  might  ^f^*'™^ 
be  cited  to  illustrate  this  observation  :  many  were  pro-  EeciesiMtieai 
duced  in  the  case  of  Ljmbery  and  Mason  v.  Hyde,  (o)  tu^ect.^ 
among  which  that  of  Loveday  v.  Claridge  is  strong  to 
the  purpose. 

The  testator  intending  to  make  his  will,  pulled  a 
paper  out  of  his  pocket,  and  wrote  down  some  things 
with  ink,  some  with  a  pencil ;  and  though  it  had  no 
conclusion,  but  appeared  to  be  a  draft  which  he  in- 
tended afterwards  to  finish,  (for  it  was  not  signed,  but 
had  at  the  end  a  calculation  of  his  effects,  an  account 
of  his  tea-table,  and  an  order  to  pay  a  dividend  of 
stock,)  yet  it  was  held  to  be  a  will. 

Thus  too,  in  a  case  where  a  woman,  possessed  of 
considerable  real  and  personal  property,  wrote  a  letter 
to  an  attorney,  her  friend,  giving  him  an  account  how 
she  would  dispose  of  the  same ;  and  in  her  ignorant 
way,  added,  '^please  not  to  put  this  rigmaroU  in  till  I 
find  it  correct — this  only  by  way  of  memorandum,  m 
case  I  should  go  off  suddenly/'  and  the  testatrix  sur- 
vived the  writing  of  that  letter  three  or  four  months, 
but  took  no  further  steps  therein  :  Sir  George  Hay  was 
of  opinion  that,  under  the  circumstances,  such  letter 
could  not  operate  as  the  will  of  the  deceased ;  but  on 
an  appeal,  the  Court  of  Delegates  reversed  his  sen- 
tence. 

In  Cobbold  v.  Bowes,  a  gentleman  gave  instructions 
to  his  attorney  to  prepare  his  will  for  the  disposition  of 
his  real  and  personal  estate.     The  will  was  accordingly 

prepared,   settled  by  the  testator,  and  engrossed  for 

« 

(n)  See  Cox  o.  Basset,  3  Ves.  Jan.  158. 

(o)  Com.  453.,  and  see  Downiiig  v.  Townsend,  AmbK  380,  592. 
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execution  with  the  usual  clauses  of  attestation.  This 
will  was  of  considerable  length,  and  at  the  left-hand 
corner  of  each  sheet  of  paper  was  the  word  '  witnesses/ 
Upon  the  death  of  the  deceased^  the  will  was  found 
with  his  name  subscribed  to  each  sheet ;  and,  opposite 
to  the  seal,  on  the  last  sheet ;  but  not  witnessed.  Dr. 
Calvert,  the  then  judge  of  the  Prerogative  Court,  was 
of  opinion  that  the  deceased,  by  permitting  the  clause 
of  attestation  to  remain,  had  bound  himself  down  to  a 
formal  execution,  and  therefore  pronounced  against 
the  will :  but  on  appeal  the  Court  of  Delegates  reversed 
such  sentence,  and  thereby  rendered  the  will  valid  as 
to  the  personal  property.  (2) 

To  the  same  effect  was  that  of  Wright  t>.  Walthoe, 
cited  in  Limbery  v.  Mason,  (p)  where  there  were  three 
testamentary  schedules,  whereof  one  was  without  date ; 
to  the  second  the  words  '  in  witness'  were  subjoined  ; 
and  the  third  concluded  abruptly  ;  yet,  being  written  by 
the  testator,  they  were  declared  to  be  his  will. 

In  the  case  of  Worlick  v.  Pollett,  before  the  Dele- 
gates, where  the  testatrix  had  sent  for  a  person  to  make 
her  will,  and  given  him  instructions  for  the  same,  and 
the  will  was  accordingly  drawn,  read  to,  and  approved 
by  her,  and  declared  by  her  to  be  her  last  will,  and 
three  witnesses  were  sent  to  see  her  execute,  the  words 
signed  and  sealed  being  already  written,  but  sho  died 
before  any  other  execution  ;  it  was  held  a  good  will 
before  the  Delegates,  who  aflirmed  the  first  sentence 
which  had  been  reversed  upon  an  appeal. 

And  again,  in  a  cause  of  Brown  v.  Heath,  determined 
in  1721,  where  a  will  of  real  and  personal  estate  was 
prepared  in  order  to  be  executed,  though  there  were 
several  blanks  in  it,  and  the  testator  died  before  execu- 
tion ;  yet  it  was  held  a  good  will  of  the  persona]  estate ; 

(p)  Com.  452. 


(2)  See  these  cases  more  at  large  in  a  note  by  the  Reporter  to  the 
case  of  Matthews  v.  Warner,  4  Ves.  Jun.  200. 
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and  though  more  was  intended  to  be  done,  yet  it  was 
adjudged  to  be  g^ood  for  what  was  done. 

But  the  later  determinations  at  Doctors'  Commons 
seem  tending  to  establish  a  stricter  doctrine.  It  now 
appears  to  be  agreed,  that  if  a  testator  leaves  an  instni*- 
ment^  which,  upon  the  face  of  it,  carries  evidence  of 
an  intention  in  the  framer  to  perfect  it  by  some  further 
solemnity^  which  he  died  without  having  superadded, 
having  had  afterwards  sufficient  time  and  health  and 
recollecUon  to  complete  it,  such  paper  may  be  inferred 
not  to  have  been  intended  to  operate  as  it  stood,  and 
the  omission  to  perfect  it  may  ground  a  presumption  of 
a  change  of  mind  in  the  deceased.  Thus,  also^  where 
a  person  had  written  a  paper,  purporting  to  be  a  dis- 
position of  his  property,  to  which  a  clause  of  attestation 
was  added,  but  not  filled  up,  sentence  has  been  pro^ 
nounced  for  an  intestacy  upon  an  inference,  from  this 
omission,  of  change  of  intention.  But,  on  the  other 
hand,  such  change  of  intention  cannot  reasonably  be 
inferred  from  such  omission,  unless  the  writer  of  the 
paper  had  an  opportunity  of  completing  it.  If,  there- 
fore, death  intervene  before  he  could  be  reasonably 
expected  to  complete  the  paper  by  having  the  attesta^ 
tion  cl$use  signed,  there  seems  not  to  be  sufficient 
ground  for  the  inference  above  mentioned.  And  the 
inference  at  best  goes  no  farther  than  presumptive 
argument,  capable  of  being  repelled  by  slight  circum- 
stances. Thus,  in  a  recent  case,  {q)  where  the  state  of 
the  family  and  the  frequent  decParations  of  the  testa- 
tor went  to  shew,  that  a  paper  written  by  him,  with  a 
clause  of  attestation  unsigned,  but  complete  in  other 
respects,  contained  his  last  intentions  as  to  the  disposi- 
tion of  his  property ;  such  paper  was  effectuated  by  the 
Prerogative  Court. 

The  case  of  Griffin  v.  Griffin,  (3)  determined  at  the 

(q)  Harris  v.  Bedford,  2  PhiU.  177. 

■  ^m  -        -  -—     -  -.—  -■-.,■■■1  ^  m  ,  !■ 

(3)  Cited  in  Matthews  v.  Warner,  4  Ves.  Jun.  197,  note  (a);  and 
see  ex  parte  Fearon,  5  Ves.  Jvn.  644. 
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Commons  a  few  years  ago^  was  decided  upon  grounds 
which  illustrate  the  negative  side  of  the  principle. 
Richard  Griffin  executed  a  testamentary  paper^  dated 
the  27th  September,  1777.  On  the  18th  January, 
1789,  he  began  a  paper; — and,  having  written  no 
more  than  the  commencement  of  what  he  meant  to  do, 
being  called  away  to  dinner,  he  locked  up  the  paper. 
On  the  37th  of  the  same  month  he  died  suddenly, 
while  sitting  on  the  bench  as  a  justice  of  the  peace. 
The  questions  were,  whether  this  unfinished  paper 
was  a  revocation  of  the  former  paper  executed  in  1777 ; 
or,  whether  it  was  to  be  established  conjunctivdy 
with  the  former  paper.  It  was  determined  that  the 
unfinished  paper  could  have  no  efi*ect,  the  testator  hay* 
ing  lived  eight  days  after  making  it,  in  hei^  and 
capable  of  business ;  and  not  having  concluded  it,  the 
presumption  of  law,  even  if  there  had  been  no  other 
paper,  would  have  been,  that  he  never  meant  to  finish 
it ;  or  that  it  was  intended  only  as  a  draft  for  consi- 
deration ;  and  the  case  was  still  stronger  as  there  was 
an  executed  paper. 

The  same  doctrine  is  recognized  by  Lord  Eldon  in 
the  late  case  of  Coles  v.  Trecothic,  (r)  who  thus  exr 
presses  himself  on  the  point :  ^'  The  observation  is  just, 
that  as  to  personal  estate,  if  it  appear  upon  the  will  that 
something  more  wa^  intended  to  be  done,  and  the  party 
was  not  arrested  by  sickness  or  death,  that  is  not  held 
^M^ch'  ^  signing  of  the  will."  It  is,  therefore,  to  be  now 
faM^^  *?r  ^i^^^i*^toodj  that  not  etery  scrap  of  paper  which  a  man 


r^ectiBginror.  writes  in  contemplation  of  death,  making  mention  of 

intended  dispositions  of  his  personal  pn^rty,  will  be 
received  in  the  Ecclesiastical  Court  as  testamentary: 
it  must  appear  that  the  writer  intended  the  paper  to 
operate  as  it  stood  when  it  was  written,  without  con- 
templating any  further  act  to  be  done  to  give  to  it  its 
perfection  and  full  authenticity ;  and  this  intention, 
every  such  paper,  if  it  contains  dispositions  of  personal 

(r)  9  Ves.  Jan.  U% 
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property  prospectively  to  the  decease  6f  the  party,  will 
be  held  to  import,  unless  by  its  mode  of  expression  or 
manner  of  execution,  it  discloses  an  intention  in  the 
party  framing  it  to^  do  some  further  act  before  he  con- 
siders it  complete,  or  means  it  to  be  operative.  An  in- 
tention to  have  the  paper  copied,  or  more  formally 
drawn^  is  certainly  not  such  further  act.  In  the  case  (s) 
of  the  willof  William  Huntingdon,  the  late  Dissenting 
minister  of  Providence  Chapel  in  Gray's-Inn-Lane,  an 
attorney  had  taken  down  the  dispositions  of  his  property 
from  the  mouth  of  the  testator,  and  afterwards  read 
them  over  to  him;  and  the  same  were  approved  by  him^ 
and  a  fair  copy  directed  to  be  made  and  brought  to  him 
the  next  morning  to  be  executed  as  a  will :  but  the  tes- 
tator died  in  the  course  of  the  night.  Dr.  Nicholl  held 
this  circumstance,  of  the  direction  to  the  attorney  to 
make  a  fair  copy,  and  bring  it  next  morning  to  be  exe- 
cuted, as  conclusive  of  his  having  fully  made  up  his 
mind  on  the  subject  of  his  will ;  and  accordingly  pro- 
nounced for  the  validity  of  the  testamentary  paper,  and 
refused  the  application  on  the  part  of  the  next  of  kin 
to  have  the  costs  paid  out  of  the  estate. 

The  paper  must  appear  to  be  written  with  the  actual 
design  of  disposing  after  death  of  the  property  in  ques- 
tion. There  must  be  the  animus  testandiy  which  is 
rendered  in  the  Touchstone,  (t)  by  the  expressions  of 
'^  a  mind  to  dispose — a  firm  resolution  and  advised  de- 
termination to  make  a  testament ;  for  it  is,,  says  that 
book,  the  mind,  not  the  wards,  which  doth  give  life  to 
the  testament."  Therefore,  continues  the  same  author, 
''  if  a  man  rashly,  unadvisedly,  incidentally,  jestingly, 
or  boastingly,  and  not  seriously,  write  to  say,  that  such 
a  one  shall  be  his  executor,  or  have  all  his  goods,  or 
that  he  will  give  to  such  a  one  such  a  thing ;  this  is  no 
testament,  nor  to  be  regarded.''  (4)    Upon  the  whole, 

(*)  2  PhiU.  213.  (0  404. 


(4)  A  caM  recenUy  decided  at  the  Commons  raised  the  question 
of  the  animus  iestandi  upon  a  verj  singular  state  of  facts.    It  was  a 
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therefore,  the  mind  and  intention  seems  to  be  every 
thing — ^the  manner  nothing.  Insomuch,  that  if  a  tes- 
tator^ by  a  paper^  subsequent  to  his  will,  says  he  has 


proceeding  relative  to  the  will  of  T.  N.  deceased^  an  attorney,  which 
was  propounded  on  the  part  of  his  two  childrei},  who  were  the  uni* 
versal  legatees  named  in  it,  and  opposed  bj  the  widow.  N.  had  been 
in  habits  of  intimacy  with  K.,  they  having  frequent  occasion  to  trans- 
act business  together,  the  former  as  the  solicitor,  and  the  latter  as  th^ 
steward  of  Sir  C.  M.  Upon  these  occasions  they  were  in  the  habit 
of  ridiculing  the  general  prolixity  of  legal  instruments,  and  of  trying 
their  skill  in  framing  them  with  the  greatest  possible  brevity.  On  the 
30th  of  July,  1803,  (the  date  of  the  will  in  question,)  N.  and  K. 
dined  together ;  and  after  dinner  K.  handed  a  paper  into  N.'s  hands, 
saying,  ^^  it  was  his  will,  and  asking  him  if  it  was  not  a  valid  one." 
N.  answered,  that  it  was  a  very  good  will,  and  immediately  took  ft 
alieet  of  paper  and  wrote  the  will  in  question  in  these  terms :  ^^  I 
leave  my  property  between  my  two  children ;  I  hope  that  they  will  be 
virtuous  and  independent,  and  that  they  will  worship  God  and  not 
black  coats.*'  He  then  signed  it ;  and  giving  it  to  K.  said,  ^'  There, 
there  is  as  good  a  will  as  I  shall  probably  ever  make.'*  After  he  was 
gone,  K»  signed  his  name  as  a  witness,  and  put  the  paper  among  some 
papers  of  his  own.  N.,  who  was  then  a  widower,  afterwards  married 
the  defendant. 

In  the  testator's  last  illness  K.,  who  stated  himself  to  have  forgotten 
the  transaction  in  question,  urged  him  to  make  Ids  will,  to  whidi  he 
answered. that  ^^ he  did  not  know  but  that  the  law  would  make  aa 
good  a  disposal  of  his  property  as  he  should  :  but  that  when  he  got 
better  he  would,  in  complianco  with  the  desire  of  his  friend^  make 
his  will." 

N.  died  of  this  illness,  and  the  writing  in  question  was  the  only  one 
of  a  testamentary  kind  found  among  his  papers.  The  Judge  declared 
himself  to  think  that  if  the  above  facts  were  to  be  received  on  the  evi« 

§ 

dence  of  K.,he  must  pronounce  against  the  will,  as  wanting  the  animm$ 
tcstandi  ;  and  he  was  of  opinion  that  the  evidence  ought  to  be  received* 
The  evidence  of  such  a  witness,  however,  when  in  derogation  of  his 
own  act,  should  be  received,  he  observed,  with  extreme  caution.  The 
testator  did  not  appear  to  intend  that  It  should  be  witnessed  by  K.,  and 
gave  no  directions  for  its  preservation*  Neither  did  it  appear  that  he 
ever  made  any  mention  of  the  paper  in  question ;  and  his  declarajtioiis, 
during  his  illness,  rather  indicated  an  intention  to  die  intestate  unless 
he  got  better.  The  Court,  therefore,  though  exercising  every  caution 
as  to  the  evidence  of  a  witness  in  derogation  of  his  own  act,  felt  itself 
bound  to  pronounce  against  the  wiU.  Nichols  and  Nichols  by  their 
Guardian  o.  Nichols,  %  Phill.  Rep.  180. 


beqfie4tth«d  fHSI^otial  pmpefty,  which  IM  fkct  he  has  not 
beqUdlithedi  the  paper  may  be  ptoved  a*  Wstkmentary, 
and  the  property  may  pass  by  it.  («)    And  even  an  in*- 
dorseroent  cm  a  noie^ ''  I  give  this  note  to  A./'  it  in  said 
Inay  be  proyed  as  testamentary,  {x)    In  like  mannet*  if 
the  instrument  be  in  the  form  of  a  deed  of  gifl^  and 
caHed  such  in  the  Instruchent  itself,  stiR  if  its  purpose 
be  testamentary^' — if  it  is  only  to  be  consummated  by 
deathy  and  not  to  opeMte  during  life^  the  e^desia^tidll 
court  wiH  grairf  probate  of  it  as  of  a  will.     Especially  if 
it  be  not  upon  stamp^  contains  no.valuable  considemtion, 
is  not  delitrered  out  of  the  custody  of  the  maker^  and 
comprises  no  beneficial  dispositions,  bat  such  as  are  ul^ 
ierior  io  tibe  death  of  the  dorlor ;  in  short,  if  death  is 
the  erent  which  iv  to  give  life  tiA  operation  to  thd  ni« 
strament.  (^)    The  fbrm,  indeed,  i^  ft  ctrcunlitanee  td 
be  regarded  in  conjunction  with,  other  characterlMicft 
in  deciding  upon  the  testamentary  import  of  a  papef. 
And  if  from  its  frame  and  contents  it  appeafs  t^  have 
been  intended  ad  a  formal  permafnent  will,  it  must  be  pfe^ 
sumed  tiiat  the  deceased  meaoit  it  shouki  so  operate,  iin^ 
less  sMse  act  sho«id  be  done  to  revoke  it.  On  the  otfiet 
hand,  if  the  appearanee  of  the  instrument  be  not  primarily 
indicative  of  a  testamentary  purpose^  Or  has  a  deKbera'- 
tive  or  temporary  character,  Ibe  aid  of  etrcumatancea 
will  be  required  to  give  it  a  dispositive  effect     If  it 
contain  on^  the  expression  bf  a  wish  or  request,  it  thty 
have  the  efficacy  of  an  imperative  dispodlion  if  affter- 
wards  rac^^iaed,  or  if  such  recognition,  in  any  way 
eooimenced,  be  intercepted  by  the  stroke  of  death,  {if) 

(»)  (J  Ve«.  Jan*  397. 

(x)  4  Ve«.  Jim.  565.  Chatl'otth  t.  Beech,  urid  see  5  Veft  Jiw*  1«0. 

{y)  Thorold  c.  Thorold,  1  Philh  1, 

(«)  See  the  cage  of  Passmore  v,  Fagtttote,  1  Phill.  215;  where  an 
extract  of  a  letter  propounded  as  a  eddiell  was  rejected,  the  letteir 
being  ihritteniv^ith  efa«areS  and  alterati6n*,  etrfbracing  a  vai'lerty «f 
snbjeetej  sdttM*  tilStng,  some  importatit,  rtnd  the  d^c^as^d  hut^g  ItVed 
fn«B^  years  afterwards,  and  nerer  ret^^nfsing  Sticli  letter,  or  making 
the  least  rHefence  to  it^  And  see  the  stthseqnent  case  of  Dettn}^  9. 
BMta  and  RasMeigH,  2PblK  5f5.  irh«!re  it  |ett«t  wda  et^^fstwA  «« 

VOL.  I.  Q 
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It  may  be  useful  to  observe  in  this  place^  that  the  in- 
strument with  which^  or  the  material  on  which^  the  writ« 

ing  propounded  as  a  will  is  made^  is  not  essential  to  its 
validity.  But  when  the  question  is  whether  it  contains 
the  real  and  final  testamentary  purpose^  or  was  designed 
only  as  preparatory  to  some  formal  operative  disposition 
or  more  explicit  declaration  of  mind  and  intention^  the 
materials  used  may  be  very  important^  or  at  least  of  great 
moment  in  conjunction  with  other  circumstances.  In 
a  case  determined  a  few  years  ago  in  the  Prerogative 
Courts  a  series  of  codicils  was  propounded  all  written 
with  ink^  except  one  which  was  wdtten  with  pencil^ 
and  after  a  will  and  codicil  previously  made^  and  form- 
ally executed^  both  of  which  it  must  have  altered  and 
controuled^  if  allowed  to  operate.  It  was  observed  by 
the  Courts  that  if  the  deceased  had  added  any  words 
expressing  his  intention  to  be  finally  declared  by  the 
instrument  in  .question^  though  written  with  a  pencil ; 
or  if  his  having  written  one  of  his  codicils  with  a  pencil 
could  be  accounted  for  by  shewing  that  he  bad  no  other 
\  materiak  at  hand^  as  it  was  permitted  to  the  dying 
soldier  by  the  Roman  law  to  write  his  will  in  ihe  dust> 
with  his  sword^  (a)  the  pencilled  paper  might  certainly 
be  valid:  but  the  paper  in  question^  besides  being 
written  in  pencil^  was  not  expressed  in  the  usual  dis- 
positive language  of  a  wilt  tuid  exhibited  many  inacr 
curacies  characteristic  rather  of  a  loose  memorandum 
ihan  of  an  instrument  intended  to  have  a  final  ope- 
ration ;  and  upon  these  grounds  the  allegation  pro- 
pounding the  paper  was  rejected :  (6)  but  in  another 

a  codicil.  It  beiog  quite  clear  that  the  deceased  intended  it  to  be  a  con- 
fidential tmstj  not  to  be  commonicated  tiU  after  his  death. 

(a)  Ck>d.  Uh.  6.  tit.  dl.  sec.  15. 

(6)  The  partj  propounding  the  contested  paper  in  the  Prerogative 
Court  supports  it  by  %  plea  called  the  aUegation,  comprising  a  state- 
ment of  the  facts.  -  This  is  submitted,  before  it  is  offered  to  the  Court, 
to  the  counsel  of  the  adverse  partj;  who,  if  it  appears  objectionable  in 
point  of  form  or  substance,  maj  oppose  the  admission  of  it ;  and  thus 
the  suit  may  be  terminated  without  going  into  the  proof  of  the 
facts,  by  the  rejection  of  the  allegation,  if  adjudged  by  the  Cooit 
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case  (c)  where  the  will  of  a  deceased  person  was  found  in 
a  book-case  in  his  office  regularly  executed  and  attested^ 
but  with  several  alterations  and  erasures  made  in  it  with 
pencil^  and  contained  in  an  inclosure  with  an  indorse^ 
ment  on  it^  written  also  in  pencil^  confirmatory  of  the 
pencilled  alterations  of  the  instrument  itself^  the  judge 
was  led^  by  the  circumstances  of  the  case^  to  conclude 
vcL  &vour  of  admitting  the  allegation  to  proof:  but  then 
the  instrument  was  found  in  the  private  repository  of 
the  deceased  among  other  important  documents  and 
securities ;  it  was  not  at  hand  as  if  he  was  deliberating 
upon  it ;  and  the  alterations  made  were  perfectly  na- 
tural and  reasonable  under  the  circumstances  which 
had  taken  place  since  the  will  was  originally  framed. 
A  will  may  consist  of  answers  to  interrogatories  under 
peculiar  circumstances  ;  as  where  a  dying  man^  though 
of  perfect  capacity^  may  be  too  much  exhausted  to  de- 
clare his  intentions  systematically  and  consecutively^  it 
may  be  the  best  practicable  mode  of  collecting  his 
wishes :  but^  as  was  observed  by  the  Court  in  a  late 
case^  {d)  where  such  a  pap^r  was  propounded,  it  be- 
hoves the  judge  to  be  more  upon  his  guard  against  im- 
portunity, more  jealous  of  capacity,  and  more  strict  in 
requiring  proof  of  spontaneity  and  volition  than  in  an 
ordinary  case.     The  testamentary  act  in  the  case  al- 
luded to  originated  with  the  deceased ;  and  was  pro- 
ceeded in  by  question  and  answer/  on  account  of  the 
extreme  difficulty  he  experienced  in  the  articulation  of 
his  words,  and  not  from  any  want  of  volition.     The 
deceased,  doubtless,  intended  his  answers  to  be  drawn 
out  into  a  regular  will:  but  his  intention  being  defeated 
by  the  intervention  of  death,  they  were  necessarily  to 

io  be  defective  in  substance.  If  it  is  admitted  to  proof,  then  the  al- 
legation will  require  to  be  established  b j  testimony,  if  the  probate  is 
opposed.  If  not  further  opposed,  it  is  granted  as  of  course.  1  Fhill. 
1.  note. 

(c)  Dickenson  v.  Dickenson,  ^Phill.  173. 
.    (d)  Green  v.  Skipworth,  1  PhiU.  53. ;  and  see  Swinb.  Part  II. 
feet*  5* 

O  % 
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be  regarded  as  instructions  ;  and  it  is  clear  law^  that  if 
a.  person  gives  instructions  for  a  will^  and  dies  before 
the  instrument  can  be  formally  executed,  the  instruc* 
tions  will  operate  ,as  ftUly  as  an  instrument  formally 
completed. 

It  is  worthy  of  observation,  that  where  a  testator  had 
left  five  testamentary  papers,  inconsistent  with  each 
other,  and  probate  of  all  had  been  granted  in  the 
Spiritual  Court,  Lord  Eldon  regretted  that  there  was 
no  solemnity  necessary  for  personal  estate,  and  observed 
that  he  thought  it  would  be  expedient  to  apply  the 
provisions  of  the  statute  of  Frauds  to  this  descriptioa 
of  property,  (c) 

Dispositions  by  nuncupative  testaments,  where  tiie 
estate  bequeathed  exceeds  the  value  of  902.,  are  laid  by 
the  statute  of  Frauds  under  many  restraints.  The 
clauses  of  the  statute  relating  to  the  matter  are  as 
follow : — 
Nimcapatire         ^'  XIX.  And  for  prevention  of  fraudulent  practices^ 

in  setting  up  nuncupative  wills,  which  have  been  the 
occasion  of  much  perjury,  (3)  be  it  enacted  by  tbeau^ 
tbority  aforesaid.  That,  from  and  after  the  aforesaid 
four-and-twentieth  day  of  June,  no  nuncupative  will 
shall  be  good,  where  the  estate  thereby  bequeathed 
shall  exceed  the  value  of  thirty  pounds,  that  is  not 
proved  by  the  oaths  of  three  witnesses  (at  the  least) 
Js^jjMdby  that  were  present  at  the  making  thereof;  (3)  norun^ 
14.  less  it  be  proved  that  the  testator,  ai  the  time  of  pro* 

nouncing  the  same,  did  bid  the  persons  present,  or 
some  of  them,  bear  witness,  that  such  was  his  will,  or 
to  that  effect;  (4)  i)or  unless  such  nuncupative  will 
were  made  in  the  time  of  the  last  sickness  of  the  de* 
ceased,  and  in  the  house  of  his  or  her  habitation  or 
dwelling,  or  where  he  or  she  hath  been  resident  for 
the  space  of  ten  days,  or  more,  next  before  the  making 
of  such  win,  except  where  such  person  was  surprised  or 


(O  5  Vet.  Jon.  98a  BoanchMnp  v.  Lwd  Hvdwieke)  4  Yes*  Jtm. 

tos. 


taken  sidi;  being  from  his  own  bome,  and  died  before 
he  returned  to  the  place  of  his  or  her  dwelling. 

"XX.  And  be  it  further  enacted.  That  after  six 
months  pasMd  after  the  speaking;  of  the  pretended  tes^ 
4amentary  word%  no  testimony  shiali  be  received  to 
l>ro?e  any  will  nuncupative,  except  the  said  testimony, 
or  the  substaoce  thereof,  were  committed  to  writhig 
within  six  days  after  the  making  of  the  said  \nU« 

'^  XXI.  And  be  it  further  enacted.  That  no  letters  ProUtesof 
testamentary,  or  probate  of  any  nuncupative  wiO,  shall  ^t."^  ^* 
pass  the  seal  of  any  court,  UU  fourteen  days  at  the  least 
after  the  decease  of  the  testator  be  fully  exj^red ;  (2) 
nor  shall  any  nuncnpatiTe  will  be  at  any  time  recieived 
to  be  proved,  unless  process  have  ikrst  issued  to  call  in 
the  v^dow,  or  next  of  kindred  to  the  deceased,  to  the 
end  they  may  Contest  the  same,  if  they  please/' 

Sir  William  Blackstone  observes  (/}  that  the  Legis-  Requisitet. 
lature  has  provided  against  frauds  in  setting  up  nun- 
cupative wills,  by  so  numerous  a  (rain  of  requisites,  that 
the  thing  itself  has  fallen  into  disuse;  and  is  hardty 
ever  heard  of  but  in  the  only  instance  where  favour 
ought  to  be  shewn  to  it, — when  the  testator  is  sttrprbed 
by  sudden  and  violent  sickness.  The  testamentary  words 
must  be  spoken  by  him  with  an  intent  to  bequeath  ;  and, 
as  the  same  learned  writer  observes,  not  in  any  loose 
idle  discourse ;  for  he  must  require  the  by-standers  to 
bear  witness  of  wch  his  intention.  The  will  must  be 
made  at  home,  or  among  the  fiunily  dr  friends  of  the 
testator,  unless  this  is  rendered  imposnhle  by  un- 
ay(Mdable  accident,  to  prevent  impositions  by  strang- 
ers. It  must  be  ia  his  kat  sickness ;  for  if  lie  re* 
corera,  he  may  alter  his  dispositions^  axui  bn*  time  to 
make  a  written  will«  It  must  not  be  proved  at  too  long 
a  distance  from  the  testalor'a  death,  lest  the  words 
ahould  esciq)e  tbe  memory  of  the  witnesses ;  nor  yet 
too  haatily  aad  wilbout  notsoe>  lest  the  fkatily  of  the 
testator  should  be  put  to  inconvenience  or  surprise. 

It  ia  to  be  remarked^  that  the  wordt  in  tbia  claose  jsMvm. 

(/)  Comm.  Vol.  II.  500. 
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are>  that  "  no  nuncupative  will  shall  be  ^jboA,  that  is 
not  proved  by  the  oaths  of  three  toitnesses  at  the  least, 
Yfho  vrere  present  at  the  making  thereof  ;'*  whereby  the 
construction  is  excluded^  which^  as '  we  have  seen^  al- 
lows the  publication  of  a  written  will  of  lands  to  be 
established  by  the  proof  of  any  one  of  the  three  sub- 
scribing witnesses.  Dr.  Shallmer^  (g)  by  will  in  writ- 
ing, gave  200/.  to  the  parish  of  St.  Clement  Danes : 
and  afterwards  Prew,  the  reader,  coming  to  pray  with 
him,  his  wife  put  him  in  mind  to  give  200Z.  more  to- 
wards the  charges  of  building  their  church :  at  which, 
though  Dr.  Shallmer  was  at  first  disturbed,  yet  after- 
wards, he  said  he  would  give  it,  and  bid  Prew  take  no- 
tice of  it;  and  the  next  day  bid  Prew  remember  what 
he  had  said  to  him  the  day  before,  and  died  that  day. 
Within  three  or  four  days  after,  the  Doctor's  widow 
put  down  a  memorandum  in  writing  of  the  said  last 
devise,  and  so  did  her  maid.  Prew  died  about  a  month 
afterwards ;  and  amongst  his  papers  was  found  a  me- 
morandum of  his  own  writing,  dated  three  weeks  after 
the  Doctor's  death,  of  what  the  Doctor  said  to  him 
about  the  200/.,  and  purporting  that  he  had  put  it  in 
writing  the  same  day  it  was  spoken  :  but  that  writing 
which  was  mentioned  to  be  made  the  same  day  it  was 
spoken  did  not  appear;  and' the  memorandums  did  not 
precisely  agree. 

About  a  year  afterwards,  on  the  application  of  the 
parish  to  the  Commissioners  of  Charitable  Uses^  and 
their  producing  these  memorandums  and  proofs  by 
Mrs.  Shallmer  and  her  maid,  they  decreed  the  2002. 
But  on  exception  taken  by  the  executors,  the  decree 
was  discharged  of  this  200/.;  and  the  Lord  Chancellor 
held  it  not  good,  because  it  was  not  proved  by  the  oath 
of  three  witnesses  ^.  for  though  Mrs.  Shallmer  and  her 
maid  had  made  proof,  yet  Prew  was  dead,  and  the  sta- 
tute in  that  branch  requires  not  only  three  to  be  pre- 

(g)  Phillips  V.  The  Parish  of  St  Clement  Danes,  1  Eq.  Ca.  Abr. 
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sent^  but  that  the  proof  shall  be  by  the  oath  of  three 
witnesses. 

Until  probate  hag  been  obtained  of  a  nuncupative  a  nuncupatiYe 
vrill^  it  cannot  be  set  up  in  pleading  against  the  ad*  Ibie^ipio- 
ministrator^   as  appears  by  the  case  of  Verhom  v.  ^^' 
Brewen^  (h)  where  an  administrator  brought  a  bill  to 
discover  and  have  an  account  of  the  intestate's  estate ; 
and  the  defendant  pleaded^  that  the  supposed  intestate 
made  a  nuncupative  wiU,  and  another  person  executor ; 
to  whom  he  was  accountable^  and  not  to  the  plaintiff^  as 
administrator.     But  it  was  decreed^  that  though  there 
were  such  a  nuncupative  will^  yet  it  was  not  pleadable 
against  an  administrator  before  it  was  proved. 

fio  nuncupative  disposition^  though  made  and  pub-  ^^^^^^ 
lished  with  the  due  formalities  prescribed  by  the  19th  tered  by  a  mm-* 
and  20th  sections^  can  make  any  alteration  in  a  written  ^tum. 
will^  by  reason  of  the  restriction  in  this  particular  con- 
tained in  the  22d  clause  of  the  statute.  Yet  if  a  legacy 
given  by  a  written  wiU  has  lapsed^  or  was  void  for  some 
legal  objection^  such  legacy  might  be  the  subject  of  a 
nuncupative  disposition.  Thus^  where  one  G.  S.  (5) 
on  the  2d  of  September^  1679^  made  his  will  in  writings 
and  appointed  E.,  his  wife^  his  executrix^  and  gave  all 
the  residuum  of  his  estate^  after  some  legacies  paid  to 
her^  and  the  wife  died  in  the  testator's  lifetime^  who 
afterwards  made  a  nuncupative  codicil^  and  gave  to 
another  all  that  he  had  given  to  his  wife/ and  died^  and 
the  single  question  was^  whether  this  nuncupative  codi- 
cil was  allowable^  notwithstanding  the  22d  section  of 
the  statute  of  Frauds;  it  was  resolved  by  Sir  Hugh 
Wyndham^  Justice^  Sir  Thomas  Raymond^  and  several 
civilians  joined  in  the  commission^  that  the  nuncupative 
codicil  was  good ;  for^  by  the  death  of  the  wife  before 
the  testator^  the  devise  of  the  residue  was  totally  void^ 
and  so  there  was  no  wiU  as  to  that  part. 

(A)  1  Chan.  Ca.  192. 

II  -Til  III    I  IT--  m- 

(5)  Sir  Thomas  Raymond,  334.  before  the  Delegates  at  Serjeants* 
Inn^  December  9)  1679. 
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The  OUBCOpfttive  codicil  wfts,  therefore^  in  tho  fori^- 
going'  case^  a  new  disposition  as  to  the  residue;  beqaiise^ 
a9  to  so  much  there  was  no  wi^I^  its  operation  l^ing  de- 
termined. And  it  was  objected,  that,  by  the  same  rea- 
son^ if  any  part  of  a  will  in  writing  was  made  by  forc^ 
Of  frauds  the  thing  so  given  and  specified  in  th^t  pi^rt 
m^y  be  devised  by  a  nuncgp^tive  codicil,  ^nd  sp  the 
w\\\  might  be  altered  contrary  to  the  words  of  tbp  sta- 
tiite  :  but  it  was  answered  by  the  Court,  that  if  wch  port 
of  a  will  v^ere  ao  obtained,  it  would  be  no  part  of  the 
will,  and  so  such  codicil  would  be  no  alteration  of  whc^t 
was  not,  but  would  be  an  original  will  for  90  much. 
And  they  further  said,  that  if  A.  be  possessed  of  an 
estate  of  lOOOZ.,  and  by  will  in  writing,  gives  ^  pi^rt  of 
it,  as  500/.,  to  B.,  he  may  give  the  residue  by  1^  nuncu-^ 
pative  will,  so  as  he  does  not  change  the  executor. 
Mtogaihtcithtm.      The  dying  person  is  required  by  the  statute  to  IMd 

th^  persons  present  b^ar  witness  that  such  is  his  wiU> 
or  to  that  effect.  And  the  statute  with  respect  to  this 
a9  well  as  its  other  requisitions,  has  always  b^n  strictly 
construed.  Thus  in  a  late  case  (i)  where  a  person  in  her 
last  sickness  called' her  children  to  her  bedside,  together 
with  another  individual  who  was  in  the  house/  and  de- 
clared to  them  her  wishes  as  to  the  disposjition  of  h^r 
property,  without  more  in  the  case,  though  the  credit 
of  the  witnesses  was  unshaken,  the  paper  prppoiinded 
as  nuncupative  was  rejected  for  want  of  the  rogatU^  <es- 
tium,  which  ought  to  be  explicit  and  positive.. 

It  has  been  held  that  a  disposition,  not  valid  as  a 
nuncupative  will,  for  want  of  the  observance  of  the 
formalities  required  by  the  statute,  may  be  supported  aa 
a  trust  in  equity.  The  case  cited  in  support  of  which 
propoakipn,  is  that  of  Nab  v.  Nab^  {k}  where  a  daugh- 
ter, having  deposited  180/.  ifi  \\^e.  h^ud^  of  her  DM^tJber^ 
made  her  will,  and  gaye  several  Ik^gacies^^.  aind  mad^  her 
mother  executrix,  but  took  no  notice  of  the  180/. ;  biit 
afterwards,  by  woiid  of  mouth,  desired  her  mother^  i 

(t)  Beniiftt  v.  Jackson^  2  PhiU.  ISa 
ik)  10  Mod.  403.  GUb.  £q.  Rep.^  146. 
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she  thoqg^ht  ^t,  to  give  the  180^  to  her  niece ;  and  on  a 
bill  fil^  by  the  niec^  for  thia  sum^  it  was  proved  in  the 
cauae,  for.  the  plaintiff,  that  the  daughter,  after  making 
the  wiU^  had  »aid>  she  had  left  her  niece  180Z.  as  a 
legacy,  but  the  parol  declaration  of  the  daughter  ap- 
peared only  by  the  answer  of  the  mother  upon  oath. 

It  was  agreed  that  this  was  not  good  as  a  nuncu- 
pative will,  being  above  30/.,  and  not  reduced  into  writ- 
ing witliin  six  days  after  the  speaking,  as  the  statute  of 
Frauds  requires.  But  the  mother  was  decreed  to  be  a 
trustee  for  the  niece.  I  find  no  other  case  that  comes 
up  to  this  doctrine ;  and,  perhaps,  the  courts  will  not 
hereafter,  if  the  point  shodld  arise,  be  disposed  to  be 
guided  by  a  single  precedent  so  opposed  to  that  feeling 
of  regret  which  of  late  they  uniformly  express  at  being 
forced  into  a  departure  from  the  plain  and  wholesome 
provisions  of  the  statute  by  the  stress  of  authorities. 

By  the  23d  section  of  this  statute,  soldiers  in  actual 
military  service,  and  mariners  at  sea,  are  excepted  out 
of  the  clauses  restraining  the  testamentary  power  in  re- 
spect to  personal  estate.  Soldiers  may  still,  therefore, 
make  nuncupative  wills,  or  revocations  of  personal  es- 
tate; and  dispose  of  their  goods,  wages,  and  other  chat-^ 
tels,  without  the  forms  required  by  the  law  in  other 
cases.  And  by  statute  5  W.  3.  c.  21.  s.  6.  the  probate 
.  of  any  common  soldier  was,and  continues  to  be,  exempted 
from  the  duties  imposed  by  that  act.  With  respect  to 
seamen,  however,  the  power  of  making  nuncupative 
wills  left  to  them  by  the  statute  of  Frauds  in  the  un- 
fettered state  in  which  it  stood  previously  to  that  statute 
has  been  laid  under  restrictive  provisions  by  subse- 
quent enactments  for  their  better  security  and  protection 
against  fraud  and  imposition.  The  regulations  which 
regard  this  object  will  be  found  in  the  statutes  26  G.  3. 
c.  63.  and  32  G.  3.  c.  34. 

This  section  may  be  concluded  by  observing  that  the 
production  of  all  papers  of  a  testamentary  nature  will 
be  compelled  by  the  Prerogative  Court  which,  upon 
appUcation^  will  direct  a  monition  for  that  purpose  to 
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the  party  having  any  such  in  his  possession.  Nor  vnll 
it  be  a  sufficient  ground^  by  way  of  objection^  to  say 
that  the  paper  in  question  was  never  seen  by  the  de- 
ceased. (/)  It  is  enough  if  there  is  a  possibility  that 
the  paper  might  be  of  a  testamentary  character. 


(0  Langmead  v.  Lewis,  9  Phill.  325. 
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CHAP.  I. 

Disposing  Efficaty. 

UNDER  this  head  will  be  considered  what  subjects  a 
will  may  operate  upon^  and  in  treating  of  these  topics^  no 
regard  will  be  paid  to  the  questions  anciently  arising  upon 
the  statutes  of  Henry  the  Eighth^  respecting  the  restric- 
tions as  to  lands  held  by  knight's  service  in  capite,  and  the 
other  points  discussed  in  the  once  great  case  of  Leonard 
Lovie^  (a)  which  may  now  be  safely  left  to  the  re- 
searches of  learned  curiosity. 

Among  the  subjects  on  which  a  will  may  operate  we 
shall  treat  first  of  things  real^  or  hereditaments^  with 
their  several  kinds^  then  of  contingent  and  executory 
estates  and  interests. 


.    SECT.  I. 
Freehold  Hereditaments. 


THE  import  and  extent  of  the  words  ''  estates  of  in- 
heritance" made  use  of  in  the  first  statute  of  Wills^ 

(a)  10  Rep.  78. 
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32  Hen,  8.  c.  L  being  open  to  doubt^  for  clearing  this 
and  other  ambiguities  of  construction,  the  34th  and  35th 
of  the  same  reign  were  passed.  That  statute^  reciting 
the  said  doubts « as  to  the  exposition  of  the  former  sta- 
tute^ enacts  in  the  third  section^  ''  that  whereas  it  is 
contained  in  the  former  statute^  that  all  and  singular 
the  person  or  persons^  baYiag  any  manors,  lands,  te- 
nements, or  hereditaments  of  an  estate  of  inheritance, 
should  have  full  and  free  liberty,  power,  and  authority, 
to  give,  will,  &c/a8  well  by  his  last  will  and  testament 
in  writing,  as,  &c.  his  manors,  lands,  tenements,  or 
hereditaments,  or  any  of  them,  in  such  manner,  &c. 
the  words  '  estate  of  inheritance'  should  be  expounded^ 
taken,  and  judged  of  estates  in  fee  simple  only/'  And 
in  the  fourth  section  of  the  last  mentioned  statute,  it 
was  provided  that  ^'  all  and  singular  person .  and  per- 
sons>  having  a  sole  estate,  or  interest  in  fee  simple,  or 
seised  in  fee  simple  in  coparcenary,  or  in  common  in 
fee  simple  of  and  in  any  manors,  lands^  rents  or  other 
hereditaments  in  possession,  reversion^  remainder,  or 
of  rents  or  service  incident  to  any  reveraon  or  remaio'- 
der^  and  having  no  manors,  lands,  tenements,  or  here- 
ditaments holden  of  the  King,  his  heirs  or  successors^, 
or  of  any  person  or  persons  by  knight's  service,  shall 
have  full  and  free  liberty,  power,  and  auUiority,  to  give^ 
dispose,  will,  .or  devise  to  any  person  or  persons,  Sac. 
by  his  last  will  and  testament  in  writing,  or  otiierwise 
by  any  act  or  acts,  lawfully  executed  in  his  life,  by 
himself  solely,  or  by  himself  and  others  jointly,  seve- 
rally, or  particularly,  or  by  all  those  ways,  or  any  of 
them,  as  much  as  in  him  of  right  is,  or  shall  be;  all  his 
manors,  lands,  tenements,  rents,  and  hereditaments,  or 
any  of  them,  or  any  rents,  commons,  or  other  profits  or 
commodities  out  of,  or  to  be  perceived  of  the  same,  or 
out  of  any  parcel  thereof^  at  his  own  free  will  and 
pleasure. 

These  statutes  have  been  construed  not  to  extend  to 
things  devisable  by  custom  ;  and  the  distinction  to  be 
regarded  in  this  respect  is  this, — that  the  custom^  which 
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must  be  its  own  interpreter^  is  for  the  mort  part  gene- 
ral, '^  that  eyery  one  seised  of  lands  may  devise/'' 
whereas  the  statutes  are  confined  in  expression  to  ma* 
nors,  lands,  &c.  holden  in  f^  simple;  so  that  ^here^ 
such  custom  existed,  lands  held  for  the  Kfc  of  another 
were  devisable,  whereas,  not  being  within  the  purview 
of  the  statutes  of  Henry  the  Eighth,  they  continued 
not  devisable,  unless  in  virtue  of  such  custom,  till  the 
statute  of  the  89  Car.  2.  c:  S,  s.  12.  subjected  them  to 
the  testamentary  power  in  the  mode  therein  prescribed. 
And  it  has  even  been  considered  as  doubtful  whether 
where  such  a  custom  for  devising  existed,  an  estate  for 
the  file  of  another  was  within  the  operation  of  the  last 
mentioned  statute,  so  as  to  be  subject  to  the  restrictions 
with  which  the  power  thereby  created  vmn  coupled. 

It  has  been  said  also  that,  upon  the  sound  construction  of  the  discine- 
of  the  statutes  of  Wills,  things  of  which  it  cannot  be  pre-  ^X^K 
dicated  in  a  legal  sense,  that  they  are  of  a  certain  annual  ^ot  valuable. 
value,  were  not  within  their  contemplation  ;  for  the 
statute  ^Hen.  8.  enacts,  that '' every  person  having 
manors,  &c.  held,  &c.  by  knight's  service,  might  devise 
two  parts  of  his  hereditaments  in  three  parts  to  be 
divided,  or  so  much  as  amounted  to  the  annual  value 
oftwo  parts  of  them  in  three  parts  to  be  divided  in 
certainty,  and  by  special  division,  so  that  it  might  be 
known  in  severalty  for  the  advancement  of  his  wife,  &c. 
and  saving  to  the  King  the  custody  of  so  much  of 
the  inheritance  as  amounted  to  the  real  annual  value 
of  the  third  part/'  And  the  statute  34  Hen.  8. 
provides  that,  '^  if  the  hereditaments  that  descended  to 
the  heir  after  such  devise  did  not  extend  to  the  clear 
yearly  value  of  the  third  part,  the  King  might  take  so 
much  of  the  residue  of  the  tenements  as  should  make 
the  value  of  the  third  part  with  the  full  profits  there- 
of;"  from  which  expressions  of  these  statutes  it  was  to  • 
be  inferred  that  they  were  not  intended  to  embrace 
such  inheritances  and  things  as  were  in  their  nature 
entire,  and  could  not  be  divided  into  proportional  parts, 
nor  to  such  as  were  not  of  any  certain  annual  value. 
And  sucb  appears  to  have  been  the  opinion  of  Lord 
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Coke^.who  cites  in  support  of  it  the  reasoning^  of  Pri- 
sot^  J.  in  a  case  of  33  Hen.  8.  c.  33.;  from  whom  he  de* 
rives  the  position^  that  when  the  law  requires  the  value  of 
a  thing  to  be  mentioned^  it  must  be  intended  of  a  things 
of  a  certain  yearly  value;  and  concludes  that  as  the  sta- 
tutes of  Wills  authorise  the  devise  of  hereditaments 
held  in  capite  valuable  and  devisible^  none  but  such  can 
by  virtue  of  those  statutes  be  devised^  and  consequently 
that  the  financhiae  of  boma  et  cataUa  feUmum  oxjugiti- 
vorum,  not  being  valuable^  are  therelwe  not  devisable 
by  themselves. 

Titles  of  honour^  where  they  are  personal^  and  not 
territorial^  as  is  now  almost  universally  the  case^  being 
limited  to  the  descendants  of  the  person  ennobled^  fall 
under  this  class  of  undevisable  things.  And  the  same 
may  be  said  of  ways  and  commons^  when  not  annexed 
to  other  property  so  as  to  pass  incidentally.  Offices 
also^  and  corodies^  are  among  the  things  not  devisable^ 
when  attached  to  the  person ;  for  of  all  these  subjects 
it  may  be  observed^  that  when  they  are  appendant  or 
annexed  to  lands  and  possessions^  they  will  pass  together 
with  such  devisable  property.  An  advowson  is  intended 
under  the  word  '^  tenements"  in  the  statute ;  it  is  de- 
partible  as  between  coheiresses ;  dower  may  be  asrigned 
thereof ;  it  is  valuable ;  and  will  pass  by  the  word 
'^  tenements''  or  hereditaments.  So  also  the  next  turn 
or  presentation  is  a  thing  devisable^  and  passes  as  a 
valuable  legal  interest ;  and  by  the  devise  of  an  advow- 
son the  next  presentation  inclusively  passes. 

Rents  are  likewise  devisable  by  the  express  words  of 
the  statute  34  Hen.  8.^  though  the  previous  statute 
S3  Hen.  8.  did  not  comprehend  them.  Tithes  are  in- 
cluded under  hereditaments^  and  manors  are  expressly 
contained  in  the  statutes.  Franchises  also  may  pass  if 
in  their  nature  valuable^  and  not  restrained  to  the  per- 
son of  the  grantee^  and  his  heirs  ;  and  if  not  in  them- 
selves valual)le  in  legal  consideration^  they  may  still 
pass  by  devise  as  appurtenant  to  other  things  to  which 
that  character  belongs. 

These  distinctions^  however^  between  things  valuable 
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and  not  valuable^  have  scarcely  now  any  real  existence^ 
the  state  of  commercial  interchange  having  produced  a 
great  alteration  in  these  respects.  In  Butler  and 
Baker's  case^  (6)  a  principle  is  recognised  from  which 
we  may  infer  that  wherever  such  casual  hereditaments, 
though  not  strictly  valuable  in  themselves,  have  been 
turned  to  vahiable  account  by  being  usually  let  to  farm 
for  a  yearly  return  in  rent,  they  may  be  devised  within 
the  purview  of  the  statutes. 


SECT.  II. 
Copyhold  Hereditaments. 

COPYHOLDS  are  not  within  the  statute  of  Wills. 
The  statutes  of  Hen.  8.  for  the  full  exercise  of  the  tes- 
tamentary power  required  the  tenure  to  be  in  socage, 
a  description  not  applicable  to  copyhold  tenure.  Copy- 
hold estate  could  not,  for  another  reason,  be  considered 
as  within  the  view  of  those  statutes,  since  their  purpose 
viras  to  revive  the  testamentary  power  with  certain 
qualifications  and  restrictions,  after  the  statute  made 
for  carrying  the  possession  and  legal  estate  to  the  use 
had  either  suppressed  its  exercise,  or  driven  it  upon 
new  expedients  for  its  preservation.  But  the  statute 
of  Uses  had  not  interfered  with  the  uses  raised  upon 
surrenders,  those  being  properly  executed  by  the  ad- 
mittance, which  was  in  the  nature  of  a  new  grant  by 
the  lord  in  pursuance  of  the  surrender.  Nor,  indeed, 
were  copyholds,  properly  speaking,  ever  devisable,  for 
a  will  could  have  no  effect  upon  them  as  a  will ;  so  that 
it  was  always  necessary  first  to  pass  the  estate  by  a  sur- 
render thereof  into  the  hands  of  the  lord,  to  such  uses 
as  the  surrenderor  should  by  his  last  will  appoint,  and 
then  his  will  succeeded  to  the  surrender  as  an  appoiat- 

(6)  3  Rep.  32. 
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ment  or  declaration  of  the  uses  or  purposes  thereof. 
But  though  a  will  of  copyhold  has  been  sard  to  work 
as  a  declaration  or  appointment  of  the  use  only^  yeC  it 
has  always  partaken  of  the  quality  of  a  will  in  many 
essential  particulars.  It  is  revocable  as  a  will  in  att  n^ 
spects^  and  is  altogether  an  ambulatory  instrument  until 
the  death  of  the  maker.  So  that  if  the  appointee  die 
in  the  lifetime  of  the  testator^  the  devise  (ails  ;  for  the 
act  remains  incomplete^  and  the  instrument  is  without 
operation^  and  mute,  until  the  testator's  decease. 

By  the  statute  55  Geo.  3.  c.  192.  it  is  enacted,  that 
'*  in  all  cases  where,  by  the  custom  of  any  manor  in  Eng- 
land or  Ireland,  any  copyhold  tenant  of  such  manor 
may  by  his  or  her  last  will  and  testament  dispose  of  or 
appoint  his  or  her  copyhold  tenements,  the  same  having 
been  surrendered  to  such  uses  as  should  be  declared  by 
such  last  will  and  testament,  every  disposition  or  charge 
made,  or  to  be  made,  by  any  such  last  will  and  testa-' 
ment  by  any  person  who  shall  die  after  the  passing  of 
this  act,  of  any  such  copyhold  tenements,  or  of  any 
right,  title,  or  interest,  in  or  to  the  same,  shdU  be  as 
valid  mkI'  effectual  to  all  intents  and  purposea,  although 
no  surrender  shall  have  been  made  to  the  use  of  the 
last  win  and  testament  of  such  person,  as  the  same 
would  have  been  if  a  surrender  had  been  made  to  the 
use  of  such  will.  After  saving  the  duties,  fines,  and 
fees,  as  the  same  were  before  payable,  the  statute  pro- 
vides that  nothing  therein  contained  shall  render  in- 
valid any  devise  or  disposition  of  copyhold  which  would 
have  been  valid  if  the  new  act  had  not  been  made,  nor 
render  valid  and  effectual  the  devise  or  disposition  of 
any  copyhold  lands  which  would  be  invalid  or  ineffectual 
if  a  surrender  had  been  made  to  the  use  of  tlie  last 
will  and  testament  of  the  person  attempting  to  dispose 
of  the  same  by  will." 

In  the  above  act  the  Legislature  has  shewn  a  soli- 
citude to  leave  every  thing  in  its  former  state  and  con^ 
dition,  both  as  to  the  parties  and  the  instruments,  save 
only  the  dispensing  with  the  previous  surrender  to  the 
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ase  of  the  wiH.  The  nature  of  the  disposing  instru-- 
ment^  thoii§^h  it  cannot  be  a  declaration  of  the  purposes 
of  a  surrender  previously  made^  as  formerly^  is  not  sub- 
stantially changed ;  it  is  an  appointment  of  the  person 
to  be  admitted  to  certain  uses  declared^  who  accord- 
ingly takes  immediately  from  the  lord  by  grant  And 
the  same  description  of  instrument^  which,  would  have 
been  effectual  before  the  act^  continues  to  be  valid  in 
virtue  of  the  express  provision  of  the  third  section 
thereof. 


SECT.  Ill- 
Vested  tnterests. 

WG  are  next  to  consider  to  what  estates  and  interests  Fm  simple  «« 
the  power  of  devising  extends.     The  statutes  expressly  leTenaiofti. 
allow  it  to  those  only  who  have  fee  simple  estates; 
whereas^  where  the  disposition  by  devise  was  warranted 
by  custom,   the  qualification  was  general,  consisting 
merely  in  being  seised  of  the  land.    Every  estate,  how- 
ever, which  the  law  considers  as  a  fee  simple  was  de- 
visable by  the  statutes  ;  the  several  sorts  of  which  are 
defined  in  Plowden.  (c)     The  fee  simple  absolute  is  Absolute- 
the  estate  in  lands  vested  in  a  mail  and  his  heirs,  with- 
out any  determination  limited,  or  condition  annexed. 
The  fee  simple  determinable  is  the  estate  which  a  man  ^eterteinaUc* 
holds  to  himself  and  his  heirs,  bounded  by  the  duration 
of  some  extrinsic  matter  of  thing ;  as  if  land  be  given 
to  one  and  his  heirs,  as  long  as  he  shall  continue  to 
perform  something,  or  pay  a  certain  sum,  or  as  long  as 
a  particular  tree  or  church  shall  stand  ;  in  which  cases 
the  whole  estate  in.  the  land  is  held  and  enjoyed  in 
possible  perpetuity,  entire  while  it  lasts,  and  subject 
only  to  be  determined  by  an  event  extraneous  to  its 

(e)  557. 
TOI,.  I,  t 
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bmc  fee.        own  eeiifltttutioii.    The  base  fee  Is  where  there  is  an 

infipmity  In  the  creation  and  constitution  of  the  estate 
whfcb  subjects  It  to  be  determined  by  the  superrentian 
of  a  better  tide.  As  where  a  tenant  in  tail  bargains  and 
seUs  his  land^  and  then  levies  a  fine  to  the  barg^aloee^ 
there  such  bargainee  has  a  base  fee^  but  which  from  an 
infirmity  in  its  nature  can  last  only  as  long  as  there  are 
heirs  ^  the  body  of  the  tenant  in  tail ;  or  as  where  a  don  ee 
in  tail  ts  attainted  of  tt^ason,  in  which  case  the  Crown 
shall  have  the  land  as  long  as  there  arcr  heirs  of  the  body 
of  the  donee.  We  shall  say  nothing  of  the  fee  simple 
conditional^  which,  bad  it  remained  as  at  common  law^ 
would  have  undoubtedly  been  devisable  within  the  sta- 
tutes above  referred  to ;  and  content  ourselves  with  ob- 
serving that  the  fee  simple  intended  by  those  statutes  is 
to  be  understood  in  the  largest  sense^  as  embracing  all 
estates  in  fee  simple^  whether  unrestricted  or  determin- 
able, absolute  or  conditional ;  in  opposition  to  estates  of 

9«i?ifito  iw4  freehold^  or  in  fee  tail.     A  fee  simple  may  be  in  pos* 

session  or  put  of  possession  ;  and  it  may  be  out  of  pos- 
session by  being  turned  to  ^  rights  in  which  case  it  has 
been  before  shewn  to  be  not  devisable;  or  it  may  be  out 
of  possession  by  the  interposition  of  some  estate  or  in- 
terest of  another^  whereby  the  right  of  actual  or  im- 
mediate enjoyment  is  suspended ;  and  this  is  when  it 
takes  the  name  of  a  reversion  or  remainder,  either 
vested  in  interest^  or  limited  to  take  place  upon  some 
contingent  condition  or  events  which  renders  its  vesting^ 
a  matter  of  doubtful  expectation. 

It  has  been  contended  that  a  reversion  upon  an  estate 
tail,  though  a  vested  interest^  was  not  to  be  considered 
as  valuable,  so  as  to  be  within  the  statu^tes  pf  Henry  the 
Eightl\,  so  long  as  the  estate  tail  endured  :  but  it  was 
resolved  in  Leonard  Lqvie's  case,  (c2)  that  th^re  was  a 
difference  between  things  which  of  their  nature  were 
fiot  of  i^ny  annual  value,  and  such  as  by  their  orture 
Vfcre  pf  annuql  vqlue^  though  the  Wtml  pfofit  w«l 

(<0  10  Rep.  Mto.    Hob.  13. 
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postponed  by  the  g^nt  or  limitation,  (e)  And  the  samti 
reasonings  holds  ivith  respect  to  a  remainder  upon  an 
estate  tail^  which  is  also  devisable  within  the  above 
mentioned  statutes.  They  both  come  within  the  de-r 
scriptive  terms  used  therein^  the  reversion  being  an 
estate  in  fee^  .and  a  present  interest^  though  detached 
from  the  possession  by  the  particular  estate  which  has 
been  carved  out  of  the  fee ;  and  the  remainder  being 
that  which  is  parted  with  at  the  same  time  with  the 
particular  antecedent  estate^  and  is  limited  over  to  take 
effect  in  succession. 

Equilable  estates^  which  are  those  from  which  the  Equitably  e»* 
legal  estate  is  detached^  or  which  are  held  in  trust  for 
the  person  or  persons  beneficially  entitled^  generally 
for  carrying  into  effect  certain  particular  objects  or 
provisions^  are  within  the  devising  power^  as  well  as 
their  correspondent  legal  estates^  to  the  extent  of  the  de- 
visor's interest  therein :  for  before  the  statute  27  Hen.  8. 
annexed  the  possession  to  the  use^  and  thus  created 
a  necessity  for  the  statute  of  Wills^  uses  were  the  means 
by  which  the  devising  power  was  made  effectual ;  and 
since  the  statute  of  Uses,  trusts^  which  have  their  ope- 
ration under  the  sanction  of.  the  courts  of  equity^  have 
come  into  their  place. 

The  interest  in  a  trust,  or  a  mere  claim  in  equity,  TUiebycon- 
as  the  benefit  of  a  contract,  is  also  disposable  by 
will.  Thus  A.  being  seised  of  New  River  shares^  con- 
veyed the  sani^e  to  trustees  in  trust  for  himself  and  his 
wife,  during  their  respective  lives ;  and  af^er  the  de- 
cease of  the  survivor,  then  out  of  the  rents  and  profits 
to  pay  his  debts,  and  the  portions  of  his  daughters;  and 
after  such  payments  to  permit  H.  and  his  heirs  to  re- 
ceive the  rents  and  profits  of  the  premises.  A.  and  his 
wife  died ;  H.  contracted  with  B.  to  sell  to  him  some 
of  the  8ud  shares;  and  the  contract  not  being  performed^ 
B.  exhibited  his  bill  against  H.,  to  compel  the  perform- 
ance of  the  agreement.    After  some  proceedings  in  the 

(tf)  Aod  see  Beddingfield'9  case  cited,  10  Rep.  81  b.  and  Wins- 
snore  v.  Hob^rt,  Rob.  313. .  ' ' 
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tuit^  B.  died^  having  first  devised  the  benefit  of  his  con* 
tract  to  C.3  and  her  heirs  ;  and  on  a  bill  filed  by  C.^  it 
was  insisted^  that  the  plaintiff  had  no  title  to  have  the 
benefit  of  the  contract,  it  being  a  thing  in  action,  and 
therefore^  it  was  said,  not  devisable :  but  Wyld  and  Ray- 
mond, Justices,  the  Master  of  the  Rolls,  and  the  Lord 
Keeper,  held,  against  the  opinion  of  Wyndham,  Justice^ 
that  it  was  an  equitable  interest,  and  that  an  interest 
in  a  trust  was  in  equity  assignable  or  devisable.  (/) 


SECT.  IV. 


Contingent  and  Executory  Interests. 


Tbeie  Intefesta 
are  deTisable 
M  well  M 
trantmissible 
lijdcfceiit. 


On  the  eon- 
•tniction  of 
tlie  word 
'« hATiiig^  ia 
the  statute  of 
Willi. 


WE  have  seen  that  reversions  and  vested  remainders 
are  devisable  within  the  above  mentioned  statutes  of 
Wills.  We  may  safely  now  assume  that  this  is  also  the 
general  doctrine  with  respect  to  contingent  remoiirders 
of  inheritance,  which,  as  they  are  transmissible  by  de- 
scent to  the  heirs  of  the  grantee  in  the  event  of  his 
dying  beifore  the  happening  of  the  contingency,  so 
are  they  capable,  while  in  this  state  of  suspense,  of 
being  transmitted  by  devise  under  the  same  statutes. 
This  is  now  a  clear  point,  and  may  be  regarded  as 
having  been  settled  by  the  case  of  Roe  on  dem.  Perry 
9.  Jones  ;  (g)  though,  as  appears  by  the  case  of  Bishop 
v.  Fountain,  reported  in  Levinz,  (A)  a. different  opi- 
nion once  prevailed,  grounded  on  the  construction  of 
the  word  ''  having"  in  the  statute  of  Wills,  as  import^ 
ing  the  same  legal  sense  as  the  words  '^  seised  of,*' 
which  could  be  properly  said  only  of  such  as  had  vested 

(f)  Comburj  v.  Middleton,  1  Cha.  Ca.  173.  208. 

Cg)  Blackst.  30,  34. 

(A)  3  LeT.  427.  and  see  lyes  o.  Legg^  488.  in  note* 
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interests  in  the  subject.  But  the  word  ^'  having''  in 
the  statutes  above  mentioned  is  now  understood  as 
satisfied  by  the  devisor's  having  an  interest  in  the  thing, 
however  precarious.  Thus  in  Roe  v.  Griffith^  (i)  it  was 
said  by  Lord  Mansfield,  that  in  Selwyn  v.  Selwyn  (k). 
he  was  prepared  to  have  shewn,  with  the  concurrence 
of  all  his  brethren,  that  all  contingent,  springing, 
and  executory  uses,  where  the  person  who  was  to  take 
was  certain,  so  that  the  same  might  be  descendible, 
were  also  devisable,  adding  that  these  were  converti- 
ble terms. 

This  distinction  between  the  cases  where  the  person  when  the  per- 
designated  is  certain,  and  those  wherein  he  is  un-  u  ^c^mil*** 
ascertained,  and  a  part  of  the  contingency,  is  well  il- 
lustrated in  the  late  case  of  Doe  on  dem.  Calkin  v. 
Tomkinson  and  Others,  in  the  King's  Bench,  (/)  in 
which  the  case  left  by  the  verdict  for  the  opinion  of  the 
Court  was  to  the.  effect  following : — 

''  On  the  7th  of  September,  1802,  John  Tomkinson 
being  seised  in  fee  of  the  premises  in  question,  by  his 
will,  after  directing  his  debts  and  funeral  expenses  to  be 
paid,  devised  thus: — 'My  will  and  desire  is,  that  all  \ 

my  real  and  personal  estate  wheresoever  and  whatso- 
ever be  left  equally  to  my  sisters,  Mary  and  Elizabeth 
Tomkinson,  of  Forsbrooke,  or  to  the  survivor  of  them, 
and  to  be  disposed  of  by  the  survivor,  as  she  may  by 
will  devise,'  and  made  his  said  sisters  his  executrixes. 
The  testator  died  in  1810,  leaving  the  said  Mary  and 
Elizabeth  (who  thereupon  took  possession  of  the  estate) 
and  also  another  sister,  Anne,  him  surviving.  After- 
wards, on  the  9th  of  July,  1810,  Mary  made  her  will, 
and  thereby  devised  all  her  messuages,  lands,  tene- 
ments, hereditaments,  and  real  estates  whatsoever,  si-*^ 
tuate  at  Forsbrooke,  or  elsewhere  in  the  county  of 

(0  1  Blackst.  605. 

(At)  2  Ban*.  1131.  sent  by  Lord  Northiogton,  C.  for  the  opinion  of 
the  Conrt  of  King's  Bench.  See  also  Moor  et  ux.  9.  Hawkins^  1765, 
cited  H.  Blackst  33)  4.  « 

(0  3  Maule  and  Selwyn  165. 
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Stafford,  to  her  sisters  Elizabeth  and  Anne^  sucoesaivdiy 
for  life ;  and  from  and  after  the  decease  of  the  surviTor 
of  them^  she  devised  aH  such  part  of  her  real  estate 
as  was  devised  to  her  by  the  will  of  her  late  brother 
J.Tonikinson,  to  the  defendants,  their  heirs  and.as- 
i^g^ns,  as  tenants  in  common,  and  not  as  jotat  tenants. 
Elizabeth  Tomkinson  was  living  at  the  time  when  Mary 
made  this  witt.  Mary  survived  both  E.  and  A.  Tomkin- 
son, but  died  without  having  re-publisked  her  wiH  The 
lessors  of  the  plaintiff,  Jane,  Anne,  and  Sarahs  were 
the  heirs  at  law  of  Mary,  and  also  of  John^  Elizabeth^ 
and  Anne  Tomkinson. 

^  The  question  for  the  Court  was,  whether  the  plaia-* 
tiff  was  entitled  to  recover:  if  the  Court  diouUbeof 
opinion  that  he  was  entitled,  the  Terdict  waato  stund  ; 
if  not,  a  nonsuit  was  to  be  entered. 

''  The  Judges  were  of  opinion  that  the  above  dev^ 
did  not  create  a  tenancy  in  common  in  ffee,  on  account 
,  of  the  words'  ^  to  the  survivbr;'  and  supposing  the  devise 

to  have  carried  a  contingent  remainder  te  the  survivor^ 
it  could  not  be  considered  as  devisable,  because  tke  per* 
son  who  was  to  take  was  not  in  any  degree  ascertain- 
able before  the  contingency  haj^ened.  it  could  not  be 
said  in  whom  the  interest  was,  during  the  lives  of  the 
two  sisters,  nor,  consequently,  that  it  was  in  either  of 
them  during  that  period ;  and  it  was  only  in  tiie  event 
of  survivorship  that  it  was  to  beconje  certain.  Admitting^ 
therefore,  the  enlarged  construction  put  on  the  statute 
of  Wills  by  Lord  Kenyon  and  the  otiier  Judges  in  Roe 
V.  Jones, — how  could  a  person  be  said  to  have  a  contin- 
gent interest,  when  it  w^lb  uncertain  whether  he  was 
the  person  who  would  be  entitled  to  have  it  or  not  ?  It 
was  not  given  to  a  designated  persoci.to  be.  executed 
upon  a  contingency  :  but  to  a  contingent  person.  There* 
fore,  without  determining  what  the  precise  estate  given 
was,  it  appeared  sufficient  to  say  that  thQ  defendants 
were  ^ot  Qj^tiUed." 

The  descendible  quality  of  these  estate  had  long 
before  been  settled^ — a  doctrine  Aitty  recognised  ki  the 
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case  of  Wmie  v.  Lower,  (m)  and  it  wtU  be  seen  by  re- 
ference to  Wood's  case,  cited  in  Lord  Coke'a  Re- 
ports, (ft)  to  have  been  equally  the  law  with  respect 
to  future  uses^  If^  howerer^  the  existence  of  the  devise 
be  a  part  of  the  contingency  itself,  on  which  the  limitr 
ation  is  made  to  depend,  sudi  expectancy  cannot  by  the 
terms  of  its  or etftion  be  either  descendible  or  devisaUa, 
if  the  liimtee  die  before  the  conting^ency  happens^  {9) 

In  the  above  mentioned  case  of  Roe  v.  Jones,  (p) 
Lord  Loug^botfou|;b  observed,  that  taking  it  to  be  a 
epriiii^uig  iontingeni  executory  use/  they  were  all  of 
opinion  that  it  wai»  devisable^  and  passed  by  his  will: 
and  when  thtf  same  ease  came  on  in  the  Court  of  King's 
BeHcfa,  (9)  Lord  Kenyon  observed,  that  the  statute 
i^hicb  eiMd[)led  persons  '  havin|^'  any  manors,  lands,  &4t. 
to  devise,  must  meany  having  an  interest  jn  the  lands^; 
and  the  true  line  of  distinction  was  there  taken  by  his 
LorddMp  bcitween  a  eonfingent  Interest  of  a  (yo^ibiHty 
coupled  with  an  interest,  and  a  mere  nakect  possibilify, 
like  the  hope  of  succession,  or  the  simple  expectation 
or  prospect  which  an  heir  at  law  has  of  inheriting  from 
his  ancestor.  The  Chief  Justice  then  expressed  a  hope 
that  the  point  would  be  understood  to  be  fully  at  rest 
And  so  it  may  be  considered  with  the  exception  of  the 
cases  above  alluded  io,  where  the  person  to  take  in 
virtue  of  the  contingent  limitation  not  being  individually 
ascertained,  nor  ascertainable  till  the  contingency  ar- 
rives, the  estate  cannot  be  transmissible  by  descent  or 
devise  till  the  object  of  the  executory  limitation  is  de- 
cided by  the  event.  As  where  there  is  a  contingent  or 
executory  limitation  to  the  right  heirs  of  A.,  he  being 
in  existence  at  the  time  of  such  limitation,  in  which 

(m)  PoUexfen  54.  (»)  1  Rep.  9§  a. 

(o)  Moorhonse  o.  Wainhonse,  1  Blackst.  038.  The  mode  of  trans- 
ferriog  the  benefit  of  these  contingencies  tn^^r  vivos  must  be  by  estoppel, 
which  a  fine  has  the  effect  of  creating.  See  the  befoTi  cited  caie  of 
Weale  o.  Lower,  PoUexfen  54. 

(p)  1  H.  Bl.  90. 

^q)  3  T.  R.  88. 
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case  during  the  life  of  A.^  it  must  remain  uncertain  who 
will  be  his  heir ;  and,  consequently,  so  long  as  A.  lives 
the  contingent  interest  cannot  be  said  to  be  in  any 
body,  through  whom  it  can  be  transmitted,  or  under 
whose  will  it  can  pass. 

The  doubts,  as  we  have  seen,  respecting  the  devis- 
ability  of  contingent  and  executory  interests  in  real 
estates,  seem  in  a  great  degree  to  have  arisen  from  too 
narrow  a  construction  of  the  statutes  of  Wills :  bat  no 
such  question  of  construction  could  affect  testamentary 
dispositions  of  contingent  or  executory  interests  in 
terms  of  years,  and  other  personal  or  chattel  estates. 
Wherever  such  possibilities  or  future  interests  have 
been  accompanied  with  an  interest,  they  appear  to  have 
been  always,  or  at  least  in  very  early  times,  proper  sub- 
jects of  the  testamentary  power,  (r) 

(r)  2  RolL  Rep.  129.    4  Rep.  66  b.    10  Rep.  50  fr,    11  MocL  127. 
Moor  800.    Pollex.44.    2Freem.  250.    2P.Wins.572.    fd.  Q08. 
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CREATITK  EFFICACY. 


SECT.  I. 

Renuiinders* 

HITHERTO  the  disposing  efficacy  of  wills  has  been 
treated  of,  we  are  now  to  enter  upon  the  consider- 
ation of  their  creative  efficacy ;  or^  in  other  words^  the 
estates  and  interests  which  they  are  capable  of  forming 
and  effectuating. 

The  owner  of  an  absolute  fee  simple  in  lands^  whe- 
ther in  possession^  reversion^  or  remainder^  may  doubt- 
less dispose  of  such  entire  interest  by  his  will^  and  of  any 
other  estate  in  fee  less  than  an  absolute  fee  simple ;  and 
annex  to  the  same  any  lawful  condition.  He  may  carve 
out  of  such  absolute  estate  in  fee  simple  a  determinable 
fee.  Thus  he  may  devise  his  lands  to  his  eldest  son^ 
until  his  youngest  son  come  to  the  age  of  twenty-two 
years^  by  which  he  will  give  to  his  eldest  son  a  fee 
simple  in  the  lands  till  his  youngest  son  attain  to  the 
age  prescribed,  (a)  And  such  absolute  owner  of  the  fee  orfgUi^tiie 
simple  may  create  an  estate  within  the  statute  De  Donia 
CondUionaUbuSj  called  an  estate  tail ;  and  if  he  devise 
his  lands  to  one^  and  the  heirs  of  his  body,  he  may  create 
remainders  after  such  estate,  either  vested  or  contingent: 
but  he  cannot  limit  a  fee  to  take  place  after  a  fee ;  nor 
could  he  have  added  such  a  limitation  even  after  a 
fee  simple  conditional  before  the  statute  De  Bonis; 

(a)  Gates  r.  Holywell,  3  LeoB.  316. 
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for  befofe  that  statute  all  that  existed  in  the  donor^ 
after  granting  such  an  estate^  was  a  possibility  of  re* 
verter  upon  the  condition  foiling^  out  of  which  no 
remainder  could  be  limited  ;  therefore^  if  a  man  before 
the  statute  De  Donis  Canditionalibtis,  granted  lands  tQ 
one^  and  the  heirsof  his  body^  and  in  default  of  such  issue 
to  another  and  his  heirs^  such  grant  over  would  have 
been  void.  But  the  nature  of  these  conditional  fees  were 
altered  by  the  statute  hemt  aUndcd  to,  by  force  whereof 
the  donor  by  such  gift  to  one^  and  the  heirs  of  his  body^ 
divides  the  fee  into  an  estate  in  the  donee^  called  a  fee 
tail^  being  a  carving  thereout^  and  the  residue  or  re- 
mainder thereof ;  which  is  lefl  in  himself  as  an  estate 
expectant  upon  the  determination  of  the  interest  so 
parted  with  by  the  ultimate  failure  of  issue  of  the  body 
iof  the  alienee.  Before  the  statute,  the  condition  was 
performed  by  having  heirs  of  the  body,  and  the  estate 
of  the  donee  thereby  became  absolute :  but^  m  virfne  of 
the  same  statute,  the  gift  became  substantiated,  and 
fixed  in  the  lineal  heirs  of  the  donee;  so  that  if  A.^ 
faavfng  lands  in  fee  simple,  devised  the  same  la  B.  for 
Tiis  life,  remainder  to  C.  and  the  heirs  of  his  bdcfy,  re* 
mainder  to  D.  for  his  fife,  such  ufterior  limftatforr  took 
effect  out  of  the  reversion  expectant  upon  the  preced- 
ing estate  in  fee  tail.  Thus  the  tenant  in  fee,  after  ttny 
devise  of  a  less  estate,  v^efher  fbr  fife  or  fn  tail,  might 
go  on  to  findit,  out  of  his  remaining  interest,  an  estate 
in  fee,  or  any  other  estates  to  (afte  effect  in^  surccessroii 
after  the  preceding  fimitatibn^,  tifi  his  Interest  fn  the 
whole  fee  was  exhausted. 
vnfm  charat*  There  Cannot  be  a  more  apt  form  of  expression  to 
tt^ofaremuB-  ^^^^^  ^  remainder  than  the  word  **  remamder ;"  and  to 

sustain  a  Kmitation  as  such  a  particular  estate  mast  be 
made  to  precede  it,  which,  if  it  be  a  contingent  remain- 
der, must  be  in  existence  till  the  moment  in  whith  the 
contingent  estate  becomes  vested  in  possession,  or  in 
interest;  for  the  rule  is,  that  every  remainder  must 
vest  either  during  the  continuance  of  tire  prior  e&tBte, 
or  in  the  same  ixutMnt  as^  thai  n  which  such  prior 


estate  determiMs :  and  the  person  to  whom  the  re- 
mainder is  limited  must  be  either  at  the  time  of  the 
Itmitatioa  capable  of  taking  it^  or  such  a  one  as  may  in 
(be  ordinary  cnarse  of  things  )ie  capaUe  when  the  con- 
(iagestcy  may  happen. 

It  would  be  in  contradiction  to  the  nature  of  a  remain- 
der^ to  suppose  it  limited  after  a  fee ;  for  Lord  Coke  de- 
fines a  remainder  to  he  '^  a  remnant  of  an  estate  in 
iancb  or  tenements,  expectant  upon  a  particular  estate^ 
created  together  with  the  same  at  one. time;''  and  this 
is  thA  nature  of  a  remaiader^  whether  yested  or  con- 
tingent ;  it  is  that  which  remains  of  the  fee  after  a  par- 
ticular estate  has  been  carved  out  of  it. 

At  common  law  there  were  two  sorts  of  particular  es- 
tate8-*-an  estate  for  years^  and  an  estate  for  life :  but 
by  the  statute  De  Donis  another  sort  of  particular  es- 
tate^ the  estate  tail,  was  introduced^,  leaving,  as  has 
been  already  explained>  a  reversioa^  or  remnant  of  the 
fee  in  the  donor^  which  is  always,  to  be  diatinguisbed 
from  a  po68ii)ility  of  reverter^  and  from  a  r%Kt  of  enticy 
for  a  condition  broken. 

To  satisfy  the  above  definition  of  a  remainder^  it 
follows  that  one  or  other  of  these  descriptioQS  of  a  par-* 
ticular  estate  must  first  be  carved  out  of  the  fee.  If 
'  hnd  be  conveyed  or  devised  to  A.  Sdt  his  life^  and  after 
A/s  decease  to  B.  and  his  heirs^  the  estate  vests  in  ia* 
terest^  though  not  in  possession^  and  is  therefore  a  pro- 
per vested  remainder  in  B.  And  this  answers  Lord 
Coke's  definition ;  for  B/s  remainder  passes  from  the 
grantor  at  the  same  time  as  A/s  life  estate  in  posses- 
sion. But  if  land  be  conveyed  er  devised  to  A.  for  life, 
and  if  B.  die  in  the  lifetime  of  A.,  then  after  A.'s  de- 
cease, to  C.  and  his  heirs^  C/s  estate  is  conlingeat  dur« 
ing  the  life  of  A.  and  B. 

To  be  a  true  remainder,  it  must  exist  in  lands  a^nd 
tenements,  and  not  chattel  interests,  which  are,  not  the 
proper  subjects,  of  remainders  in  law.  And  to  be  a 
good  contingent  remainder,  it  is  a  rule  that  some  vested 
estate  of  freehold  must  precede  it ;  wliich  rule  arises 
fwBi  the  necessity  there  is  fi>r  the  freehold  topass out 
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of  the  grantor  at  the  time  that  the  remainder  is  created; 
If  I  limit  an  estate  to  the  use  of  A.  until  C.  return  from 
Rome^  and  after  the  return  of  C.^  to  the  use  of  B.  and 
his  heirs ;  A.^  in  this  case^  has  a  particular  estate  which 
is  to  last  till  C/s  return^  which  being  an  uncertain 
period^  such  particular  estate  in  A.  is  a  freehold^  for  it 
may  last  for  his  life^  and  the  residue  of  the  estate  after 
C/s  return  is  a  remnant  of  the  fee  expectant  upon  the 
particular  estate :  but  as  C/s  return  from  Rome  is  an 
uncertain  events  the  limitation  of  such  remnant  over 
being  dependent  thereupon^  is  a  contingent  remainder. 

^!2^dm^^b^      ^^'  Peame  has  distinguished  contingent  remainders 

eoDititntod.      into  four  sorts  :— 

Firsts  where  the  remainder  depends  entirely  on  a 
contingent  determination  of  the  preceding  estate  itself; 
as  if  A.  make  a  feoffment  to  the  use  of  B.  till  C.  return 
from  Rome^  and  after  such  return  of  C.^  then  to  remain 
over  in  fee,  here  the  particular  estate  is  limited  to  de- 
termine oil  the  return  of  C;  and  only  on  that  determin- 
ation of  it  is  the  remainder  to  take  effect :  but  that  is 
an  event  which  possibly  may  never  happen,  and  there- 
fore the  remainder^  which  depends  entirely  upon  the 
determination  of  the  preceding  estate,  is  dubious  and 
contingent. 

Secondly,  where  some  uncertain  event,  unconnected 
with,  and  collateral  to,  the  determination  of  the  preced- 
ing estate,  is,  by  the  nature  of  the  limitation^  to  {)recede 
the  remainder ;  as  if  a  lease  be  made  to  A.  for  life,  re- 
mainder  to  B.  for  life,  and  if  B.  die  before  A.,  re- 
mainder to  C.  for  life.  So  if  lands  be  given  to  A.  in 
tail,  and  if  B.  come  to  Westminster-hall  such  a  day,  to 
B.  in  fee ;  here  B.'s  coming  to  Westminster-hall  has 
no  connection  with  the  determination  of  A.'s  estate : 
but  as  it  is  an  uncertain  event,  and  the  remainder  to  B. 
is  not  to  take  place  unless  it  should  happen,  such  re* 
maiiider  is  therefore  a  contingent  remainder. 

Thirdly,  where  a  remainder  is  limited  to  take  effect 
upon  an  event,  which,  though  it  certainly  must  happen 
some  time  or  other,  yet  may  not  happen,  till  after  the 
determination  of  the  particular  estate ;  (and  it  is  necM- 
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iary  that  some  preceding  freehold  estate  should  sabsist 
and  endure  till  the  contingency  happens^  though  a  re- 
mainder may  be  so  limited  as  not  to  vest  till  the  very 
instant  at  which  the  preceding  estate  determines :)  as  if 
a  lease  be  made  to  J.  S.  for  life^  and  after  the  death  of 
J.  D.  the  lamls  to  remain  to  another  in  fee  ;  now  it  is 
certain  that  J.  D.  must  die  some  time  or  other^  but  his 
death  may  not  happen  till  after  the  determination  of 
the  particular  estate  by  the  death  ofJ.S.^  and  there- 
fore such  remainder  is  contingent.  So  in  a  case  of  a 
lease  for  life  to  A.^  and  after  the  death  of  A.  and  M.^, 
the  remainder  to  B.  in  fee,  this  is  a  contingent  remain- 
der ;  for  the  particular  estate  being  only  for  the  life  of 
A.,  and  the  remainder  not  to  commence  till  after  the 
death  of  A.  and  M.,  if  A.  die  before  M.,  the  par- 
ticular estate  will  end  before  the  remainder  can  com- 
mence, which  is  very  possible,  and  therefore  such  re- 
mainder is  contingent. 

Fourthly,  where  a  remainder  is  limited  to  a  person 
not  ascertained.  Or  not  in  being  at  the  time  when  such 
limitation  is  made ;  as  if  a  lease  be  made  to  one  for  life^ 
remainder  to  the  right  heirs  of  J.  S. ;  now  there  can  be 
no  such  person  as  the  right  heir  of  J.  S.  until  the  death 
of  J.  S.  (for  nemo  est  fueres  viventis)  which  may  not 
happen  till  after  the  determination  of  the  particular 
estate  by  the  death  of  tenant  for  life,  therefore  such  re- 
mainder is  contingent. — So  where  a  remainder  is  limited 
to  the  first  son  of  B.  who  has  no  son  then  bom  ;  B.  may 
never  have  a  son ;  or  if  he  should,  the  particular  estate 
may  determine  before  the  birth  of  such  son  ;  therefore 
this  remainder  is  contingent. — So  if  an  estate  be  limited 
to  two  for  life,  remainder  to  the  survivor  of  them  in  fee, 
the  remainder  is  contingent ;  for  it  is  uncertain  who 
will  be  the  survivor. 

It  is  a  necessary  property  of  a  remainder  to  vest  in 
possession  on  the  regular  expiration  of  the  estate  previ- 
ously limited,  if  the  event  on  which  the  subsequent 
estate  is  made  to  depend,  is  to  have  the  effect  of  abridg- 
ing the  period  of  its  assigned  duration ;  such  subse- 
quent estate  is  no  remainder  at  coinmon  law,  and  can 


3^  Effiedi^  of  WUU.  [part  m 

only  be  effectaal  as  a  springing  ase,  or  an  etecutor^ 
deviee.  Thus  if  land  be  limited  to  A.  for  his  life^  widi 
a  proviso  that  if  C.  die  in  the  lifetime  of  A.^  the  estate 
of  A.  shall  cease^  and  the  land  shall  vest  in  B.  and  his 
heirs^  this  is  a  contingent  limitation  to  B.^  but  not  a  re^ 
mainder^  for  a  remainder  is  what  is  limited  to  come 
after^  or  at  the  end  of  what  is  previously  created^  and 
not  in  lieu  or  in  the  place  of  it.  Thus  if  land  be  limited 
to  A.  for  life^  and  after  his  decease  to  B.  and  hii  heire, 

B.  has  during  the  life  of  A.  a  vested  estate  or  remain^ 
der  which  awaits  the  regular  expiration  of  A/s  estate  : 
and  which  upon  the  death  of  A.  vests  in  B.  in  posses- 
sion. (6)  And  if  land  be  limited  to  A.  for  life>  and  if  C. 
should  die  in  A/s  lifetime^  then  upon  the  decease  of  A. 
to  B.  and  his  heirs.  B.  during  the  joint  lives  of  A.  and 
C.^  has  a  contingent  remainder^  which  on  the  death  of 

C.  in  A/s  lifetime  becomes  a  vested  remainder  in  B.  r 
but  without  determining,  or  in  any  manner  affecting^ 
the  life  estate  of  A. 

The  case  above  supposed  of  a  limitlEition  to  A.  for  hid 
life^  with  a  proviso  that  if  C.  die  in  his  lifetime^  the 
estate  of  A.  shall  cease^  and  the  land  become  vested  in 
B.  and  his  heirs,  is  to  be  distinguished  from  the  case  of 
a  limitation  to  A.  until  C.  return  from  Rome,  and  upon 
C.'s  return  from  Rome,  to  B.  and  his  heirs,  which,  ac- 
cording to  Mr.  Fearne,  belongs  to  that  class  of  remain- 
*  ders  which  depend  upon  the  contingent  determination 
of  the  preceding  estate. 

To  understand  the  distinction  more  clearly,  we  must 
consider  that  in  the  case  last  above  surmised,  the  estate 
is  by  the  terms  of  its  original  creation  limited  to  en- 
dure till  a  certain  ^vent^  which  is  assigned  as  its 
boundary,  and  makes  a  part  of  its  very  essence  and 
constitution.     Thus  the  retura  of  C.  to  Rome  is  the 

(6)  It  is  not  the  uncertaintj  of  ever  taking  effect  in  potsesttoi 
that  makes  a  remainder  contingent ;  for  if  so,  the  remainder  to  B. 
in  the  above  terms^  would  be  contingent  It  is  the  present  capacit j 
of  taking  effect  in  possession,  if  the  possession  were  to  become  va- 
cant^ which  dtsdngatshes  the  vested  rf  mdnder  from  one  that  is  eon* 
ttigent    See  Fearae  Covt.  Rem.  149/ 
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regular  determination  of  the  estate  according  to  the 
prescribed  measure  of  its  existence,  and  the  quality  of 
the  thing  itself,  which  was  made  to  last  only  till  that 
erent ;  and  the  particular  estate  being  limited  to  en- 
dure for  an  uncertain  period,  is  an  estate  of  freehold, 
and  the  residue  of  the  estate  after  CVs  return  is  the 
residue  of  the  whole  estate  in  the  lands  expectant  on 
that  particular  estate  ;  and  if  that  remnant  is  given  to 
B.  and  his  heirs,  B.  has  a  contingent  remainder  of 
the  fee. 

It  is  the  same  in  result,  if  an  estate  be  limited  to  the 
use  of  A.  and  the  heirs  of  his  body,  until  a  particular 
event  happens,  as  until  C/s  return  from  Rome;  for  here 
only  a  part  of  the  whole  estate  is  given  to  the  first  taker, 
that  is,  an  estate  tail  determinable  on  C/s  return  from 
Rome ;  the  residue  therefore  after  C/s  return  is  a  rem* 
nant  of  the  estate  expectant  upon  that  event,  and  may 
be  disposed  of  as  a  remainder,  strictly  within  the  legal 
meaning  of  the    term :   but  contingent,  inasmuch  as 
its  taking  effect  is  dependent  upon  an  uncertain  event. 
Wherever  in  short  the  determining  event  enters  into 
and  IB  an  intrinsic  ingredient  in  the  limitation  itself, 
qualifying  its  capacity  of  enduring,  supposing  the  estate, 
which  is  the  subject  of  the  jimitation,  to  be  of  a  de- 
nomination to  admit  of  limitation  after  it,  the  interest 
limited  over  on  such  event  falls  properly  within  the  de- 
finition of  a  contingent  remainder^    Thus  a  limitation 
to  A.  for  his  own  or  another's  life,  if  he  shall  so  long 
continue  unmarried,  or  to  A.  and  the  heirs  of  his  body, 
if  be  or  they  shall  so  long  continue  lords  of  a  particular 
manor,  are  determinable  estates  consistent  with  a  limit- 
ation over  at  common  law,  which  limitation  over  being 
made  to  depend  upon  uncertain  events  are  properly, 
and  in  the  strictest  sense,  contingent  remainders.     But 
these  events  are  incorporated  into  the  original  estates, 
and  qualify  and  determine  their  capacity  of  endurance. 
But  if  the  land  be  limited  to  A.  for  his  life,  with  a  proviso 
that  if  he  marries,  his  estate  shall  cease,  or  to  A.  and 
the  heirs  of  his  body,  with  a  proviso  that  he  or  they 
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ihall  cease  to  be  lords  of  such  a  manor^  his  and  their 
estate  shall  be  determined  ;  there  the  event  is  not  in- 
corpor&ted  into  the  limitation  as  a  modification  of  its 
original  capacity^  but  operates  upon  it  ah  extra  to  cur- 
tail its  existence^  and  thi»  anticipating  the  period  of 
lis  natural  exhaustion. 

Again,  if  an  estate  be  limited  to  A.  and  his  heirs  un- 
til C.  returns  from  Rome,  and  after  the  return  of  C.  tx> 
the  use  of  B.  in  fee,  such  limitation  over  cannot  take 
effect  as  a  remainder,  and  can  only  be  effectual  as  a 
conditional  limitation,  if  by  deed,  or  as  an  executory 
devise,  if  by  will,  of  which  we  shall  say  more  hereafter. 
For  an  estate  limited  to  A.  and  his  heirs  until  a  particu- 
lar event  shall  happen,  as  until  C.  shall  return  from 
Rome,  and  then  to  vest  in  another,  is  properly  an  estate 
in  fee  simple  of  the  class  which  is  called  determinable. 
It  may  become  absolute  on  the  death  of  C.  before  his 
return  from  Rome  ;  and  on  G/s  return  from  Rome,  it 
will  cease  by  its  original  qualification  :  but  though  it  is 
true  that  the  determining  quality  is  a  part  of  the  ori- 
ginal limitation,^  as  in  the  cases  above  supposed,  still  we 
are  to  remember  that  the  law  regards  such  determinable 
fee  as  the  whole  fee,  as  long  as  it  may  last,  and  so  there 
can  be  no  proper  remainder  engrafted  upon  it,  because 
there  is  no  remnant  of  the  estate  of  which  a  remainder 
can  be  constituted. 

If  an  estate  be  limited  to  A.  until  C.  returns  from 
.Rome,  and  after  the  return  of  C,  or  the  decease  of  A. 
to  remain  over  to  B.  and  his  heirs,  in  such  a  case  B. 
■has  a  vested,  not  a  contingent  remainder ;  for  the  estate 
.would  come  to  him  in  either  event.  Here  the  remain- 
der is  so  limited  as  to  take  effect  on  the  determination 
of  the  particular  estate,  whether  such  contingency 
happened  or  not.  Though  by,  a  particular  event  it 
may  be  accelerated;  yet,  upon  the  expiration  of  the 
first  estate^  it  must  take  effect,  and  therefore  it  is  an 
estate  vested  in  interest  during  the  life  of  A.  (fr) 

(&)  Cc.Litt.  2i5.a. 
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But  if  an  estate  be  limited  to  A.  until  C.  shall  return 
from  Rome^  and  on  C/s  return  from  Rome  to  B.  in  fee^. 

A.  takes  an  estate  which  will  expire  on  his  own  decease^ 
and  may  expire  before  his  decease^  by  the  return  of  C. 
from  Rome.     If  it  expire  by  C/s  return  from  Rome,, 

B.  will  have  the  land :  but  if  it  expire  by  the  death  of 
A.  before  C.  returns  from  Rome.  B.  will  not  have  the 
land;  therefore  the  succession  of  B.  to  the  estate  de- 
pends upon  a  contingency.     In  the  case  .of  a  devise.  wiiereaiimiK 
by  a  testator  to  his  wife  .for  her  life,   if  she  shall  t^t^^S!^ 
so  long  continue  his  widow,  and  if  she  sh^U.  happen,  Jj^hkh*^*^ 
to  marry  a^in,  then  to  another  in  fee,  thousrh  for  the  ^*pp«»»  ^^  ^  » 

•'.^_  _  ,  .,  ,      rested  remain- 

reason  above  adverted  to  such  remainder .  over  would  cier. 
appear  to  be  contingent,  as  the  previous  estate  may 
terminate  in  two  ways,  by  death  or  marriage ;  and  the 
remainder  is  in  expression  limited  so.  as  to  depend  on 
marriage  only ;  still  the  courts  have  referred  such  equi- 
vocality to  mere  inadvertence,  and  have  determined  on 
the  plain  ground  of  intention  that  the  remainder  shall 
take  effect  either  on  the  death  or  second  marriage,  so 
that  the  same  must  be  regarded  as  a  vested  remain- 
der, (r) 

If  we  suppose  an  estate  devised  to  A.  for  life,  re- 
mainder  to  B.  in  fee,  provided  that  if  certain  other 
lands  should  descend  to  A.,  then  the  estate  of  A.  should 
cease,  and  the  limitation  over  should  immediately  take 
effect,  here  the  contingent  limitation  over  is  to  take 
effect  in  exclusion  of  a  part  of  the  preceding  estate, 
and  cannot  therefore,  without  confounding  the  quali-  • 
ties  of  things,  be  considered  as  a  residue  or  remainder. 
It  must  be  classed  among  conditional  limitations,  void  . 
at  common  law,  in  direct  conveyances  by  immediate 
feoffment  or  grant,  though  good  and  available  as  exer 
cutory  devises,  and  effectual  also  througb  the  medium    • 

(c)  Luxibrd  r.  CKeeke,  3  Lev.  125.  So  in  cases  similarlj  circbm- 
stanoed,  where  the  estate  has  been  personal,  the  constmction  has  be^n 
that  the  object  of  the  limitation  over  upon  the  widow's  marrying  again^ 
should  be  entiUed  upon  the  death  of  the  widow.  See  Jeffreys  o.  Rej-^ 
nofOBj  0  Bro.  P.  C.  368*    See  also  Gordon  v.  Adolpbtts,  ib.  306» 
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of  11868^  and  consequently  not  to  be  destroyed  with  the 
destruction  of  the  freehold  ;  though^  if  limited  after  a 
vested  estate  tail^  destructible  by  the  recovery  of  the  te- 
nant in  tail^  which  bars  as  well  all  executory  and  con- 
ditional limitations^  as  all  subsequent  estates  in  re- 
mainder. 

We  may  conclude  this  head  by  stating  the  foDowing 
particulars :  —  A  contingent  remainder  for  years  re- 
quires no  preceding  freehold  to  support  it.  It  is  only 
necessary  in  the  case  of  a  freehold  contingent  remain- 
der ;  in  which  case  it  is  to  be  noted  that  the  estate  sup- 
porting^ and  the  estate  supported^  must  both  be  created 
by  the  same  conveyance  or  instrument,  (d) 

The  legal  estate  vested  in  the  general  trustees  will 
support  a  ccmtingent  remainder ;  (e)  and  here  we  may 
add^  that  the  trustees  always  take  the  fee  where  the  pur- 
poses of  the  trust  require  it.  (/)  Nor  Is  it  necessary 
that  the  precedent  freehold  should  continue  in  die  actual 
seisin  of  the  tenant.  A  right  of  entry^  such  as  remains 
after  disseisin,  if  it  subsists  at  the  time  the  remainder 
should  vest^  will  support  it :  but  a  right  of  action  will 
not  avail  to  the  same  purpose,  (g) 


SECT.  II. 
Executory  Devises. 

FROM  what  has  been  already  in  this  Chapter  suc- 
cinctly laid  down^  it  has  appeared  that  the  creation  of 
future  interests  in  real  property  could  occur  in  very  few 
cases  at  common  law.  Before  the  statute  De  Donis, 
the  limitation  to  a  man  and  the  heirs  of  his  body^  which 
vested  in  him  a  conditional  fee^  left  in  the  grantor  no 
portion  of  the  estate^  but  only  a  mere  possibility  of  re- 
verting to  him  on  failure  of  heirs  of  the  body  of  the 
doaee.    By  the  operation  of  the  statute  De  Donis,  the 

(lO  See  Fearn.  Cont  Rem*  328;  (e)  DM.  tSO. 

if)  1  Vez.  40L  (f )  FevA.  %l%. 
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estate  so  granted,  from  being  a  fee  simple  with  a  con- 
dition aqnexed  to  it^  was  reduced  to  a  partial  or  parti- 
cular estate^  after  which^  as  after  an  estate  for  Ijfe^  an 
ulterior  appropriation  might  be  made  of  the  property, 
being  a  step  beyond  what  was  allowed  after  a  grant  at 
common  law  of  any  kind  of  fee,  either  absolute  or  con- 
ditional ;  and  such  subsequent  estate  being  carved  out 
of  the  portion  of  the  fee  which  was  left  in  the  grantor, 

^as  called  a  remainder  :  but  as  the  freehold  was  never 

» 

allowed  to  be  in  suspence,  such  remainder  necessarily 
failed  of  its  effect,  unless  it  vested  either  during  the 
continuance  iX  the  preceding  estate,  or  ^t  the  very  in- 
stant of  its  determination. 

Besides  the  determinable  and  conditional  fee,  there  of  the  natnio 
was  another  shape,  and  only  one  other,  in  which  a  condition  at 
future  interest  in  real  property  might  exist  at  cominon  ^°^^^  ^^' 
law, — ^the  right  of  entry  upon  the  land  for  a  breach  of 
a  condition.  Originally  the  only  condition  to  which 
land  could  be  subjected  was  the  performance  of  the 
services  which  the  law  of  tenures  under  the  feudal 
system  annexed  to  every  grant.  Other  conditions  in 
process  of  time  were  coupled  with  alienations  of  real 
'property  on  the  nonperformance  of  which  the  grantor 
asserted  his  right  of  resuming  the  land,  a  practice 
which  by  degrees  became  recognized  as  law.  But  the 
right  of  entry  for  the  nonperformance  oF  any  of  these 
conditions  was  always  strictly  confined  to  the  donor 
and  his  heirs ;  whose  entry  annulled  the  livery  by  which 
the  grant  was  made,  and  by  consequence  all  the  estates 
which  depended  Upon  that  livery,  and  restored  the 
former  seisin  as  if  no  grant  had  been  made. 

It  appears,  therefore,  that  such  interests  as  are  Conditipnai 
now  capable  of  being  created  under  the  forms  of  con-  *"*  ^^^ 
ditional  limitations  could  have  had  no  legal  existence 
before  the  statute  of  Uses.  But  while  uses  were  only  of  a 
fiduciary  character,  though  not  available  in  courts  of 
lafT,  they  were  to  a  certain  extent  enforced  in  equity  as 
of  moral  obligation,  and  binding  upon  the  conscience 
ef  paitiiM.    And  where  witis  were  allowed  under  the 

q2 
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customs  of  particular  places^  it  is  probable  that  such 
favourable  regard  was  always  had  for  the  dispositions 
of  property  made  under  such  solemn  circumstances^  as 
would  tend  to  relax  the  rigour  of  the  law  in  order  to  give 
them  effect.  When  the  statute  of  Uses  was  enacted^ 
these  executory  uses  fell  under  the  cognizance  of  the 
courts  of  law^  and  it  became  a  matter  of  most  important 
consideration  to  settle  their  legal  character  and  extent 
The  result  was^  that  the  common  law  tribunals  deter- 
mined them  to  be  of  a  description  which  the  statute 
should  be  considered  as  executing ;  and  thus  adopted 
them  into  the  fram^  of  English  jurisprudence,  under 
the  several  denominations  of  conditional  limitationfl;y 
future^  springing,  or  shifting  uses^  and  executory  de- 
vises^ according  to  the  manner  of  their  creation^  or  the 
nature  of  the  events  on  which  they  were  limited. 

These  modifications  of  property  thus  introduced  into 
our  law  by  the  construction  and  application  of  the  sta- 
tute of  Uses^  and  the  commensurate  extension  of  the 
executory  devise^  hold  an  affinity  with  remainders  in 
one  respect^  and  with  the  entry  for  breach  of  condition 
in  another ; — they  resemble  a  remainder  in  carrying* 
the  estate  over  to  a  stranger  upon  the  happening  of  the 
events  on  which  they  are  limited  to  take  place ;  and 
they  may  be  compared  to  the  entry  for  breach  of  con- 
dition in  their  operation  to  defeat  the  preceding  estate. 
These  executory  limitations^  however^  stand  more  allied 
to  contingent  remainders^  to  which  in  a  manner  they  may 
be  considered  as  supplementary,  and  as  calculated  to  ef- 
fectuate dispositions  which  would  be  void  as  contingent 
remainders  by  the  rules  applicable  to  that  form  of  limit- 
ation. An  executory  devise  is^  in  the  language  of  Mr. 
Feame,  such  a  limitation  of  a  future  interest  in  lands 
or  chattels^  as  the  law  admits  in  the  case  of  a  will, 
though  contrary  to  the  rules  of  limitation  in  convey- 
ances at  common  law.  It  is  only  an  indulgence  allowed 
to  a  man's  last  will  and  testament^  where  otherwise  the 
words  of  the  will  would  be  void.  And  the  rule  accord- 
ingfy  is  that  wherever  a  future  interest  is  so  limited  hy 
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devise^  as  to  fell  within  the  rules  above  laid  down  for  remaioderiB 

the  limitation  of  continent  remainders^  it  must  have  its  ^edan^c^ 

effect  as  a  contingent  remainder^  and  not  as  an  exe-  «"**^^^^^»^- 

cutory  devise.    Thus  in  the  important  case  of  Purefoy 

V.  Rogers,  (d)  where  a  man  devised  to  his  wife  for 

her  life,  and  to  her  son  alter  the  death  of  his  mother,  if 

she  should  have  a  son,  and  if  he  should  die  within  age, 

then  to  the  rights  heirs  of  the  devisor,  and  the  testator 

died  without  issue,  and  his  wife  married  again,  and  then 

the  heir  of  the  devisor  by  fine  conveyed  the  reversion  to 

the  husband  and  wife  who  had  afterwards  a  son  bom, 

it  was  adjudged  that  the  estate  limited  to  that  son  should 

not  enure  by  way  of  executory  devise,  because  that  was 

never  allowed  where  a  contingent  estate  was  limited  to 

depend  upon  a  freehold  capable  of  supporting  it ;  and 

here  the  mother  had  a  preceding  freehold  in  herself  ; 

it  was  therefore  a  contingent  remainder  in  her  son ; 

and  the  heir  at  law  having  a  reversion  in  fee  in  him  by 

descent,  it  was  held  that  the  remainder  was  destroyed 

by  his  conveying  the  reversion  to  the  particular  estate 

of  the  mother,  and  so  destroying  it  by  the  merger  before 

the  son  was  born. 

The  case  of  Wealthy  v.  Bosville  (c)  is  another  de- 
cisive instance  of  this  rule  ;  where  a  testator  devised, 
that  in  case  his  son  T.  should  happen  to  die  before  he 
married,  or  being  married  should  have  no  children  law- 
fully begotten,  then  his  lands  should  remain  and  de- 
sceod  equally  to  his  daughters  and  their  heirs,  except 
such  jointures  as  his  son  should  happen  to  make  on  his 
wife,  not  exceeding,  &c.  And  in  case  both  his  daugh- 
ters should  die  without  being  married,  or  being  married 
should  have  no  children  of  their  respective  marriages, 
then  he  willed  that  all  his  estate  should  descend  to  his 
nephew  J.  M. ;  and  at  the  end  of  his  will  he  gave  and 
devised  to  his  son  T.  all  his  estate  real  and  personal, 
not  already  disposed  of  by  his  will.  After  the  testator's 
death,  his  son  T.  entered,  and  suffered  a  recovery  to 

((0  ^  Samid.  380.  (e)  Ca.  temp,  llardw.  258. 
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the  use  of  hhnself  and  his  hem,  and  died  without  issue 
After  which  his  sisters  entered  and  suffered  a  re- 
covery^ and  then  died  without  issue^  upon  which 
the  heir  of  J.  M.  entered ;  and  the  question  was 
whether  the  devise  to  J.  M.  was  a  remainder  or  an 
executory  devise?  Lord  Hardwicke  observed^  that 
there  were  two  rules  which  went  a  great  way  towards 
determining  the  case. — Firsts  th^t  it  was  immaterial  in  a 
will  which  words  came  firsts  and  which  last :  for  that 
the  construction  must  be  made  upon  the  whole  will.  Se- 
condly^ that  no  limitation  should  be  construed  to  be  an 
executory  devise^  if  it  might  be  a  remainder.  That  in 
the  latter  part  of  the  will  there  was  an  express  devise 
of  all  the  residue^  so  that  to  take  the  two  clauses  toge- 
ther there  seemed  to  be  an  express  devise  to  the  son^ 
which  being  given  by  the  word  ^  estate^'  was  sufficient 
to  carry  the  fee ;  so  that  it  amounted  to  a  devise  to  his 
son  and  his  heirs^  and  if  he  died  without  issue  remain- 
der over^  which  was  nothing  but  an  estate  tail.  But  if 
that  were  not  so ;  y  et^  as  to  the  daughters^  he  thought  no 
objection  could  be  raised^  for  that  there  was  a  devise  to 
them ;  and  if  they  died  without  children^  &c.  so  that 
their  recoveries  at  least  were  sufficient  to  bar  the  ne- 
phew's remainder ;  and  judgment  was  given  accordingly. 
The  same  doctrine  was  further  confirmed  in 
Good  title  v.  Billington^  (/)  by  Lord  Mansfield^  and 
in  Doe  v.  Morgan^  (g)  by  Lord  Kenyon ;  in  which 
latter  case  a  testator  devised  to  his  wife  for  her  life^  re- 
mainder to  E.  his  son  for  ninety-nine  years  if  he  should 
so  long  live^  and  after  the  deceases  of  his  wife^  and  E. 
his  son^  to  the  heirs  of  the  body  of  the  said  E. :  but 
not  to  descend  entirely  unto  E.'s  eldest  son;  but  thatE. 
might  appoint  the  same  to  all  his  children  living  at  his 
death ;  and  in  default  of  appointment^  then  to  his  sons 
as  tenants  in  common  in  tail^  remaindei?  to  his  daughters^ 
remainder  over.  The  mother  died  in  the  lifetime  of  E. 
the  son  ;  and  it  was  held  that  the  limitation  to  the  issue 
of  E.  being  a  contingent  remainder  failed  by  the  death 

(/)  DqiisI-  Rep.  726.  (g)  Dumf.  mi  Sait  709. 
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of  the  mother  (who  had  the  only  preceding  estate  6f 
freehold)  in  E/s  lifetime^  for  want  of  a  continuing  es<- 
iate  of  freehold  to  support  it.  It  was  contended  here 
that  the  devise  to  the  issue  of  E.  was  good  by  way  of 
executory  devise^  which  construction  could  alone  support 
the  testator's  intention ;  but  Lord  Kenyon  observed  that 
if  there  existed  a  rule  respecting  executory  devises 
which  had  uniformly  prevailed^  it  was  that  which  was 
laid  down  by  Lord  Hale^  in  Purefoy  v.  Rogers^  that 
where  a  contingency  is  limited  to  depend  upon  an  es- 
tate of  freehold^  which  is  capable  of  supporting  a  re* 
niainder>  it  shall  never  be  construed  to  be  an  executory 
devise^  but  a  contingent  remainder  only. 

If,  however,  the  freehold  upon  which  the  contingent  if  the  fredioid 
remainder  is  limited  fails  in  the  lifetime  of  the  devisor,  ^d^^^i^^ 
so  that  the  limitation  can  never  come  into  existence  as  ui^^jfTiuiB  in 
a  remainder,  it  shall  upon  the  death  of  the  devisor  ^  ^^^time  of 
enure  as  an  executory  devise,  rather  than  rail  from  such  m«r  opente  m 
accident.  When  a  preceding  freehold  has  once  vested^  Sevier" 
no  subsequent  accident  will  make  a  contingent  re* 
mainder  enure  as  an  executory  devise:  but  by  the 
death  of  the  first  devisee  in  the  testator's  lifetime,  the 
subsequent  limitaUon  is  in  the  same  condition  at  the  tes- 
tator's death,  if  the  contingency  has  not  then  happened, 
as  if  it  had  been  originally  devised  without  any  preced- 
ing freehold  to  support  it     Thus  in  Hopkins  t>.  Hop- 
kins, (A)  where  A.  devised  land  to  trustees,  and  their 
heirs,  in  trust  for  B.  for  life,  and  after  his  decease  for 
the  first  and  other  sons  of  B.  successively,  in  tail  male, 
remainder  to  the  future  sons  of  C.  for  life  successively,  and 
after  divers  intermediate  devises,  remainder  to  D.,  and 
B.  died  without  issue  in  the  lifetime  of  the  testator,  and 
afterwards  the  testator  died  before  any  of  the  contin- 
gent remainders  were  vested,  the  question  was,  whether 
the  mean  contingent  remainders  were  not  become  void, 
there  being  no  preceding   estate  to  support  them : 
but   it    was   adjudged   that  the  intermediate  limita- 

(h)  Ca.  temp.  Talb.  44. 
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tioils  should  enure  as  executory  devises.  And  a  son 
being^  afterwsirds  born  to  C.^  it  was  held  that  the  ex- 
ecutory devise^  having  thereby  become  a  vested  estate 
ill  hinij  the  subsequent,  limitations  v^ere  all  thereupon 
tiumed  into  contingent  remainders  dependent  upon  his 
estate.  (£)  The  son  of  C.  afterwards  died  before  the 
subsequent  limitations  vested ;  and  yet  it  was  held  that 
they  were  not  destroyed^  because  the  inheritance  which 
was  vested  in  the  trustees  was  sufficient  to  support  them. 
'  And  it  is  further  to  be  observed^  that  where  a  parti- 
cular estate  of  freehold  is  first  devised^  sufficient  of  itself 
to  sustain  a  contingent  remainder ;  yet  if  the  limitation 
over  is  so  limited  as  not  to  be  capable  of  commencing* 
'  during  its  continuance^  or  immediately  upon  its  expira^ 
tion^  such  limitation  over,  if  not  too  remote  for  the  limits 
allowed  to  such  suspendied  interest^  may  have  its  effect 
as  an  executory  devise.  As  if  a  lease  were  made  for 
'  fife  to  A.^  with  a  direction  that  upon  A.'s  deaths  and  one 

day  afte^^  the  land  shall  remain  to  B.  for  life^  the  limit- 
ation to  B.  would  be  void  as  a  remainder^  as  being  in- 
i^apable  of  taking  place  immediately  upon  the  determi- 
nation of  th.e  particular  estate :  but  as  an  executory  de- 
vise, it  would  doubtless  be  good,  (j) 
The  strict  con-  •    The  Contingent  remainder  takes  precedence  in  point 
ditlonaUii^"'  of  coustruction  of  the  executory  devise :  but  as  between 
g^^'T^'     the  strict  condition  and  what  is  called  the  conditional 

limitation^  the  latter^  though  of  latest  adoption^  is  pre- 
ferred in  construction  ;  and  this^  for  the  sake  of  giving^ 
effect  to  the  intentions  of  the  disposer.  For  where  ku 
estate  is  given  upon  a  condition;  with  remainders  li- 
mitied  over/  if  such  condition  were  construed  as  a  strict 
condition  at  law^  none  but  the  donor^  or  the  person  from 
whom  the  condition  moved,  or  bis  heirsi  could  enter  for 
the  breach  of  it ;  and  thus  that  which  was  designed  to 
give  the  remainder  effect  would  be  its  destruction. 
•    The  necessity  for  this  construction  to  effectuate  the 

(0  Reeve  v.  Long,  2  Saund.  380,     Brownsword  v.  Edwards,  2 
Vez.  243. 

(i)  See  Plowd.  25.     Raym.  144. 
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ulterior  estates^  where  the  conveyance  was  at  common 
]a\v^  has  been  considered  as  created  by  the  operation 
of  the  entry  for  a  condition  broken  to  defeat  the  livery^ 
and  by  consequence  the  estates    dependent  upon  it. 
And  upon  this  ground  it  has  been  said^  that  a  difference 
was  made  between  cases  of  common  law  conveyances 
and  devises  :  for  as  there  was  no  livery  in  the  case  of  a 
devise^  the  entry  might  affect  only  the  particular  estate 
to  which  the  condition  was  annexed^  leaving  the  re- 
mainders to  have  their  effect  when  limited  to  commence; 
knd  that  therefore  it  was  not  necessary  to  construe  the 
condition  into  a  conditional  limitation  for  the  sake  of 
the  ulterior  intentions  of  the  donor.     But  whatever 
differences  of  this  sort  may  formerly  have  been  admit- 
ted^ they  appear  to  have  long  been  at  an  end ;  and  as 
the  doctrine  is  now  settled  on  the  subject^  wherever  an 
estate  is  devised  with  ^  condition  annexed  upon  the 
breach  or  non-performance  of  which  it  is  devised  over, 
such  condition  shall  take  effect  as  a  conditional  limita- 
tion, in  virtue  of  which  the  first  estate  shall  determine 
of  itself   and  give  place  to  the  succeeding  interests 
wjbich  shall  immediately  commence  in  enjoyment  or 
right  ;  and  thus  the  intention  is  effectuated  as  well  as 
to  the  forfeiture  annexed  to  the  breach  of  condition,  as 
the  ulterior  dispositions  of  the  property. 

A  testator  had  two  sons,R.  the  elder  and  H.  the  younger, 

and  also  two  daughters,  and  devised  certain  lands  to  H. 

in  tail,  when  he  should  come  to  twenty-four  years  of 

age,  upon  condition   that  he  should  pay  to  his  two 

daughters  twenty  pounds  a-year  at  their  full  age  ;  and 

if  the  said  H.  should  die  before  twenty-four,  then  he 

directed  that  R.  his  son  and  heir  should  have  the  same 

lands  to  him  and  to  his  heirs,  he  giving  and  paying  unto 

his  said  daughters  the  said  money,  in  such  manner  as 

H.  should  have  done  if  he  had  lived ;  and  if  his  sons  H. 

and  R.  (if  the  said  lands  should  come  to  the  said  R.  by 

the  death  of  H.)  did  not  pay  the  said  money  to  his 

daughters,  then  that  the  lands  should  remain  to  his 

daughters  and  their  heirs  for  ever,  and  this  was  held  to 
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be  a  conditional  limitation  and  not  a  condition ;  so  that 
upon  H/s  not  paying  the  rocwiey  to  the  two  daughters 
after  his  age  of  twenty-four  years,  and  at  their  fiill  age, 
R.  should  have  the  land  by  way  of  limitation,  and  not 
as  the  heir  claiming  under  a  title  by  entry  for  breach  of 
the  condition ;  for  his  entry,  as  for  the  condition  broken, 
would  defeat  the  portions  given  to  the  daughters,  and 
the  future  devise  to  them ;  and  thus  contravene  the  ex- 
press intentions  of  the  testator,  (k)  So  that  even  where 
the  breach  of  the  condition  cast  the  estate  upon  the 
heir,  he  was  held  to  take  it  as  a  stranger  in  virtue 
of  the  limitations,  rather  than  by  his  strict  tide  under 
his  common  law  character,  for  the  sake  of  giving  to  the 
will  its  full  accomplishment. 

So  where  by  construing  the  restrictive  words  as 
importing  a  mere  common  law  condition  the  condition 
would  itself  be  inoperative  and  nugatory,  it  will  have  its 
effect  as  a  limitation.  As  where  a  man  devised  lands  to  A . 
his  heir  at  law,  and  other  lands  to  B,  in  fee,  and  directed 
that  if  A.  molested  B.  by  suit  or  otherwise,  he  should  lose 
what  was  devised  to  him,  and  it  should  go  over  to  B., 
and  after  the  testator's  death  A.  entered  on  the  knds 
devised  to  B.,  and  claimed  them ;  it  was  held  that 
this  breach  of  the  condition  gave  titie  to  B.  in  virtue  of 
the  limitation  ;  for  if  it  were  construed  as  a  strict  con- 
dition, he  who  broke  it  could  alone  enter  for  the  breach 
of  itjp  and  so  the  whole  efficacy  and  intent  of  it  would 
be  annulled,  (l) 

But  as  words  clearly  importing  a  condition,  are 
construed  as  words  of  limitation  only  for  the  sake 
of  effectuating  the  manifest  intentions  of  the  tes- 
tator or  donor,  where  the  intention  does  not  require 
such,  construction,  a  condition  will  not  be  read  as  im- 

{k)  Wiseman  v.  Baldwin,  1  Roll.  Abr.  411.  See  also  Lady  Fry's 
case,  I  Vent  202,  321,  322.  Page  v.  Hayward,  11  Mod.  61.  2 
Salk.  570.     Scholastica's  case,  Plowden,  408. 

(0  Shuldeworih  o.  Barber,  2  Mod.  7. ;  and  sea  WeBock  v  Ham* 
mond^  Cro.  El.  204.  3  Rep.  20.  b.  Falmerdtoii  9»  Steward,  Cto. 
Jac.  692.    Dy.  39.  a.  Aveljn  v*  Ward,  2  Ves.  420. 
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plying  a  conditional  limitation ;  as  where  there  is  no 
express  limitation  over^  to  take  effect  upon  the  breach 
or  performance  of  the  condition  annexed  to  the  prior 
estate.  And  this  is  exemplified  in  the  case  of  Gulliver 
V.  Shuckburgh  Ashby.  (m)  There  a  testator  devised 
to  W.  for  life^  remainder  to  S.^  and  the  heirs  male  of 
his  body  lawfully  begotten^  with  successive  remainders 
in  tail  over^  with  a  condition  that  whenever  it  should 
happen  that  the  estate  should  descend  or  come  to  any  of 
the  persons  thereinbefore  named^  that  he  or  they  should 
change  their  surname  and  take  upon  them  and  their  heirs 
the  surname  of  W.  only.  S.  the  first  tenant  in  tail  entered 
upon  the  death  of  W.^  held  the  estate  for  about  three 
years^  then  suffered  a  recovery  and  aliened  it^  but  never 
took  upon  him  the  surname  of  W«  The  person  next 
in  remainder  entered  for  breach  of  the  proviso ;  and  in 
support  of  his  title  it  was  contended  that  the  proviso  was 
a  conditional  limitation^  and  not  a  mere  condition ;  that 
the  taking  the  surname  ought  to  have  been  complied 
with  immediately  by  S.  on  his  coming  to  the  estate  | 
and  that  consequently  the  title  of  the  remainder-man 
took  effect  before  the  recovery  was  suffered^  and  was 
therefore  not  affected  by  it :  but  the  Court  would  not 
construe  this  a  conditional  limitation  ;  for  it  was  not 
expressly  so,  the  estate  not  being  made  to  cease  and  go 
over  upon  it.  And  by  so  considering  it,  the  testator's 
intention  would  not  be  promoted  but  defeated,  as  it 
could  not  be  his  wish  that  the  issue  in  tail  should  be 
stripped  of  the  estate.  As  a  condition  subsequent  it 
was  nugatory,  as  the  tenant  in  tail  might  immediately 
bar  the  estate,  and  all  posterior  conditions  and  limita- 
tions by  a  common  recovery ;  and,  therefore,  Yates,  J. 
thought  it  could  only  operate  as  a  devise  or  recom- 
mendation. 

Where  anv  of  the  future  estates  iibove  considered  or  the  different 

•^  ,  ■*'         X      x\^      ji   n     ■orts  of  future 

cannot  take  effect  as  remainders  according  to  tne  aen-  and  executory 
nition  of  a  remainder,  before  noticed,  if  the  limitation 

(m)  4  Burr.  1939.    Blackst.  607. 
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be  by  deed,  it  may  take  effect  as  a  springing  use  ;  and 
if  by  will^  as  an  executory  devise^  provided  it  falls 
within  the  bounds  which  the  law  has  assigned  to  these 
(dispositions  of  property.  And  a  limitation  will  stand 
in  need  of  this  indulgence^  if  it  be  of  an  estate  to  take 
effect  after  a  preceding  vested  estate  in  fee^  and  in  defeas- 
ance of  it ;  or  if  it  be  of  a  contingent  interest  unsup- 
ported by  any  preceding  freehold^  or  if  it  be  of  the 
freehold  to  commence  in  fiUuro,  without  any  pr  ior 
estate. 

To  give  a  few  examples  in  each  kind  ; — Where  a  tes- 
tator devised  to  one  and  his  heirs^  upon  condition  that 
he  should  assure  certain  lands  to  his  executors^  and  if 
he  failed^  then  to  the  executors  and  their  heirs ;  this 
was  a  good  executory  devise ;  (n)  or^  as  in  the  leading 
case  of  Pell  v.  Brown^  (o)  where  a  man  devised  lands 
to  his  son  T.^  and  his  heirs  in  perpetuum^  and  if  T. 
should  die  without  issue^  living  W.  his  brother^  then  W. 
should  have  the  same  lands  to  him  and  his  heirs,  the 
limitation  to  W.  was  adjudged  a  good  executory  devise 
to  take  effect  on  the  contingency  of  T.'s  dying  without 
issue  in  the  lifetime  of  W.  The  limitation  to  W.  could 
not  be  a  remainder^  for  one  fee  could  not  be  in  remain- 
der after  another.  W.  had  no  estate  depending  upon 
the  estate  of  T.;  but  a  mere  collateral  possibility,  which 
was  not  affected  by  a  recovery  suffered  by  T.  in  his 
lifetime. 

Of  tlie  operation  of  an  unsupported  contingent  limit- 
ation as  an  executory  devise,  the  case  of  Gore  v.  Gore(p) 
may  be  taken  as  an  example ;  there  a  testator  devised 
to  trustees  for  five  hundred  years,  in  trust  to  pay  an  an- 
nuity to  his  eldest  son  for  life,  remainder  to  the  eldest 
son  of  that  eldest  son,  who  had  no  son  at  the  testator's 
death,  and  such  limitation,  there  being  no'freehold  to  sup- 
port it,  was  held  gpod  by  way  of  executory  devise.     So 

(n)  Folmerston  v.  Steward,  Cro.  Jac.  592. 
(o)  Cro.  Jac.  590. 
(/i)  «  P.  Wms.  «8.   • 


CHAP.  II.  i  3.]      Mxecutdry  Devises.  SE37 

where  a  man  devised  to  his  wife  till  his  son  attainned  the 
age  of  twenty-one^  and  then  that  his  son  should  have 
the  lands  to  him  and  his  heirs^  hut  if  he  died  without 
issue  before  his  said  age,  then  to  his  daughter^  and  her 
heirs^  this  was  adjudged  to  be  a  good  executory  devise 
to  the  daughter,  if  the  contingency  happened.  If  he 
lived  to  twenty-one,  though  he  died  afterwards  without 
issue^  or  if  he  left  issue,  though  he  died  before  twenty- 
one,  the  daughter  could  not  have  the  lands,  (q) 

Of  the  devise  of  a  future  interest,  not  limited  upqn 
any  contingency,  but  not  preceded  by  any  estate,  the 
case  of  Clark  v.  Smith  (r)  may  serve  as  an  instance, 
There  A.  devised  lands  to  B.  to  commence  and  taJke 
effect  six  months  after  the  testator's  decease^  and  it  was 
held  a  good  executory  devise.  So  if  there  be  a  devise 
to  the  heir  of  J.  S.  after  the  death  of  J.  S.^  it  is  goo<j[ 
as  an  executory  devise,  (a) 

And  it  is  to  be  well  observed  in  all  these  cases^  that 
during  the  postponement  of  the  limitation^  or  suspence 
of  the  contingency,  the  freehold  was  not  in  abeyancei, 
but  descended  in  the  mean  time  to  the  testator's  heir  at  ' 
law,  which  is  the  invariable  rule  wherever  there  is  an 
executory  devise  of  the  real  estate.  And  from  thence 
arises  the  necessity  in  case  an  estate  in  tail  is  limited  to 
arise  at  a  future  period,  as  at  a  time  certain  after  the 
testator's  death,  that  the  heir  at  law  should  be  made  te- 
nant  to  the  pracipe  in  a  recovery  to  be  suffered  of  such 
future  interest. 

But  it  is  very  necessary  to  discriminate  between  the 
operation  of  the  rule  last  adverted  to,  and  the  principle 
of  the  case  of  Boraston  in  Coke's  Reports,  {t\  which  is, 
that  where  an  inheritance  in  lands  is  given,  and  a  par- 
ticular interest  in  the  meantime  is  limited,  until  t)ie 

{q)  Hinde  v.  Lyon,  3  Roll.  Rep.  197, 217.  Boalton's  case,  Palm. 
1«.     1  Eq.  C.  Abr.  188,     3  Leon.  64,  70. 

(r)  1  Lutw.  708.  cited  2  P.  Wms.  43.,  and  see  Pay's  case,  Cro.  EL 
87a. 

(s)  I  SaUL.  220.  per  Cur. 

(O  3  Rep.  19. 
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de?iBee  comes  of  (kge,  the  particular  interest  operates 
only  as  an  exception  out  of  the  devise^  which  takes  ef* 
feet  presently  as  a  vested  interest^  subject  to  such  par- 
ticular interest^  the  devise  of  which  is  not  to  be  con- 
sidered as  making  a  condition  precedent^  so  as  to  render 
the  subsequent  devise  contingent  and  depending  upon 
the  event  of  such  devisee's  coming  of  age,  in  which 
view  it  would  be  an  executory  devise :  but  the  Wording 
of  such  limitation  must  be  regarded  only  as  an  appoint- 
ment of  the  time  when  the  devisee  of  the  estate  is  to 
have  the  possession ;  which  estate  vests  in  him  immedi*- 
ately,  subject  to  the  particular  interest  by  which  his 
|)Ossession  is  suspended. 

In  Boraston's  case  above  referred  to^  land  was  de- 
vised to  A.  and  B.  for  eight  years,  and  after  the  said 
term  to  remain  to  the  testator's  executors  till  such  time 
as  H.  should  accomplish  his  age  of  twenty H)ne  years; 
and  when  the  said  H.  should  come  to  his  full  age  of 
twenty-one  years,  then  the  testator  willed  that  H.  should 
enjoy  the  lands  to  him  and  hie  heirs  for  ever.  H.  died 
under  twenty -one ;  and  it  was  contended  that  the  re- 
niainder  did  not  vest  in  H.  because  he  did  not  live  to 
attain  the  age  of  twenty-one  years  ;  for  as  he  was  not  to 
have  it  until  his  age  c^  twenty-one,  it  was  contingent 
on  that  events  it  being  uncertain  whether  he  Would 
ever  attain  that  age.  But  it  was  held  that  it  was  in 
effect  a  devise  to  the  executors  till  H.  attained  the  age 
of  twenty-one  years^  remainder  to  H.  in  fee,  and  that 
the  adverbs  of  time  token  and  then  did  not  make  any 
thing  necessary  to  precede  the  settling  of  the  remain- 
der, any  more  than  in  the  common  Case  of  a  lease  for 
life  or  years,  and  after  the  decease  of  the  life,  or  end 
of  the  term,  remainder  to  another^  in  which  case  the 
remainder  vests  presently.  The  adverbs  expressed  the 
time  when  the  remainder  to  H.  should  take  effect  in 
jK)ssession,  and  not  when  it  should  become  vested,  (u) 

(f/)  See  Goodtide  v.  Whitby,  1  Burr.  228.,  and  Mansfield  r. 
Dagard,  lEq.  Abr.  195.  Trodd  v.  Do^ns,  2  Atk.  304.  c  Tomkins 
V,  Tomkins,  cited  1  Burr.  234* 
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Where  the  devisee  is  not  a  person  in  being*,  or -where 
no  present  interest  is  devised  in  the  mean  time,  or 
where  there  are  words  importing  a  condition  to  suspend 
the  yestini^,  as  if  the  words  had  been^  in  the  case  ju«t 
mentioned,  if  H.  should  attain  the  age  of  twenty-one> 
or  have  tssue^  then  to  him  and  his  heirs,  the  estate 
would  not  have  vested  until  the  event  on  which  it  was 
limited  to  depend  should  happen,  (x) 

We  have  shewn  in  another  place,  that  if  a  term  of  of  fatureiimit- 

1       ^    .  t      •       -,  J.       ations  of  term* 

years^  or  any  personal  estate,  were  devised  to  one  for  of  yean  after 
fife,  and  after  the  decease  of  the  devisee  for  life  were  IhoSm*** 
fimited  over  to  another,  such  ulterior  limitation  was 
formeriy  treated  as  void  at  common  law,  and  the  person 
to  whom  the  term  was  given  for  life  took,  in  virtue  of 
such  disposition,  the  whole  estate  in  the  same.  The 
eourts,  however,  have  always  been  studious  of  making 
such  construction  in  favour  of  the  limitation  over  as 
might  give  it  effect ;  and  to  this  end  a  distinction  was 
taken  between  the  use  and  the  thing  itsefif.  As  when 
the  terms  of  the  devise  were  that  the  first  taker  should 
have  the  use  of  the  thing,  for  his  life,  and  afterwards 
another  should  have  it,  such  tdteiior  dieposition  was 
supported.  This  distinction  has,  however,  long  ceased 
to  be  of  importance.  The  next  step  in  the  progress  to 
the  present  doctrine  was  the  rescJution,  or  rather  the 
principle  of  the  resolution,  in  the  case  of  Matthew  Man^ 
ning,  (y)  where  the  lease  of  a  farm  was  devised  to  B. 
after  the  death  of  A.;  and  in  the  mean  time  that  his  wife 
should  have  the  use  and  occupation  of  the  farm ;  there, 
though  it  was  contended  that  the  devise  in  favour  of  the 
wife  gave  her  the  whole  term,  and  that  consequentiy  the 
devise  over  was  void,  it  was  held  by  three  judges  c^ainst 
one,  that  it  took  effect  in  B.,  not  ag  a  remainder,  but 
as  an  executory  devise.  And  it  was  considered  that 
the  executory  devise  to  B.  took  effect  first,  and  the  dis* 

(x)  Bullock  r.  Stones,  2  Yes.  531.     Brownsword  v.  Edwards, 
2  Ves.  U3, 

(^)  8  Rep.  06.  S 
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position  in  favour  of  the  wife  was  to  be  considered  as 
a  subsequent  devise  of  what  had  not  been  given  away. 

It  is  evident  that  the  principle  of  the  above  decision 
did  not  require  that  the  devise  of  the  life  interest  in  the 
lease  should  have  been  considered  as  giving  it  for  the 
use  and  occupation  of  the  vnfe>  as  it  was  there  ex- 
pressed :  it  extended  equally  to  the  support  of  every 
case  of  a  devise  to  one  for  life^  with  a  limitation  over 
to  another.  Thus  in  Lampet's  case^  (z)  which  came 
soon  after  the  case  of  Matthew  Mannings  a  term  of 
500  years  was  devised  to  A.  for  his  life^  and  after  his 
decease^  remainder  to  B.  and  the  heirs  of  her  body ; 
and  though  the  term  itself,  and  not  the  use^  was  devised 
to  the  first  taker  for  his  life^  the  limitation  over  waa 
adjudged  a  good  executory  devise. 

And  where  a  testator  devised  his  term  for  eighteen 
years^  and  afterwards  to  his  eldest  son  for  his  Ufe^  re* 
mainder  to  the  eldest  is9ue  male  of  that  son  for  life, 
though  the  son  had  no  issue  male  at  the  time  of  the 
devise  or  death  of  the  testator^  it  was  held  that  if 
he  had  had  issue  male  at  his  deaths  such  issue  male 
should  have  had  it  as  an  executory  devise,  (a) 

With  respect  also  to  chattels  personal^  the  courts  of 
equity  have  followed  up  the  same  doctrine.  Accord- 
ingly where  a  sum  of  money  or  goods  have  been  be- 
queathed to  one  for  life^  and  upon  his  decease  to  another, 
the  executor  has  been  held  chargeable  in  trust  for  the 
ulterior  legatee  :  and  as  early  as  in  a  case  in  1695,  it 
was  treated  as  settled  doctrine^  that  upon  a  devise  of 
goods  to  A.  for  life^  with  remainder  after  his  decease  to 
B.,  such  remainder  was  good  as  an  executory  trust  for 
B.,  who  might  compel  A.  by  his  bill  in  equity  to  g^ve 
security  that  the  goods  should  be  forthcoming  at  bis 
decease.  (6)    And  Lord  Keeper  Somers  in  the  case  of 

(«)  10  Rep.  46. 

(a)  Cotton  V.  Heath,  1  Roll.  Abr.  012.     1  Eq«  C.  Abr.  IQl.    And 
■ee  1  And.  00,  61. 
(ft)  %  Freem.  206. 
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Hyde  v.  Parratt,  (c)  where  a  man  devised  his  bouse^ 
hold  goods  to  his  wife  for  her  life,  and  after  her  death 
to  A.,  and  made  B.  his  executor,  upon  a  bUl  filed  by 
A.  against  the  widow  and  executor,  to  have  an  in-- 
ventory.of  the  goods,  and  that  the  widow  should  give 
security  for  their  being  produced  at  his  death,  held  the 
devise  over  to  be  good. 

With  respect  to  these  remainders  in  moveable  chat- 
tels, we  shall  speak  in  another  place ;  it  will  be  sufficient 
for  the  present  to  observe  that  it  is  wholly  a  branch  of 
equitable  jurisdiction  to  give  effect  to  the  successive 
interests  in  this  flux  description  of  property  ;  the  Court 
of  Chancery  alone,  through  the  medium  of  trusts,  and 
its  peculiar  province  of  enforcing  executory  obligations 
specifically,  having  the  means  of  providing  for  the  cus- 
tody, preservation,  and  transmission  thereof. 

It  is  a  rule  respecting  the  executory  devise,  that  all  the  au  devia&t 
estates  limited  after  such  a  limitation  must  also  be  con-  executory  de- 
sidered  as  executory  devises ;  for  the  several  limitations  rate  "•"  xcc^ 
of  a  devise  of  one  and  the  same  thing  are  not  allowed  '^*^^*^^"**" 
to  operate  several  ways,  that  is,  some  by  way  of  exe- 
cutory devise,  and  others  by  way  of  remainder.     But 
the  student  should  be  made  aware  that  although  no 
proper  remainder  can  be  limited  after  an  executory  de- 
vise, an  executory  devise  may  well  succeed  to  &  con-^ 
tingent  remainder.     Thus,  if  after  a  contingent  deVise 
in  fee  simple,  with  a  freehold  to  support  it  as  a  re- 
mainder, a  devise  be  so  limited  as  to  take  effect  in 
defeasance  of  the  estate  immediately  preceding  it,  on 
an  event  subsequent  to  its  becoming  vested,  it  may  be 
a  good  executory  devise,  as  appears  by  the  case  of  Gul- 
liver V.  Wickett,  (d)  where  a  testator  devised  to  his  wife 
for  her  life,  and  after  her  death  to  such  child  as  she  was 
then  supposed  to  be  ensient  with,  and  to  the  heirs  of 
such  child  for  ever,  provided  that  if  such  child  as  should 

(c)  1  P.  Wms.  1.     And  see  3  P.  Wms,  336.    2  Atk,  82,  321. 
1  Bro.  C.  C*  279.  ^ 

id)  1  Wili.  105. 

VOIi.  I.  R 
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happen  to  be  bom  should  die  before  the  age  of  twenty- 
one^  leaving^  no  issue  of  its  body^  the  estate  should  go 
over,  the  Court  construed  the  limitations  to  be  a  devise 
to  the  wife  for  life^  with  a  contingent  remainder  to  the 
child  in  fee^  and  an  executory  devise  over ;  and  con- 
sidered further^  that  if  the  first  contingency  never  hap- 
pened by  the  birth  of  a  child,  the  ulterior  limitation 
was  to  take  effect  upon  the  decease  of  the  wife.  Nor 
does  it  signify  how  many  contingencies  are  limited  one 
after  another,  provided  they  are  all  so  limited  as  to 
happen,  if  they  happen  at  all^  within  a  life  in  beings  and 
a  reasonable  time  afterwards.    In  the  case  last  men- 
tioned the  limitation  over  took  place  place  in  fisict  imr 
mediately  upon  the  determination  of  the  particular  es- 
tate ;  and  if  it  had  been  limited  singly  upon  the  event 
of  the  child's  never  coming  into  existence  would  have 
been  a  good  contingent  remainder,  with  a  precedent 
particular  estate  to  support  it,  being  an  alternative 
limitation  simultaneous  in  point  of  time  with  the  con- 
tingent devise  to  the  child  itself:  yet  the  other  events 
and  that  on  which  the  limitation  was  expressly  made 
to  depend,  viz.  the  death  of  the  child,  if  born,  under 
the  age  of  twenty-one^  could  not  happen  till  after  the 
estate  in  fee  had  become  vested  in  such  child  upon  its 
birth ;  in  which  case  it  could  not  operate  as  a  remain- 
defj  and  could  only  therefore  be  considered  as  an  exe- 
cutory devise. 

The  executory  devise  of  a  freehold  can  be  created 
only  by  limiting  an  estate  to  take  effect  by  the  de- 
feasance of  a  precedent  estate  in  fee;  or  to  com- 
mence  in  futuro,  either  upon  a  certain  or  contingent 
event  without  a  precedent  estate.  In  the  first  of  these 
predicaments  it  is  of  course,  that  if  the  first  estate 
by  being  limited  in  a  will  after  a  fee  must  be  on 
that  account  an  executory  devise,  every  subsequent  li- 
mitation must  on  the  same  account,  being  equally  limited 
after  a  fee^  be  an  executory  devise.  And  in  the  second 
supposition,  if  the  first  limitation  is  an  executory  de- 
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vise,  by  reason  of  its  having  no  freehold  to  support  it, 
every  subsequent  contingent  limitation  must  be  for  the 
same  reason  an  executory  devise.  If  the  first  limittiltion 
be  not  contingent  but  vested,  then  the  predication  foils 
as  to  the  first  future  limitation,  which  cannot  be  an  exe^ 
eutory  devise,  there  being  a  vested  antecedent  freehold 
to  support  it. 

But  contingent  remainders  may  intervene  between  AremaSndcf 
the  particular  estate  and  a  vested  remainder;  and  a  SteiaVo^Sf. 
remote  contingent  remainder  may  become  vested  in  ««'**'«'»«n^^- 
interest  before  a  preceding  one.  In  the  first  case, 
however,  the  contingent  remainder  must  not  be  of 
the  fee,  and  the  ulterior  remainder  must  be  t6  a  per- 
son m  esse.  As  in  the  ordinary  case  of  settlement 
where  there  is  a  conveyance  to  the  ose  of  A.  for  life,  and 
after  his  death  to  the  use  of  his  first  and  other  s6ns  suc- 
cessively in  tail,  with  remainder  over  lo  persons  in 
existence  at  the  time ;  if  A.  has  no  sons  at  the  time 
of  the  settlement,  the  uses  to  his  sons  wiD  be  contin^ 
gent,  but  the  ulterior  uses  to  persons  m  esse  will 
be  vested ;  and  the  contingent  use  or  uses,  in  case  of 
the  birth  of  a  son  or  sons,  will  become,  upon  every 
such  events  interposed  and  vested.  If  the  limitation 
after  the  sons  were  to  the  heir  or  heirs  special  of 
the  first  tenant  for  life^  such  posterior  limitation  would 
be  considered  as  executed  in  the  interim  in  the  first 
taker  sub  modo,  subject  to  open  again  and  let  in  the  in- 
tervening limitations,  on  the  happening  of  the  contip-* 
gency,  on  which  they  were  severally  limited,  which,  in 
the  case  supposed,  would  be  their  coming  into  exist- 
ence, (e) 

Whether  the  intervening  limitations  be  contingerrt 
by  being,  as  in  the  above  supposed  case,  limited  to  per- 
sons not  in  existence  at  the  time,  or  by  being  mad6 
expectant  on  any  other  contingency,  the  limitations 
over  to  persons  in  esse,  if  the  contingency  of  the  inter- 
posed limitations  does  not  extend' to  tbem,  may  be  vested 

(e)  Levis  Bowles's  case,  11  Rep.  80. 

a2 
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remainders^  notwithstanding  such  antecedent  contin- 
gent remainders.     As  where  a  feoffment  was  made  by 
A.^  to  the  use  of  himself  for  life^  remainder  to  the  use 
of  trustees  for  eighty  years^  if  B.  and  C.  his  wife  should 
so  long  live  ;  and  if  C.  survived  B.  her  husband^  then  to 
the  use  of  C.  for  life  ;  and  after  her  decease  to  the  use 
of  D.  in  tail^  remainder  over ;  though  it  was  agreed 
that  C/s  estate  for  life  was  contingent/  on  the  event 
of  her  surviving  her  husband^   yet  it  was  held  that  the 
subsequent  remainders  were  vested.  (/) 
A  sobsequent        And  a  postcrior  Contingent  remainder  may  become 
mk^S\^'  vested  in  interest  before  a  preceding  one.   As  where  A. 
in^Citmn  tl  was  tenant  for  life^  remainder  to  his  first  and  other  sons 
SIm^I^^"*  in  tail  male   successively,  remainder  to  B.  for  life,  re- 
mainder,        mainder  in  like  manner  to  his  first  and  other  sons ;  B.  had 

a  son^  and  A.  no  son  ;  A.  cut  timber  trees  :  and  it  was 

adjudged  that  the  son  of  B.,  who  was  then  tenant  in  tail^ 

should  have  them,  for  the  property  thereof  was  in  him 

by  reason  of  his  inheritance,  (g) 

But  after  A  eon-      But  whcu  there  is  a  contingent  limitation  in  fee,  no 

tion^r  the  fee',  subscqueut  limitation  can  be  vested,  as  was  decided  in 

toitooS"^   Loddingtoni?.  Kime,  {h)  where  there  was  a  devise  to  A. 

be  Terted.        for  life,  of  S.  W. ;  and  if  he  had  issue  male,  then  to  such 

issue  male  and  his  heirs  for  ever ;  and  if  he  died  with- 
out issue  male,  then  to  B.  and  his  heirs  for  ever ;  and  the 
Court  held  that  the  remainder  to  B.  and  his  heirs  was 
not  vested,  because  the  precedent  limitation  to  the  issue 
of  A.  was  adjudged  a  contingent  fee.  When  indeed  such 
contingent  limitation  was  not  of  an  absolute  but  a  'de- 
terminable fee,  or  where  land  has  been  devised  in  trust 
for  some  special  purposes,  it  seems  to  have  been  other- 
wise adjudged.  (£) 

.  In.  all  these  cases  of  remainders  vested  or  becoming 
vested^  before  a  preceding  contingent  remainder^  it  is  to 

(/)  Napper  o.  Sanders,  Hutt.  119. 
ig)  Uyedale  v.  Uvedale,  3  RolL  Abr.  111. 
(A)  Lord  Ra7m.308.     1  Salk.  324. 
(0  AmbL  304* 


CHAP.  II.  §2-3        Executory  Devises.  245.: 

be  observed  that  there  has  been  a  preceding  freehold 
estate  vested  in  possession  in  the  mean  time.  No  subse- 
quent remainder  can  take  effect  in  possession^  and  a^in 
give  place  to  a  preceding  contingent  estate  upon  the 
contingency  happening ;  for  the  vesting  in  possession  of 
a  subsequent  estate  destroys  the  contingent  remainder. 
But  in  the  case  of  a  limitation  posterioi:  to  an  executory 
devise^  no^  such  antecedent  estate  of  freehold  is  by  the 
supposition  vested  in  possession.  They  are  all  equally 
freeholds  to  commence  in  futuro^  and  limited  to  arise  in 
a  certain  sequence  and  order  that  cannot  be  trans- 
posed. 

When  the  first    executory  devise  vests,  a  change  when  the  fi»t 

•^  -'  o      executory  11' 

m  the  nature  of  the  subsequent  limitations  may  take  mitationhu 
place^  which  may  thereby  either  become  vested  or  con-  the  subwqnent 
tingent  remainders.  And  it  is  worthy  of  being  re-  ^J^^h^ 
membered  that  while  a  preceding  executory  limitation  ^^  «ii»s»- 
is  uncertain  and  contingent^  a  subsequent  limitation^ 
though  executory  and  future^  may  yet  be  certain  and 
unconditional;  and  may  be  so  limited  as  to  take  imme- 
diate effect  in  possession  upon  the  failure  of  the  prior 
executory  limitation^  or  to  assume  the  quality  of  a  vested 
remainder^  if  such  prior  limitation^  supposing  the  same 
to  be  less  than  the  fee^  takes  effect.  Thi^  appears  from 
the  case  of  Brownsword  v.  Edwards,  {k)  where  there 
was  a  devise  to  two  trustees  and  their  heirs  to  receive 
the  rents  until  B.  should  attain  twenty-one  ;  and  if  B. 
should  attain  twenty-one  or  have  issue,  then  to  B.  and 
the  heirs  of  his  body  :  but  if  B.  should  happen  to  die 
before  twenty-one,  and  without  issue,  remainder  over. 
B.  attained  the  age  of  twenty -one,  and  afterwards  died 
without  issue.  Lord  Hardwicke,  considering  the  word  and 
as  used  for  or,  and  the  condition  as  disjunctive  instead 
of  copulative,  decreed  that  the  remainder  should  take  ef- 
fect. So  likewwise  a  subsequent  limitation  may  become 
a  contingent  remainder,  if  limited  upon  a  contingency 
which  remains  after  the  prior  executory  devise  has  taken 

(A:)  2  Ves.  243, 
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place.  Thus  in  Hopkins  v.  Hopkins^  (2)  already  cited^ 
where  A.  devised  lands  to  trustees  ii\  trust  for  B.  for  his 
life^  and  after  his  decease  for  the  first  and  other  sons 
of  B.  successively  in  tail  male  ;  remainder  to  the  future 
sons  of  C.  for  life  successively,  with  intermediate  devises, 
remainder  over  to  D. ;  and  B.  died  without  issue  in  the 
lifetime  of  the  testator,  and  afterwards  the  testator  died 
before  any  of  the  contingent  remainders  vested,  the 
mean  remainders  to  the  sons  of  C.  were  construed  as 
executory  devises,  as  the  only  construction  that  could 
render  them  effectual.  And  upon  the  birth  of  a  son  to 
C,  it  was  held  that  the  executory  devise  having  become 
vested,  the  subsequent  limitations  became  contingent 
remainders. 
A  devise  to  an       It  seems  to  have  been  once  a  prevailins:  opinion  that 

inifuit  in  the     .  ,  ,  . 

womb  by  worda  if  a  testator,  by  words  of  present  import^  made  a  dispo- 
po^good.""*    silion,  which  could  not  have  any  effect  but  at  a  future 

period,  such  devise  was  void ;  as  where  the  devisee 
was  not  in  actual  existence^  and  the  terms  used  by  the 
testator  did  not  expressly  indicate  the  future  operation 
of  the  devise.  As  if  one  devised  to  the  heir  of  I.  S.,  and 
I.  S.  was  living  at  the  death  of  the  testator.  And  upoa 
similar  grounds,  it  was  doubted  whether  a  devise  to  an 
infant  in  the  womb  of  its  mother,  or,  in  technical  words 
enventresa  mere,  was  good.  But  this  controversy,  hav- 
ing very  little  sense  to  justify  it,  has  long  ceased  to  exist ; 
and  no  doubt  is  now  entertained  that  such  limitations, 
in  whatever  words  expressed,  clearly  indicating  a 
knowledge  in  the  testator  that  the  effect  of  his  disposi- 
'  tion  may  be  deferred  to  a  future  period,  will  have  their 
operation  as  executory  devises.  Thus  the  validity  of 
a  devise  to  unborn  children,  or  to  the  heirs  of  one 
who  has  no  children,  is  now  out  of  all  doubt  or  de- 
bate, (m) 

(0  Ca.  temp.  Talb.  44.  Seo  also  Stephens  v.  Stephens,  t6.  2^. 
and  Brownsword  v.  Edwards,  2  Vez.  243. 

(m)  Gulliver  r.  Wickett,  1  Wils.  106.  Chapman  o.  BUssett,  Ca. 
temp.  Talb.  150.  Doe  p.  Carleton,  1  Wils.  825.  Harris  v.  Barnes, 
4  Burr.  2157. 
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It  has  been  already  shewn  that  where  land  is  limited  During tiiemt- 

pense  of  the 

by  will  so  as  to  operate  by  way  of  executory  devise^  and  contingencytiui 
no  disposition  is  made  of  the  freehold^  the  inheritance  tcen^  ^ 
descends  in  the  interim  to  the  heir  at  law^  until  the  de^ 
vise  can  take  effect  in  interest :  which  doctrine  is  weR 
exemplified  in  the  case  of  Hay  ward  v.  Stillingfleet.(n) 
And  the  intermediate  profits  will  of  course  accompany  the 
title.  Thus  in  Hopkins  v.  Hopkins^  where  the  testator 
in  express  terms  provided  for  the  disposition  of  the  rents 
and  profits  during  the  minorities  of  the  future  sons  of 
C.  Nvhen  they  should  come  into  existence^  it  was  de- 
creed that  the  rentd  and  profits  should  go  to  the  heirs 
of  the  testator  from  the  time  of  his  death  tiH  the  birth 
of  a  son  of  C. ;  and  afterwards^  a  son  being  bom^  that 
upon  the  death  of  that  sot^  they  should  again  belong  to 
the  heir^  untU  some  one  of  the  subsequent  limitations 
should  vest  in  interest. 

Where  there  is  a  devise,  however,  of  all  the  rest  and  How  the  rents 
residue  of  the  real  estate,  the  profits  of  the  land,  from  dluiDg^siioii^ 
the  testator's  death  until  the  time  of  the  vesting  of  the  •^p**^ 
executory  estate,  or  from  the  determination  of  the  first 
vested  estate  till  the  vesting  of  the  subsequent  estate,  wiB 
pass  thereby  to  such  ultimate  devisee,  (o)  And  so  like- 
wise, in  the  case  of  an  executory  devise  of  personal  es^ 
tate,  such  intermediate  profits,  during  the  suspense  of 
the  limitation,  wiD  pass  by  the  general  residuary  be- 
quest, (p)  But  if  there  is  no  residuary  or  other  par- 
ticular disposition  made  of  these  intermediate  profits  of 
the  personal  estate  between  the  death  of  tlie  testator,  or 
the  determination  of  a  vested  interest,  and  ttie  vesting 
of  an  executory  bequest,  they  are  to  be  accumulated 
for  the  person  entitled  in  virtue  of  the  next  execu- 
tory limitation.     Thus  where  a  testator  devised  a  chat- 


(n)  1  Atk.  422. 

(o)  Stephens  V.  Stephens,  Ca^  temp.  Tdb.  288     Puke  of  Bridg- 
water p.Egerton,  2  Yes.  122. 

(p)  Chapman  v.  Blisset,  Ca.  temp.  Talb.  145. 
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tel  estate  to  A.  an  infant^  and  if  A.  should  die  before 
twenty-one^  and  his  mother  should  have  no  other  child, 
then  to  B.^  and  A.  died  an  infant ;  it  was  decreed  that 
the  rents  and  profits  from  the  death  of  A.  till  the  con- 
tingency should  happen  should  s  accumulate  and  be 
added  to  the  capital;  and  if  A/s  mother  should  have 
no  other  child^  they  should  go  to  B.  (9) 

These  last  mentioned  cases,  however^  must  all  be 
distinguished  from  Boraston's  case,  (r)  and  others  of 
that  kind,  which  have  been  already  placed  before  the 
Reader^  in  which  the  previous  particular  interest  was 
only  considered  as  an  exception  out  of  the  devise  of 
the  inheritance,  which  was  made  subject  to  it,  and  which 
vested  so  subject  in  the  devisee  immediately.  And  Boras- 
ton  and  other  similar  cases  are  again  to  be  distinguished 
from  others  where  the  devisee  is  not  in  existence  at  the 
death  of  the  testator,  or  where  no  present  interest  is 
devised  in  the  mean  time,  (s) 
i^I^^X^  The  most  important  characteristic  of  the  executory 
by  any  act  done  dcvisc  is  its  incapabilitv  of  beinff  barred  .or  destroyed 

to  destroy  or      ,  i  ,  «.  it 

affect  the  pre-    by  any  act  done  to  alter,  affect,  or  annul  the  estate, 
ceding  esute.    ^^^  which  it  is  limited,  or  out  of  which  it  is  created. 

Upon  which  point,  the  great  ruling  case  is  that  of  PeOs 
V.  Brown,  (0  where  a  man  devised  lands  to  his  son  T. 
and  his  heirs  in  perpetuum,  paying  to  R*  20£.  at  his  age 
of  twenty-one  years ;  and  if  T.  should  die  without  issue, 
leaving  W.  his  brother,  then  W.  should  have  the  lands 
to  him  and  his  heirs.  T.  entered  and  suffered  a  reco- 
very ;  and  it  was  adjudged  that  T.  took  a  fee,  it  being 
devised  to  him  and  his  heirs  m  perpetuum.  And  the  H- 
mitation  over,  not  being  upon  his  dying  without  issue  ge- 

♦ 

(q)  Stadholme  v.  Hodgson,  3  P.  Wms.  300.  and  see  Bollock  o. 
StoneS)  2Ve8.  621. 

(r)  3  Rep.  19,  1  P^  W.  170. ;  and  see  Taylor  v.  Biddal,  Freem. 
243. 

(»)  Bullock  9.  Stones,  3  Ves.  521«  Brownsword  v.  Edwards, 
2  Ves.  243. 

(0  Cro.  Jac.  590. 
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nerally :  but  upQn  the  contingency  of  his  dying  without 
issue^  living  W.,  was  a  good  executory  devise  to  W. : 
for  it  could  not  be  a  remainder^  because  one  fee  cannot 
be  in  remainder  after  another  fee.'  It  was  accordingly 
held  that  the  recovery  suffered  by  T.  did  n6t  bar  the 
executory  limitation  to  W. ;  because  W.  had  no  estate 
depending  upon  the  estate  of  T.^  but  a  collateral  inde- 
pendent expectancy  or  possibility  which  could  not  be 
reached  by  the  recovery. 

The  principle  of  the  above  decision  turned  upon  the 
circumstance  of  the  first  estate  being  a  fee-simple^ 
which  would  not  permit  the  subsequent  limitation  to  be 
construed  a  remainder.  Had  it  been  an  estate  in  tail 
only^  the  limitation  over  on  the  event  of  T.'s  dying  in 
the  lifetime  of  W.  without  issue  would  have  been  a 
contingent  remainder^  for  it  would  have  been  ex- 
pectant upon  the  expiration  of  a  particular  estate  with- 
in an  assigned  period^  and  not  so  limited  as  to  take 
effect  by  defeating  or  abridging  such  particular  es- 
tate, (ti) 

With  respect  to  a  term  of  years  there  can  be  no  2^^?^^  ^^  * 
proper    remainder  thereof  after  a  life   interest  pre-  life  interest 
viously  granted    on  the  , same  :   but  any  such   limita-  bywayofeze- 

. .  ,  .      ,  -  A  1      •  cutory  dcvUe. 

tion  over  must  operate  by  way  of  executory  devise. 
And  it  win  follow  from  what  has  been  just  observed 
as  to  the  unbarrable  nature  of  this  description  of 
executory  limitation^  that  such  ulterior  interest  in  a  term 
will  not  depend  upon  the  continuance  of  the  prior  es- 
tate; so  that  if  a  term  of  years  is  devised  to  one  for 
life,  and  the  residue  to  another^  if  the  first  estate  is 
foHeited  by  the  act  of  the  devisee  for  life,  or  merged 
by  the  accession  of  the  inheritance,  the  executory  in- 
terest will  remain  undisturbed,  (x)  And  if  lands  be 
devised  for  twenty-one   years  to  A.,  and  if  he  die 

(u)  See  Spalding  u.  Spalding,  Cro.  Car.  185. 
(x)  Hammington  v.  Rudyard,  cited  lo  Lampet's  case,  10. Rep.  52. 
Cotton  V.  Heath,  PoUexfen  26.     Lee  ©.  Lee,  Moor.  268. 


350  Efficacy  of  WiUs.  [part  ii. 

within  that  period^  thatB.  shall  have  the  residue  of  the 
term,  no  act  of  A.  can  prejudice  B/s  remainder,  {x) 

But  if  an  executory  devise  or  limitation  comes  after 
an  estate  tail^  it  will  be  barred  by  a  recovery  suffered 
by  the  tenant  in  tail.  Thus^  if  an  estate  is  devised  to 
A.  and  the  heirs  of  her  body^  by  a  person  named^  pro- 
vided that  if  she  marry  any  but  that  person,  it  shall  re- 
main to  B.  and  his  heirs.  A  common  recovery  suffered 
by  A.  before  marriage  will  bar  her  estate  tail,  and  put 
an  end  to  the  conditional  limitation  over,  so  that  after 
such  recovery  she  may  marry  any  other  person  than 
the  person  so  named,  {y)  So  if  an  estate  tail  is  devised 
determinable  on  the  nonpayment  of  a  sum  of  money,  by 
a  recovery  suffered  before  the  time  appointed  for  pay- 
ment, the  condition  or  obligation  is  barred  and  extin- 
guished, {z) 
Extent  to  wUdi  The  quality  of  exemption  from  being  aliened  orbar- 
the  vesting  to  r  cd  by  any  mode  of  conveyance,  whether  by  recovery, 
c  sospend  .  g^^^  ^^  otherwise,  until  the  C9ntingency  happens  upon 
which  the  limitation  is  to  take  place,  being  considered 
as  giving  to  executory  devises  a  kind  of  perpetuity, 
the  law  has  limited  the  bounds  to  which  they  may  be 

• 

(jp)  But  thoagh  these  executory  interests  are  indestructible  by  th« 
modes  above  alluded  to,  they  may  be  operated  upon  in  rarious  ways. 
We  have  already  seen  that  they  may  be  devised*  It  appears  also  that 
they  may  be  passed  by  the  release  of  the  persons  entitled  to  them  to 
the  first  takers.  See  Lampet's  case,  10  Rep.  46  6.;  and  they  are  n» 
doubt  assignable  in  equity,  2  Freem.  260.  2P.  W.  672.  608.  They 
pass  in  bankruptcy  under  the  commissioner's  assignment,  2  P.  Wms. 
1 32.  Equity  will  uphold  the  assignment  of  them  for  the  consider- 
ation of  love  and  aifection,  and  for  the  advancement  of  children, 
1  Ves.  409.  And  m  here  an  assignment  is  made  of  a  contingent  in- 
terest  in  lands  of  inheritance  for  valuable  consideration,  equity  will 
carry  it  into  execution  as  an  agreement  or  contract  which  ought  to  be 
specifically  performed.  Lastly,  it  may  be  observed,  that  all  these  con- 
tingent or  executory  interests  in  real  or  personal  estate  may  be  passed 
at  law  by  a  fine  operating  by  estoppel.  See  Wcale  v.  Lower,  PoUex. 
64.     Moor  664. 

(^)  Pigot  Com.  Rec.  176. 

(0  hi  136.     And  see  4  Burr.  1929.    Cowp.  379.    2  Bac.  Ab.  ^  • 
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extended.  And  if  the  contingency  is  too  remote^  the 
executory  devise  dependent  upon  it  is  not  made  void 
so  far  as  it  exceeds  the  prescribed  limits  but  void  al- 
together. 

At  an  early  period  it  was  held  that  the  contingency 
must  happen  within  the  compass  of  a  life  or  lives  in 
beings  or  a  reasonable  number  of  years  after ;  (a)  and 
the  rule  was  by  degrees  extended  to  twenty-one  years 
after  the  death  of  a  person  in  being.  (6)  It  is  now 
established^  that  an  executory  devise  is  good^  if  it  must 
necessarily  happen  within  a  life  or  lives  in  being  and 
twenty-one*  years,  and  the  fraction  of  another  year,  al- 
lowing for  the  period  of  gestation,  (c)  Which  rule  was 
adopted  in  analogy  to  strict  legal  intails,  which  cannot 
be  protected  from  fines  and  recoveries  beyond  the  life 
of  the  tenant  in  possession,  and  the  attainment  of  twenty- 
one  by  the  first  issue  in  tail,  {d) 

A  man  having  only  one  sister  and  heir,  who  had  is- 
sue A.,  and  afterwards  married  W.,  by  whom  she  had 
issue  B.  and  M.,  devised  lands  to  his  sister  until  B. 
should  attain  twenty-one,  and  after  B.  should  have  at- 
tained that  age  to  B.  and  his  heirs  ;  and  if  B.  should 
die  before  twenty-one,  then  to  the  heirs  of  the  body  of 
W.  and  their  heirs,  as  they  should  attain  their  respec- 
tive ages  of  twenty-one.  The  testator  died ;  B.  died 
before  twenty-one,  living  W.,  and  afterwards  W.  died. 
It  was  adjudged  that  M.  either  as  heir  of  B.,  (yr  as 
heir  of  the  body  ofW.,  being  of  age  after  the  death  of 
W.,  took  the  estate  by  way  of  executory  devise,  (e) 
There  M.,  who  was  the  heir  of  the  body  of  W.,  could 
not  take  till  the  death  of  W.,  because  n^mo  est  hceres 
mventis;  and  as  that  heir  of  the  body  of  W.  who  should 
attain  twenty-one  might  not  have  been  born  before  his 
father's  death,  and  the  estate  could  not  vest  in  him  till 

(a)  Strange  129. 

(6)  Goodtitle  v.  Wood,  WiUis's  Rep.  213. 
(c)  Long  o.  Blackall,  7  Term  Rep.  102. 
(J)  Porter  v.  Bradley,  3  Term  Rep.  146. 
ie)  Taylor  v.  Biddall,  2  Mod.  289. 


252  Efficacy  of  Wills.  [part  ir. 

his  age  of  twenty-one^  it  is  evident  the^  estate  mig^ht 
possibly  not  have  vested  under  that  limitation  till  twenty- 
one  years  after  the  period  of  the  life  then  in  being*.  So 
where  a  testator  devised  lands  unto  his  grandson  W.  S. 
and  his  heirs^  but  in  case  W.  S.  should  die  before  he 
should  attain  his  age  of  twenty-one  years^  then  to  his 
grandson  T.  S.^  and  if  T.  S.  should  die  before  he  should 
attain  his  age  of  twenty-one  years^  then  to  such  other 
son  of  the  body  of  his  daughter  M.  S.  by  his  son-in- 
law  T.  S.^  as  should  happen  to  attain  his  age  of  twenty- 
one  years  in  fee^  and  for  default  of  such  issue  remainder 
over;  and  the  testator  died  leaving  two  grandsons,  the 
said  W.  S.  and  T.  S.,  who  both  died  under  age;  and 
afterwards  anotherson  A.  of  the  body  of  M.  S.  by  T.  S. 
was  born  :  it  was  held  by  the  judges  of  the  Court  of 
King's  Bench  upon  a  case  sent  to  them^  and  afterwards 
decreed  by  Lord  Talbot,  that  it  was  a  good  executory 
devise  to  this  after-'born  son  A.^  if  he  should  attain  his 
age  of  twenty-one  years;  and  the  judges  decided  it 
upon  the  authority  of  the  last  mentioned  case  of  Taylor 
V.  Biddall,  the  record  of  which  was  searched  and  found 
to  agree  in  the  material  parts  of  it  with  the  printed  re- 
port. (/)  In  this  case  the  limitation  was  confined  to 
vest  at  the  infant's  age  of  twenty-one^  which  must  ne- 
cessarily happen  within  twenty-one  years  after  the 
death  of  its  mother  M.S.  who  was  then  in  being.  So 
where  (g)  a  devise  was  to  the  child  with  which  the  testa- 
tor's wife  was  then  eusient,  in  case  it  should  be  a  son^ 
during  his  life^  and  after  his  decease  then  to  such  issue 
male^  or  the  descendants  of  such  issue  male,  of  such 
child,  as,  at  the  time  of  his  death,  should  be  his  heir  at 
law;  and  in  case,  at  the  time  of  the  death  of  such  child, 
there  should  be  no  such  issue  male,  nor  any  descendants 
of  such  issue  male  then  living,  or  in  case  such  child 
should  not  be  a  son^  then  to  P.  L. ;  it  was  held  that  it 
was  a  good  executory  devise  over  to  P.  L.  within  the 

(/)  Stephens  o.  Stephens,  Cas.  temp.  Talb.  238. ' 
(g)  Long  V.  BlackaU,  7  T.  R.  100. 
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limits  allowed  by  law  with  respect  to  executory  devises  ; 
for  the  devise  over  to  P.L.  must  take  eflFect,  if  at  alt  after 
a  life  which  must  be  in  being  within  nine  months  after 
the  devisor's  death.  This  case^  it  is  to  be  observed^  beg^un 
with  a  devise  to  a  posthumous  child  for  life^  with  a  limita^ 
tion  over^  upon  a  failure  of  issue  of  his  body  at  his  death  ; 
which  of  course  vvould  include  an  heir  male  then  en 
ventre  sa  mere  ;  for  as  the  devise  begun  with  the  allow- 
ance for  the  birth  of  a  posthumous  child,  and  also  might 
conclude  with  it,  the  time  might  be  claimed  twice  over; 
and  so  the  time  allowed  for  the  birth  of  a  posthumous 
child  after  lives  in  being  and  twenty-one  years  might 
be  enlarged  to  two  periods  of  gestation.  And  therefore 
in  a  late  case  it  was  objected  in  argument,  either  that 
the  effect  of  beginning  an  executory  devise  with  the 
life  of  a  person  in  the  womb  had  escaped  the  attention 
of  the  Court  of  King's  Bench ;  or  if  that  Court  did 
take  it  into  their  consideration,  and  meant  to  say  that 
the  executory  devise  was  nevertheless  a  valid  one, 
that  the  opinion  of  the  judges  in  that  case  was  ques- 
tionable^ as  having  exceeded  former  determinations, 
because  it  added  a  further  period  to  the  boundary  of 
executory  devises^  and  the  decision  had  the  effect  of 
taking  the  life  of  a  person  en  ventre  sa  mere  for  a  life 
in  being :  but  that  objection  was  over-ruled,  and  the 
case  of  Long  v.  Blackall  was  allowed  and  approved  of 
as  a  case  of  undoubted  law.  (h) 

It  has  been  long  established  that  if  an  executory  de-  Limitotion  to 
vise  is  limited  to  take  effect  after  a  dying  without  heirs  f  dying  without 
generally,  and  without  restriction,  the  limitation  is  void,  too  remote^  ^' 
as  being  too  remote.     So  also  if  the  limitation  is  to  A. 
after  an  indefinite  failure  of  heirs  or  issue  male,  or 
heirs  or  issue  of  the  body  of  B.,  such  devise  is  equally 
void  for  remoteness* 

In  the  case  of  Badger  v.  Lloyd,  (i)  it  was  agreed  that  ^^^''^^  ^ 
if  a  man,  seised  in  fee,  devise  his  lands  to  A.  if  J.  S.,  ▼wjia  of  the 

reveraion. 

(h)  4  Ves,  JoQ.  254,  273, 3M,  34L 
(0  1  Lord  Rajm.  523. 
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a  stranger^  die  without  issui^  that  this  is  an  executory 
devise^  because  there  is  no  particular  estate  to  support 
it ;  and  therefore  it  is  void  as  being  too  remote :  but 
that  if  a  man^  seised  of  a  reversion  after  an  estate  tail^ 
devise  the  lands  to  another  after  failure  of  issue  of  te- 
nant in  tail^  it  is  an  immediate  devise  of  the  reversion 
^  expectant  on  the  estate  tail^  and  therefore  g6od^  which 
is  a  distinction  of  great  importance  to  be  observed. 

The  case  of  Lady  Lanesborough  v.  Fox  {j)  was  thus : 
— '^A.^  upon  the  marriage  of  his  son  B.^  settled  lands  upon 
himself  for  life^  remainder  to  B.  for  ninety-nine  years^ 
if  he  should  so  long  live^  remainder  to  trustees  and  their 
heirs  during  the  life  of  B.,  remainder  to  the  first  and 
other  sons  of  B.  successively  in  tail  male^  remsdnder  to 
the  heirs  male  of  the  body  of  B.^  reversion  to  A.  in  fee, 
and  afterwards  having  the  reversion  in  fee  in  himself 
upon  these  limitations,  devised  all  the  lands  contained 
in  the  settlement,  on  failure  of  issue  of  the  body  of  B.^ 
and  for  want  of  heirs  male  of  his  own  body,  to  his 
daughter  F.,  and  the  heirs  of  her  body ;  and  it  wa^  ad- 
judged by  the  House  of  Lords,  that  this  will  did  not 
give  an  estate  by  implication  to  B.^  and  that  therefore 
the  devise  to'F.  was  executory  and  void,  as  being  limited 
on  too  remote  a  contingency."  Upon  which  case  Mr. 
Fearne  makes  the  following  remarks  : — "  We  are  to 
observe,  says  that  acute  writer,  that  the  limitation  to  the 
daughter  was  future,  to  arise  after  the  faihire  of  issue 
of  the  body  of  B.,  an^  of  the  heirs  male  of  the  body  of 
A.  Now  there  was  no  subsisting  estate  extending  to 
the  issue  of  the  body  of  B.,  (generally,)  the  settlement 
being  confined  to  his  first  and  other  sons,  and  their 
issue  male;  nor  indeed  was  there  any  estate  tail  in  A. 
himself  to  extend  to  the  heirs  male  of  his  own  body^ 
therefore  the  estate  devised  by  A.  could  not  be  con- 
sidered as  the  devise  of  a  reversion  depending  or  ex- 
pectant on  such  preceding  estates.  And  though  it 
should  be  granted  that  as  A.  had  but  one  son,  and  there 

(j)  Ca.  temp.  Talb.  262, 
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was  a  limitation  by  the  settlement  to  the  first  and  other 
sons  of  such  son  in  tail  male^  the  devise  for  want  of 
heirs  male  of  his  own  body  might  have  been  construed 
as  a  devise  of  the  reversion  expectant  on  the  failure  of 
sons  of  his  said  son^  and  the  heirs  male  of  their  bodies^ 
yet  as  there  was  no  pre-existing  estate  extending  to 
issue  male  of  the  body  of  B.^  it  was  impossible  to  con- 
sider the  devise  on  failure  of  issue  (generally)  of  the 
body  of  B.^  as  the  devise  of  a  reversion  expectant  on 
failure  of  such  issue^  there  being  no  preceding  estate 
extending  to  that  period ;  consequently^  unless  such 
preceding  estate  was  raised  by  implication^  which  was 
not  admitted^  the  devise  to  F.  was  not  the  devise  of  a 
reversion^  but  was  an  executory  limitation  unsupported 
by  any  preceding  estate ;  and  being  not  to  take  effect 
till  after  a  general  failure  of  issue^  was  therefore  toot 
remote. 

''  But  if  in  this  case  B.  had  by  the  settlement  been  te- 
nant in  tail  general^  remainder  to  A.  in  tail  male^  with 
reversion  to  him  in  fee;  then  I  apprehend  the  above  de- 
vise to  his  daughter  F.  would  have  been  a  good  imme- 
diate devise  of^  or  rather  out  of»  his  own  reversion  in 
fee.  For  a  grant  of  the  reversion  when  it  shall  happen 
after  the  death  of  tenant  for  life^  it  seems^  is  construed 
a  good  grant  of  the  present  reversion^  notwithstanding 
the  words  seem  to  be  otherwise^  and  sound  futurely.'" 

In  the  above  case  of  Lanesborough  v.  Fox,  it  was 
distinctly  held  that  the  words  ^'  on  failure  of  the  issue 
of  the  body  of  B."  were  not  held  sufficient  to  create  in 
him  an  estate  tail  by  implication^  as  he  took  no  previous 
express  estate  by  the  will  to  which  those  words  could 
have  reference ;  nor  was  it  surmised  that  by  force  of  the 
same  words  any  estate  tail  in  remainder  could  be  raised 
by  implication  in  the  issue  of  the  body  of  B.  as  pur- 
chasers^ so  as  to  support  the  subsequent  limitation  to  F. 
But  in  the  case  of  Jones  v.  Morgan,  (Jt)  the  implica- 
tion of  an  estate  tail  was  by  the  judges  considered  as 

(hy  1  Bro.  C.  Cw  206.     7  Bro.  Ca.  Pari.  130. 
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raised  by  words  like  those  in  Lanesborough  v.  Pox, 
thoug'h  this  was  not  adopted  by  the  Chancellor  or  the 
House  of  Lords  as  the  ground  of  their  opinion. 

In  that  case  A.  settled  lands  on  his  marriage  with  B. 
upon  himself  for"  life^  remainder  to  trustees  to  support 
contingent  remainders,  remainder  to  his  first  and  other 
sons  successively  in  tail  male^  reversion  to  himself  in 
fee.  Afterwards  having  two  sons  of  that  marriage^  W. 
and  E.^  he  made  his  will ;  and  among  other  clauses  was 
one  to  this  effect, — ''  it  is  my  will  and  meaning,  that  in 
case  my  said  sons  W.  and  E.,  or  any  other  son  or  sons 
of  mine  hereafter  to  be  born^  shall  happen  to  die  re- 
spectively without  any  issue  male  of  their  bodies,  or  of 
the  body  of  some  or  one  of  them^  then  I  give  and  de- 
vise the  remainder  of  all  and  singular  my  messuages, 
lands,  &c.  and  the  reversion  and  reversions,  remainder 
and  remainders,  of  the  same  premises  to  my  brother  T. 
for  his  life,  without  impeachment  of  waste,  &c.  subject^ 
&c."  And  then  the  will  proceeds  to  limit  the  same  lands 
to  trustees  to  preserve  contingent  remainders^  remain- 
der to  M.  son  of  T.  during  his  life,  remainder  to  trustees 
to  preserve,  &c.  remainder  to  the  first  and  other  sons 
of  M.,  with  divers  remainders  over.  The  testator  died, 
leaving  his  said  wife  B.,  and  his  said  two  sons,  and  two 
daughters  by  her ;  and  one  of  the  questions  upon  the 
will  was,  jvhether  the  residuary  devise  over  to  T.  and 
his  sons  was  not  void  as  being  a  future  limitation^  not 
to  take  eifect  till  after  the  failure  of  issue  of  persons 
who  took  no  preceding  estate,  viz.  of  all  other  sons  of 
A.  by  any  future  wife;  for  this  limitation  to  T.,  says 
Mr.  Feame  in  his  Comments  upon  this  case,  was  not 
expressed  to  take  effect  upon  failure  of  issue  male  of 
the  testator's  sons  by  his  then  wife ;  in  which  case  it 
would  have  been  good  as  an  immediate  devise  oV  the 
reversion  expectant  on  the  estates  in  tail  male  limited 
to  such  sons  by  the  settlement :  but  the  words,  con* 
tinues  that  writer,  were  general  and  comprehensive, 
extending,  in  point  of  expression,  as  well  to'  the  future 
sons  of  the  testator  by  any  after  taken  wife,  as  by  his 
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then  wife,  and  m  cooflidered  this  luBkatkm  covld  iioit 
be  a  devise  of  the  revenien  inaiediatdy  expectaat  upon 
Ike  Buhmdng  estates  <:ieated  by  the  settleineat^  bat 
was  a  future  devise  without  any  precedent  estate  to 
•uppMi  itp  and  coBsequently  to  be  r^parded  as  an  exe- 
eutoiy  devise^  and  as  such  void  as  too  remote^  bein|^ 
limited  to  vest  on  a  general  ftulure  of  issue. 

The  Chancellor  sent  the  case  to  the  judges  of  the 
Court  of  King's  Benohj  who  certified  their  opinion  to 
be«  that  the  event  of  a  second  marriage  was  not  in  the 
testator's  contemplation :  but  supposing  that  from  the 
4l^eaerility  of  the  description  the  words  ''  «iy  liter  bom 
eon''  should  be  extended  to  the  son  of  any  future  mar* 
riage,  they  were  of  opinion  tlnU,  from  the  manifest  in* 
tent  of  the  testator  expressly  declared  in  his  mH,  such 
eon  must  take  an  estate  tail ;  consequently^  they  were 
of  opinion  that  either  way  a  remainder  after  an  estate 
tail  was  devised  to  T.,  who  by  virtue  of  the  said  hmit- 
atioQ,  upon  failure  of  the  sons  of  the  testator  without 
issue  male«  was  entitied  to  all  the  lands  devised  by  the 
residuary  dause  in  the  said  will  for  life^  with  remainder 
according  to  the  limitations  in  the  said  will. 

According  to  the  statement  of  this  case  by  Mr. 
Feame^  Lord  Chancellor  Bathurst  concurred  with  the 
judges  in  their  opinion  that  the  event  of  a  future  mar- 
riage was  not  in  the  testator's  contemplation ;  and^  con- 
sequently^ that  the  words  *'  or  any  other  son  or  sons" 
were  to  be  restrained  to  sons  of  the  first  marriage.  But 
as  to  raising  an  estate  tail  to  any  sons  of  a  future  nuu*- 
viage^  siqpposing  the  testator  to  have  had  a  future  mar- 
riage in  contemplation^  he  felt  himself  I)ound  by  the 
decision  of  the  House  of  Lords  in  the  case  of  Lanes- 
borough  V.  Fox^  as  a  direct  authority  against  admitting 
such  implication. 

In  the  subsequent  case  of  Lytton  v.  Lytton,  (/)  the 
point  respecting  the  implication  of  an  estate  tail^  under  • 
circumstances  very  similar  to  those  of  Jones  v.  Morgan, 
to  save  the  limitation  from  the  objection  of  remotenets^ 

(0  4  Bie.  C.  C  44L 
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•Undervf  eii£  the  consideraUon  of  the  bench  :  but  as  it  wu 
there  held  that  it  was  evident  from  the  tenor  of  the  biB 
that  the  testator  had  not  his  future  issue  in  contempb- 
tion^and  an  indefinite  failure^  but  meant  to  give  an  imme- 
diate estate  in  possession  at  his  decease^  the  question  as 
to  implication  remained  as  Jones  v.  Morgan  had  leflt  it 
A  Umitetion  of      A  limitation  of  personal  estate^  to  take  effect  after  an 
Sfl^OTiS^^  indefinite  failure  of  heirs  or  issue  of  the  tody,  is  also 
uSieToi^*''  void  for  remoteness.     Nor,  indeed,  can  this- descrip- 
tion of  property  be  limited  over  after  a  *  previous  dis- 
position to  one  and  the  heirs  of  his  body;  it  being  a 
rule  of  ancient  standing,  that  if  a  term  of  years  or  other 
^        chattel  or  personal  estate  be  given  by  such  words  as 
•would,  if  it  were  freehdid  Estate,  create  ah  express  es- 
tate tail,  such  words  will  have  the  effect  of  vesting  the 
absolute  interest  in  the  first  taker,  and  the  limitation  to 
'  the  heirs  of  his  body,  and  the  subsequent  limitations, 
if  any,  depending  upoA  a  failure  of  them,  will  be  of  no 
effect;  though  if  it  appears,  from  the  context  of  the 
will,  that  the  intention  was  that  the  words  limiting  the 
property  to  heirs  of  the  body  after  a  gift  for  life  were 
meant  as  words  of  purchase,   and  not  of  limitation, 
'  then  the  ancestor  will  take  for  his  life  only,  and  the 
heirs  or  issue  will  be  considered  as  the  objects  of  a  dis- 
tinct bequest,  (m)     But  if  a  man,  possessed  of  a  term, 

(ill)  The  endeavour  to  creep  ont  of  this  rule  from  a  coiiTiciion  that, 
by  a  strict  adherence  to  it,  the  intention  of  a  .testator  must  be  much 

'  oftener  disappointed  by  it  than  carried  into  eflfect,  has  introduced  ^f- 
ferences  between  the  cases  hard  to  be  reconcUed.    In  the  case  of 

-  Garth  o«  Baldwin,  3  Yes.  646^  where  a  real  and  personal  estate  were 
devised  in  trust  to  pay  the  profits  td  G.  during  his  life,  and  aifterwaids 
to  pay  the  same  to  the  heirs  of  his  body,  the  personal  estate,  was  held 
by  Lord  Hardwicke  to  vest  absolutely .  in  G.,  in  virtue  of  the  limit- 
atlon  to  the  heirt  of  his  body.  But  in  the  case  of  Peac6ck  o.  Spooner, 
2  Vem.  43,  195*  2  Freem.  114.  where  a  long  term  of  yean  win  «§• 
signed  in  trust,  (and  the  same  rules,  it  is  to  be  remembered,  apply  t» 
executory  assignments,  trusts,  and  executory  devises  of  chattels,)-li> 
permit  the  husband  and  wife^  and  the  survivor  of  them,  to  receive  the 
profits  for  80.  many  years  as  they,  or  the  survivor  of  them^  should 

<>  happen  to  live':  and  after  their  deilths,  td  the*ttse  of  the' heirs' of 'Oe 
body  of  the  wife  by  tbt  hubband  JCk.  be  t^otten,  the  decree  of  Locd 
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.devises  it  to  one  and  the  beirs^  or  heirs  male^  or  issue 
of  his  body^  and  in  default  of  such  issue  to  another^  this 

Jefferies,  who  adjudged  the  whole  interest  to  Test  in  the  wife,  was 
Tevened  bj  the  Lords  Commissioners,  who  held  that  the  heir  of  the 
bodjr  took  b^  purchase, .  and  that  the  term  did  not  vest  in  the  wife, 
and  go  to  her  personal  representatives ;  which  decree  of  the  Commis- 
sioners was  affirmed  in  the  House  of  Lords  with  two  of  the  judges  for 
it,  and  six  of  the  contrary  opinion,  and  see  DafTome  v.  Goodman, 
2  Vem.  362.  2  Freem.  S31.  These  cases  afford  no  ground  for  the 
construction  which  was  adopted  in  them,  but  subserviency  to  the 
objects  of  the  settlement,  which  furnished,  as  was  thought,  satisfactory 
inference  of  intention :  but  in  the  subsequent  case  of  Web  v,  Web, 
1  P.  Wms.  133.,  where  a.  man  on  the  marriage  of  his  grandson  as- 
signed a  term  in  trust  for  the  intended  husband  for  life,  then  for  the 
wife  for  life,  and  after  their  deaths  for  the  heirs  of  the  bodies  of  A., 
and  his  said  wife,  and  the  wife  died  leaving  issue,  and  her  husband 
surviving,  the  entire  term  was  adjudged  to  be  in  the  husband;  and  so 
'  the  point  appears  to  be  now  settled,  leaving  to  the  above  mentioned 
case  of  Peacock  and  Spooner  an  authority  extending  only  to<  cases 
quadrating  with  it  in  its  circumstances. 

In  the  case  however  of  ^ilis  v.  Smith,  2  Bro.  C.  C.  570.,  where  a 
testator  directed  his  trustees  to  pay  the  interest  of  trust  money  to 
his  nephew  for  his  life,,  and  after  his  decease  gave  the  trust  money  io 
the  issue  male  of  his  nephew,  and  in  default  of  such  issue  to  his  nieces. 
Lord  Thurlow  thought  it  plain,  that  under  that  will  the  nephew  took 
only  a  life  interest  in  the  fund,  that  the  limitation  to  the  issue  was  de^ 
pendent  oa  a  contingency,  and  that  the  plaintiffs  took  the  fund  on  th^ 
alternative  of  such  contingency.  His  Lordship  appeared  to  be  of  opi- 
nion, that  in  the  case  where  the  devise  was  to  one  for  life,  remainder  over 
after  failure  of  his  issue,  in  which  case  there  being  a  life  estate  to  the 
first  taker,  without  any  express  estate  to  his  issue,  but  with  a  limit- 
ation to  another  in  failure  of  such  issue,  it  being  clear  that  no  benefit 
was  to  come  to  the  remainderman  as  long  as  there  was  issue,  so  that 
the  Immediate  interest  would  be  undisposed  of,  unless  the  first  taker 
was  considered  as  taking  for  the  benefit  of  his  issue  as  well  as  him- 
self, the  Court  would  naturally  imply  an  intention  in  the  testator  that 
the  property  should  be  transmissible  thrpugh  him  to  his  issue,  which 
intention  would  let  in  the  rule  above  referred  to,  and  give  the  whole 
interest  to  the  first  taker  :  but  that  if  the  testator  gave  the  fund  ex- 
pressly to  the  issue,  it  might  be  inferred  that  it  was  intended  they  should 
take  as  purchasers;  and  the  Court  was  not  driven  in  its  construction  of 
the  meaning  of  the  will  to  the  above  mentioned  rule,  for  another  estate 
was  given-aCter  the  death  of  the  first  taker  to  other  persons  who  might 
take  by  purchase.  See  Doe  v.  Lyde,  1  T.  R.  593.  Ex  parte  Sterne^ 
0  Ves.  Jnn.  159.    And  see  also  Hodgson  v.  Buffey,  2  Atk.  89^ 

S  S 
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lias  been  adjudged  to  be  a  void  Kmitation  over.  So  where 

A.  having  a  term  of  years  verted  in  him^  determinable 

upon  three  lives^  devised  the  same  to  his  wife  for  life, 

and  aflter  her  decease  to  N.,  his  son  for  life,  and  if  N. 

3hould  die  without  issue,  then  to  B.,  it  was  held  that  the 

limitation  to  B.  was  void,  (n) 

Constrnctire       ^  If  land  is  devised  to  one  and  his  heirs,  and  if  he 

the  import  of    die  without   heirs,   to   another  and  his   heirs,   or   if 

^h^r         without  any  preceding  estate,  land  is  devised  to  B.  on 

the  failure  of  the  heirs  of  the  body  of  A.,  in  both 
these  instances  the  limitation  over  is  void ;  yet  in  these 
cases  certain  restrictions  may  arise  out  of  the  w<^rding 
of  the  limitations,  and  sometimes  out  of  extrinsic  cir- 
cumstances, which  may  render  them  effectual  by  bring* 
ing  them  within  the  compass  of  time  allowed  them  by 
the  law. 

Thus  if  the  person  to  whom  the  limitation  over  is  made 
be  a  near  relation  of,  and  capable  of  being  collateral 
Jieir  to  the  first  devisee,  the  estate  of  such  first  devisee 
is  restrained  to  an  estate  tail^  because  the  limitation  over, 
in  default  of  heirs^  being  to  one  who  may  be  heir  to 
the  first  devisee,  the  law  construes  the  word  heirs  to 
mean  only  the  lineal  heirs  of  the  first  taker ;  as  where 
Jand  was  devised  to  J.  S.  and  his  heirs,  and  in  default 
of  hrirs  to  her,  then  to  go  over  to  L.,  who  was  a  near 
relation  and  heir  to  J.  S«,  it  was  adjudged  to  be  an 
estate  tail  only  in  J.  S.,  because  he  could  not  die  with- 
out heirs  so  long  as  L.  or  any  of  his  lineal  heirs  exist- 
ed, (o) 

If  a  devise  is  to  a  man  and  his  heirs,  and  if  he  die 
before  he  attains  twenty-one  then  over,  such  limit- 
ation over  is  clearly  good  as  an  executory  devise  re- 
stricted within  its  proper  limits. 

And  although  where  an  executory  devise  is  limited  to 

(n)  1  Vent  70.  1  Lev.  300.  Bid.  C.  C.  33.  And  see  Saltern  p. 
Saltern,  3  Atk.  31^  376. 

(o)  3  Lev.  70.  And  Bee  Morgan  o.  Griffiths  and  OtherSy  Cowp. 
S34.  Nottingham  v.  Jennings,  1  P.  Wms.  23.  Bfioa  v»  Sautf^ 
Willes  1.  and  Preston  d.  Eagle  v.  FunneU,  ib.  164. 


take  effect  after  fiuSare  of  iMue^  orgieneraHy  after  a  djiag; 
without  issue^  it  ii  simply  void  as  being  postponed  to  % 
period  beyond  the  allowable  limits  :  yet  if  the  contin^ 
g^ncy  of  the  dying  without  issue  be  so  qualified  as  to  the 
time  of  itiB  happening  that  it  cannot  carry  the  suspension 
of  the  vesting  beyond  a  life  or  lives  in  beings  or  the  period 
of  twenty-one  years  beyond  a  life  or  lives  in  being,  suchc 
limitation  is  good  by  way  of  executory  devise.  In  the 
Duke  of  Norfolk's  case^  ( p)  the  settlor  having  several 
sons,  created  a  term  of  200  years,  and  declared  it  to  be 
in  trust  for  his  second  son>  and*  the  heirs  male  of  hit^ 
body,  remainder  to  his  other  sons,  provided  that  if  hia 
eldest  son  died  without  issue,  or  not  leaving  his  wife 
ensient,  living  the  second  son,  or  that  after  the  deaths 
of  the  eldest  son,  by  failure  of  issue  male  of  his  body^ 
the  earldom  of  A.  should  descend  on  his  second  son  ^ 
then  the  trust  should*  cease  as  to  the  second  son  and  his 
heirs,  and  be  for  the  third  son,  and  the  heirs  male  (^ 
his  body,' with  like  limitations  to  the  other  son.  The 
eldest  son  died  without  issue,  living  the  second  son> 
and  the  earldom  of  A.  did  descend  to  the  second  son  ; 
and  Uie  question  was,  whether  the  executory  limitation 
over  to  the  third  son,  upon  the  event  which  had  happen- 
ed, vfas  good.  Lord  Nottingham  held,  that  as  it  was  a 
limitation  to  take  effect  upon  a  dying  without  issue, 
within  the  compass  of  a  life  then  in  being,  and  decreed 
that  it  was  good,  against  the  opinion  of  the  three  chief 
justices  who  assisted  him.  That  decree  was  afterwards 
reversed  by  the  Lord  Keeper  North  ;  and  that  reversal 
again  reversed  by  the  House  of  Lords,  who  established 
the  decree  of  Lord  Nottingham,  and  settled  the  law 
upon  the  pmnt  as  to  executory  trusts  of  a  term  pn  the 
same  principles  aa  are  applicable  to  executory  devises. 

Thus  also  a  derise  of  lands  held  for  a  term  to  A., 
and  the  heirfr  of  his  body,  and  if  he  should  die  without 
iMoe,  living  B.,  then  to  B.^  was  held  a  good  executory 
devisCj  the  contingency  being  restricted  within  the 

(p)  3  Ch.  Ca.  1.    PoUex.  nt 
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period  of  a  life  in  being,  (q)    And  again,  a  devise  to 
A.,  and  if  he  died  without  issue  under  twenty-one  to 
B.,  was  held  a  g^od  limitation  over  by  way  of  execu- 
tory devise,  (r) 
An  executory        It  is  proper  here  to  observe  that  though  it  is  well 
K^  Mbfr^  established  that  an  executory  devise  in  tail,  or  in  fee, 
liJroJ?'  ^   *^  *  person  in  existence,  after  a  dying  without  issue 
a  dying 'with-  generally,  is  void;  yet,  if  an  executory  devise  is  made 
naiy,Ugoo<L    to  a  pcrsou  in   existence  for  his  life  only,  to  take 

place  after  a  dying  without  issue,  such  limitation  may 
be  good,  since  where  the  future  estate  is  limited  to 
a  person  in  esse  for  his  life  only,  it  must  take  place 
during  that  life,  or  not  at  all;  and  is,  therefore,  ne- 
cessarily confined  within  the  compass  of  a  life  in 
being.     Thus  where  a  term  of  years  was  limited  in 
trust  to  one  for  his  life,  then  to  his  wife  for  her  life, 
remainder  to  A.  for  his  life,  and  then  to  his  children 
for  their  lives,  and  for  want  of  such  issue  to  B.  for 
his  life,  afterwards  to  his  children  for  their  lives,  then 
to  S.  for  his  life,  with  further  limitations  over;  and 
the  first  devisee  and  his  wife  died,  and  then  A.  and  B. 
both  died,  without  issue;  the  question  was,  whether  the 
limitation  to  S.  was  good ;  and  it  was  adjudged  to  be 
good ;  for  being  to  him  only  for  his  life,  it  followed  that 
if  all  the  preceding  trusts  did  not  fail  in  his  lifetime,  the 
limitation  to  him  would  be  without  avail ;  and  so  it  was 
restricted  to  take  effect,  if  at  all,  within  the  compass  of 
time  allowed  to  these  executory  limitations,  (s) 
This  iimiution      In  the  case  last  above  mentioned  a  restriction  arises 
eared  hj  the     of  ueccssity  out  of  the  circumstauces  of  the  case  mde- 
aridn^^from     peudcutly  of  the  terms  in  which  the  limitation  is  ex- 
toationonhe  pr^sscd,  wWch  assigus  the  proper  boundary  to  the 
wmS ?tb^'     period  of  the  future  vesting :  but  there  may  be  also 
created.  cascs  whcrc  though,  in  expression  the  postponement 

might  appear  to  be  too  distant ;  yet  the  future  limit- 
ation or  devise  might  be  restrained  within  the  allowable 

(q)  1  Salk.  225.    Skin.  340.  (r)  1  Wils.  370. 

(i)  Oakes  v,  Chalfont,  PoUex.  38.    And  see  the  obaervatioot  of 
Lord  Hardwicke,  3  Atk.  449. 
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period  by  the  confined  duration  of  the  estate/ out  of 
which  it  is  to  arise.  As  where  the  settlor  or  testator  has 
only  an  estate  in  the  subject  of  the  limitations  for  the 
term  of  three  lives,  or  twenty-one  years.  Here  the  na- 
ture and  necessity  of  the  case  suggests  the  implication 
of  a  condition  that  all  the  limitations  must  take  effect^. 
if  at  all,  pending  the  duration  of  the  interest  out  of 
which  they  are  carved.  Under  such  circumstances^ 
therefore,  in  which  an  executory  trust  or  devise  limited 
by  a  person  seised  in  fee  would  be  void  for  remoteness, 
the  same  might  be  good  if  made  by  one  having  an 
estate  in  the  subject  for  lives  only,  or  for  twenty-one 
years.  As  if  a  leasehold  for  three  lives  be  conveyed  to- 
A.  and  his  heirs,  and  if  he  shall  have  no  son  who  shall 
attain  the  age  of  twenty-four  years,  to  B.  and  his  heirs^ 
the  continuance  of  the  lives  for^which  the  property  is^ 
held  assigns  a  necessary  limit  to  the  future  interest 
which  must  take  effect,  if  at  all,  before  those  lives  are 
spent;  and  the  limitation  may  be  understood  as  resting 
oh  a  tacit  condition,  that  the  event  which  is  to  give  it 
effect  must  happen  during  the  continuance  of  the  lives.- 
which  define  the  estate  out  of  which  it  is  created.  The 
clause  introducing  the  limitation  must  be  understood, 
says  Mr.  Butler  in  his  Notes  to  his  edition  of  Mr.. 
Fearne's  Treatise  on  Executory  Devises,  (t)  in  the. 
same  manner  as  if  it  had  been  thus  expressed,  '^And  ia 
case  during  the  lives  of  the  three  persons  for  whose  lives 
the  lease  is  held,,  of  during  the  lives  or  life  of  the  sur« 
vivors  or  survivor  of  them,  A.  shall  die,  and  no  son  of 
A.  shall  within  that  period  attain  the  age  of  twenty-four, 
years,  then  and  in  that  case  .the  lands  shall  go  and  re- 
main to  B.  It  seems  dear  that  in  the  cases  under  con- 
sideration a  limitation  over  introduced  in  these  worda 
would  be  free  from  objection."  » 

If  a  testator  makes  use  of  any  words  in  his  will  which  s<^if  Mrjntenr 
ibdicate  an  intention  to  confine  the  generality  or  the  of  limitiDg  tht 

generality  of 
the  ezpressioa 
*' dying  witlt* 

CO  See  Feame  on  Coatings  Rem*  and  Exec*.  Dey.  edit  BnHer,  out  ibtue/* 
500n. 


expMBsioo  of  dgfing  with$Ht  imue,  to  dying  widioQC 
issue  living  at  the  time  of  the  perean's^  deceaee,  they  wil 
be  so  construed  to>  effectuate  the  infeent ;  and  in  the  ease 
of  executory  devises  of  persoaal  estates^  the  ceiirts  hate 
been  much  inclined  ta  this  construction  where  tfacoe 
was  any  ground  to  siq^rt  it.  And  where  there  nrm 
any  such  grounds^  it  is  of  no  consequence  whether  the 
personal  estate  be  limited  to  the  first  devisee  or  l^^atee 
indefinitely^  as  in  Forth  v.  ChapraaU)  or  for  fife  ex^ 
pressly^  as  in  Target  v.  Gaunt  hereinafter  next  mes-- . 
tion^^  OF  to  such  legatee  or  devisee^  and  bis  heifs,  or 
heirs  of  his  body^  or  issue^  or  children :  in  any  of  theoe 
cases  the  restriction  above  adverted  to  equally  givee 
life  to  the  limitation  over.  As  where  a  term  wa»  be^ 
queathed  to  H.  for  life^  and  no  longer,  and  afler  faia 
decease  to  such  of  the  issue  of  the  said'  H.  mH.  eh^mU 
by  will  appoint,  and  in  case  H.  should  die  without  issoe 
then  over  to  A. ;  H.  died  without  issue  living  at  hie 
death;  those  words  upon  the  whole  of  the  wilt  were 
construed  to  mean  issue  living  at  his  death ;  because  il 
was  to  be  intended  such  issue  as  A.  should  or  might 
DStdnctionbe-  appoint  the  term  to,  namely,  issue  then  Iwing.  (»)  So 
ltio^of?l!d  "where  a  testator  gave  the  residue  of  his  real  and  per* 
andofpenoD^  soual  estato  to  his  nephews  W.  and  G.,  and  if  either  of 

estate  as  to  the  •  ' 

coDBtnicti^of  them  should  depart  this  fife,  and  leave  no  issue  of  their 
the  words  respective  bodies,  then  he  gave  the  said  premises  to  IX; 
injl^^"^^'  Lord  Chancefior  Pieirker  observed  that  the  devise  ear* 

ried  a  freehold  as  wdl  as  a  leasehold.  Nevertheless,  he 
tiiougfat  it  might  be  reasonable  enough  to  take  the 
same  word  in  two  different  senses  as  to  the  two  dif» 
ferent  estates ;  and  that  as  to  the  freebdd^  the  eon^ 
strucUon  should  be^  if  W.  or  G»  died  without  issue  go* 
neraXbf:  and  as  to  the  leasehold,  the  same  vrorda  nught 
be  construed  to  mean  a  dying  without  leavk^  mom 
at  the  death,  {x)  Thua  also,  where^  a^  term  was  be- 
queatted  to  T.  son  of  D.  and  S.  and  the^  hehra^  IkwAd 

(ti)  Tiurget  V.  Gaiint,  1  P.  Wins.  AtOa 
(jr)  Forth  v.  Chapman,  1  P.  Wms.  6S7. 
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of  him  for  ertr,  but  in  case  he  ihould  haj^n  to  die 
and  leave  no  lawful  hetr^  then  and  in  that  case  the  tes- 
tator gave  the  premises  after  the  death  of  the  said  T. 
to  the  next  eldest  son  or  heir  of  the  said  D.  and  S.  T. 
died  without  issue.  The  Court  were  clearly  of  opinion 
on  the  anthority  of  the  last  cited  case  of  Forth  v.  Chap- 
mauj  which  had  been  uniformly  followed  by  a  series  of 
cases  down  to  that  time,  that  die  limitation  over  was 
good ;  for  it  was  equivalent  to  leaving  no  issue  at  the 
time  of  his  death,  {y)  BnX  though  in  some  cases  ill 
has  been  held  that  the  words,  *  if  the  legatee  shaOi  die 
vrithottt  issue/  then  over,  in  bequests  of  personal  pro- 
perty, ex  m  termmi,  and  of  themselves,  signified  a  dyih]g 
without  issue  living  at  the  deaths  of  the  first  taker  ;  yeC 
the  more  modem  cases  agree  that  they  are  not  to  be  so 
mideffBtood>  but  on  the  contrary  they  shall  be  intended 
to  mean  an  indefinite  failure  of  issue,  unless  the  con- 
traiy  appear  from  other  circumstances  in  the  will,  (s) 
And  even  when  the  devise  of  the  personal  estate  is  to 
one  for  Kfo  expressly,  and  if  he  die  without  nsue  re- 
mainder over,  such  remainder  is  void,  (a) 

The  distinction  taken  in  Forth  v.  Chapman  be- 
tween real  and  personal  estate,  where  the  wordr  were 
^without  kamng  issue,"'  was  doubted,  if  not  denied, 
by  Lord  Kenyon,  in  Porter  v.  Bradley,  3T.  R.  146. 
who  considered  the  words,  leaving  isBue,  as  having  a 
confined  relation  to  the  time  of  the  death  of  the  parent, 
in  the  cases  both  of  real  and  personal  estate :  but  the 
i^uthority  of  Lord  Eldon  in  Croke  v.  De  Vandes  (b) 
is  decidedly  in  fiivour  of  the  distinction  taken  in  Forth 
9.  Chapman. 

(^)  Goodtitie  «•  Pegden,  31".  R.  7t0.  And  see  Lamplej  v. 
Blewer^  5Atk.  990.  and  Shean  «•  JeAMy^  7T.  R.  fiOO*  And  lee 
vpecfailj  Cfoeke  «.  De  VandcM,  S  Vet.  Jun.  197. 

(«)  Beenderk  ih  I>enner)  3  Atk.  SIS>  314^  Sidfterat^.  SaIfte^l^  Ok 
97S.  Ear!  Stafford  v.  Backlef,  9^  Yes.  181.  Begge  v.  Bemleji 
1  Bro.  C.  C.  isa    Rawlins  v.  Goldfrap,  9  Yes.  Jnn.  440. 

(a)  LoTe  V.  Windham,  1  Ley.  390. 

(«)  9  Yes.  Jmu  SOS; 
1 
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The  ezecntory  Whatever  limitations  and  provisions  by  will  tend  to 
canythe!nuu  tie  up  an  estate^  and  suspend  the  power  of  afienation 
S^J^JlfttonS'*  indefinitely,  or  to  a  period  beyond  that  to  which  we 
unbortf  cbud-  jjj^y^  adverted  as  the  allowable  limit,  they  are,  by  an  in- 
variable rule  of  law  grounded  on  a  principle  of  general 
policy,  absolutely  void.  Though  there  should  be  a  pre- 
ceding vested  estate  of  freehold,  in  which  case  it  might 
not  be  an  executory  devise,  still  if  the  limitation  by  way 
of  contingent  remainder  tended  to  a  perpetuity,  it  would 
be  equally  ineffectual.  Marriage  settiements,  therefore, 
which  look  to  the  future  support  of  families,  can  extend 
the  check  upon  the  power  of  alienation  no  further  than 
to  the  first  generation  of  unborn  children ;  and  the  only 
method  of  carrying  the  estate  to  them  is  by  compre- 
hending them  within  the  compass  of  the  estate  limited 
to  their  parents,  to  whom  for  that  purpose  an  estate  tail 
is  usually  given  after  the  life  estate  to  the  first  objects 
of  the  settieroent.  But  if  a  testator  devise  lands  to  A. 
for  his  life,  and  after  his  decease  to  his  first  son  for  life, 
and  then  to  the  first  son  of  that  first  son  for  life ;  this 
attempt  to  prolong  the  suspension  of  the  vesting  of  the 
inheritance  is  of  no  avail ;  though,  where  such  a  settie- 
ment  is  directed,  the  Court  of  Chancery  will,  it  seemsy 
carry  the  intention  into  effect  as  far  as  may  be  by 
making  all  the  persons  in  being  tenants  for  life,  and 
giving  estates  tail  to  the  unborn  children,  (c) 
Restriction  I^  is  cnactcd  by  statute  39  &  40  Geo.  3.  c.  98.  that 

cSmVatlon  of  ^^  persou  shall  by  any  deed,  surrender,  will,  codicil,  or 
produce.  otherwise,  settle  or  dispose  of  any  real  or  personal  pro- 
perty, so  that  the  rents,  profits,  or  produce  thereof,  shall 
be  wholly  or  partially  accumulated  for  any  longer  term 
than  the  life  of  such  grantor  or  settlor,  or  the  term  of 
twenty-one  years  from  the  death  of  such  grantor,  set* 
tlor,  devisor,  or  testator,  or  during  the  m^inority  of  any 
person  who  shall  be. living^,  or  en  ventre  sa  mere,  at  the 
time  of  the  death  of  such  grantor,  devisor,  or  testator, 
or  during  the  minority  only  of  any  person  who,  under 

(c)  Humbenton  v.  Hambenton,  1  P.Wms.  332.  And  ace  3  Bar.  l$9%. 
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the  trusts  of  the  deed^  surrender^  will^  or  other  assur-^- 
ance  directing  such  accumulation^  would  for  the  time 
beings  if  of  full  age^  be  entitled  unto  the  rents^  issues^ 
and  profits^  or  the  interest,  dividends,  or  annual  pro- 
duce so  directed  to  be  accumulated ;  and  in  every  case  • 
where  any  accum\ilation  shall  be  divected  otherwise 
than  as  aforesaid,  such  direction  shall  be  null  and  void, 
and  the  rents,  issues,  profits,  and  produce,  of  such  pro- 
perty so  directed  to  be  accumulated  shall,  so  long  as 
the  same  shall  be  directed  to  be  accumulated  contrary 
to  the  provisions  of  that  act,'  go  to  and  be  received  by 
such  person  as  would  have  been  entitled  thereto,  if  such 
accumulation  had  not  been  directed.  -  Provided  that  the- 
act  dhall  not  extend  to  any  provision  for  the  payment  of 
debts,  or  for  raising  portions  for  children,  or  to  any 
direction  touching  the  produce  of  timber. 

The  great  question  as  to  the  ultimate  period  to  which 
these  trusts  for  accumulation  might  be  extended,  (which 
depended  upon  the  extent  of  time  during  which  the 
vesting  and  power  of  alienation  of  property  might  be 
legally  suspended,)  was  determined  in  the  much  agi- 
tated and  solemnly  decided  case  of  Thelluson  v.  Woodr 
ford,  (d)  In  which  case  there  was  a  devise  of  real  estates 
of  the  annual  value  of  near  5000/.,  and  of  other  estates, 
directed  to  be  purchased  with  the  residue  of  the  pre- 
sonal  estate,  amounting  to  above  500,000/.,  to  trustees, 
and  their  heirs,  &c.,  upon  trust,  during  the  lives  of  the 
testator's  sons.  A.,  B.,  and  C,  and  of  his  grandson  D., 
and  of  such  other  sons  as  A.  then  had,  or  m^ht  have, 
and  of  such  issue  as  D.  might  have,  and  of  such  issue 
as  any  other  sons  of  A.  might  have,  and  of  such  sons  as 
B.  and  C.  might  have,  and  of  such  issue  as  such  sons 
might  have  as  should  be  living  at  his  decease,  or  bom 
in  due  time  afterwards,  and  during  the  life  of  the  sur- 
vivor, to  receive  the  rents  and  profits^  and  from  time  to 
time  to  invest  the  same,  and  the  produce  of  timber,  &€. 
in  other  purchases  of  real  estates ;  and  after  the  death 
of  the  durvivor  of  the  said  several  persons,  that  the 

(lO  4  Yes.  Jul  997.    11  Vcs.  Jun:  112. 
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estates  shotiki  be  diyided  into  three  bts^  aad  that  one 
lot  should  be  conveyed  to  the  eldest  male  lineal  de- 
scendant then  living  of  A.^  in  tail  male ;  remainder  to 
the  second,  &c.^  and  all*  and  every  other  lineal  de- 
scendant or  diescendants  then  living  of  A.,  who  should 
be  incapable  of  taking  as  heir  m  tail  male  of  any  of  the 
persons  to  whom  a  prior  estate  was  limited,  successively 
in  teal  male ;  remainder  in  equal  moieties  to  the  eldest^ 
and  every  other  male  lineal  descendant  of  descendants^ 
then  living,  of  B.  and  C,  as  tenants  in  common  in  taU^ 
male,  in  the  same  manner  with  crosa  remaindera ;  or, 
if  but  one  male  lineal  descendant,  to  him  in  tail  male ; 
nsmainder  to  trustees,  their  heirs^  &c.  The  other  two 
lets^  were  directed  to^  be  conveyed  to  the  male  descend- 
ants^ of  R  and  C.  respectively  in  the  same  oeianner,  an€|> 
with  similar  limitations  to  the  male  descendants  of  their 
brothers,  and  to  the  trustees  in  fee ;  and  it  was  directed 
that  the  trustees  should  stand  seised,  upon  the  fieulure 
of  male  lineal  descendants  of  A.,  B.,  and  C,  as  afore- 
said^  upon  trust,  to  sell  and  p&y  the  produce  to  his  Ma- 
jesty, his  heirs,  and  successors,  to  the  use  of  the  sink- 
ing fund :  the  trust  monies  to  be  invested  and  accumu- 
lated, and  the  accumulation,  till  the  purchases  or  safee 
could  take  place,  to  go  to  the  same  purposes  as  the  renta 
and  profits  of  the  lands  so  to  be  purchased ;  with  a  di- 
rection that  all  the  persons  becoming  entitled  should 
use  the  surname  of  the  testator  only. 

The  validity  of  this  will  was  opposed  on  several 
grounds,  viz. — A$  morally  vicuni$j  being  a  contrivance 
of  a  parent  to  exclude  every  one  of  his  issue  from  the 
enjoyment  of  even  the  produce  of  his  property-  fee 
neariy  a  century,  and  tiierefiore  an  abusQ  of  the  fdlow- 
ance  of  the  law  for  enabUag  persona  to  provide  for  tim 
reasonable  occMions  o£  thetr  familiea.-r-Ja'  pMktUfy 
injurious,  being  cakuliited  to  keep  an  immenae  piee 
perty  during  the  time  afbresaid'  uapraductivey  and  at 
the  end  of  thai  period  to^  create  a  fund,  the  revenue  of 
wfiich  would  be  gniiBiUt  than  the  eivil  list ;  tte  prat* 
bable  amount  of  thft  qrficujQidatjed  food  of  one  third 
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l)eiiig  19^O00i00(M.,  and  in  case  of  a  tninority  atthid  €nA 
of  the  period^  lasting  ten  years^  of  10^802^37^/.  more;  but 
should  the  wkoh  proper^  centre  in  one  person,  with  a 
minority  of  ten  years,  the  nvhole  accaMidated  fund 
would  be  3d,407/I2(M.— ^a  g(ring  beyond  the  kgid 
boundary,  since  in  all  the  other  cases  the  lives  during 
which  the  suspense  Was  to  be  continued  w^re  of  tbos6 
immediately  connected  rn&kj  or  immediately  leading  to, 
the  person  in  whom  the  prc^rty  was  first  to  vest, 
being  generally  the  parents,  and  therefore  seldom 
tnore  than  one  or  two  lives.-^^s  a  fraud  upon  tht 
rule,  since  by  assigning  for  the  period  of  suspense  a 
number  of  lives,  whose  average  duration  was  equal 
to  a  given  number  of  years,  and  thus  indirectly  laak'- 
ing  years,  not  lives^  to  constitute  the  period  of  sus'- 
pense,  property  might  1)e  suspended  for  a  century,  (e) 
— Ab  attempting  to  prdtract  the  accumulation  during 
the  Uvea  of  persons  unborn  at  the  time  of  the  testator's 
decease,  the  testator  having  included  the  lives  of  per^ 
aons  to  be  born  within  due  time  after  his  decease ; 
and  though  a  child  en  ventre  sa  mere  might  be  con*- 
sidered  as  in  existence,  where  the  limitation  was  for  his 
own  benefit,  and  he  was  to  take,  when  bom,  in  the 
character  of  hdr,  or  where  the  subject  of  the  trusts 
was  personal  estate,  yet  no  cases  could  be  mentioned,  , 
the  subject  being  real  property,  in  which  a  child  en 
ventre  sa  mere  has  been  held  to  be  in  existence,  tot 
any  purpose  except  to  limit  the  estate  of  the  first  de- 
visee, or  for  the  actual  benefit  of  the  child  himself, 
being  the  substituted  devisee.-^Jfn  objection  tDim  also 
taken  upon  the  grammatical  construction.  But  all  these 
arguments  were  over-ruled;  and  it  was  considered,  that 
as  the  law  stood  at  the  time  of  Mr.  Thelluson's  decease, 
it  was  perfectly  settled  that  the  absolute  vesting  of  pro^ 
perty  might  be  postponed^  and  the  accumulation  of  % 
continued^  during  the  lives  of  any  numbar  of  persons 
in  being,  aqd  for  twenty-one  years  after  the  survivor's 

(e)  It  appeared  that  the  probable  period  which  it  would  take  to 
cxhmst  all  the  Utos  assiiiiied  by  Mr.  TheDoaon  wu  seTsotj  yearf. 
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decease^  and  a  further  number  of  months^  equal  to  the 
duration  of  pregnancy.     And  that  as  the  term  of  sus- 
pense and  accumulation^  directed  by  Mr.  Thelluson,  was 
confined  to  the  lives  of  persons  in  being  at  the  time  of 
bis  decease^  or  born  in  due  time  afterwardsj  or  en  vefUre 
sa  mere  at  his  decease^  and  the  life  of  the  longest  liver 
of  them,  without  any  reference  to  any  further  number 
of  years,  it  not  only  did  not  exceed,  but  fell  short  of  the 
boundary  to  which,  according  to  the  rules  of  law,  it 
might  have  been  extended.   This  was  a  plain  executory 
devise;  and  every  executory  devise  was  good,  which  did 
not  tend  to  make  an  estate  unalienable  beyond  the  time 
*  at  which  the  remainder-man,  who  was  not  in  existence 

at  the  time  of  the  limitation  of  the  estate,  would  arrive 
at  the  age  of  twenty-one.    The  Court  had  no  other 
criterion  to  Judge  of  the  inconvenience^  except  by  ana- 
logy to  the  restraint,  which  the  common  law  imposes 
upon  the  alienation  of  real  property ;  and  as  to  the  point 
respecting  the  legal  existence  of  a  child  en  ventre  sa 
m^re,  it  was  considered  as  decided  by  the  case  of  Long 
V.  Blackall.  (e)    The  judges  were  unanimous.     But  it 
has  been  considered  by  the  Legislature  as  expedient  m 
.   Juture  to  restrain  the  power  of  accumulation;  and  there* 
fore  the  statute  of  the  39  &  40  Geo.  3.  c.  98.  was  passed 
by  which,  (as  will  be  seen  by  referring  to  it  in  the  Ap- 
pendix of  Statutes  at  the  end  of  this  Work,)  the  power  of 
settling  and  devising  property  for  the  purpose  of  accu- 
mulation is  restricted  to  twenty -one  years  after  the  death 
of  the  grantor  or  testator.     And  no  person  can  now  by 
any  deed  or  wiU,  or  by  any  other  mode,  settle  or  dis- 
pose of  any  real  or  personal  property,  so  as  that  the 
rents  and  profits  or  produce  thereof  shall  be  wholly  or 
partially  accumulated  for  a  longer  term  than  the  life  of 
the  grantor  or  testator,  or  the  term  of  twenty-one  years 
after  the  death  of  the  grantor  or  testator,  or  the  mi- 
nority of  any  person  who  shall  be  living,  or  en  ventre 
sa  mere,  at  the  death  of  the  grantor  or  testator ;  and 
Vf here  any  accumulation  is  directed  otherwise,  such  di- 

4 

(#)  4  T.  R.  IQO. 


CHAP.  11.  §  2.]        Executory  Devises.  :S71 

rection  shall  be  void;  and  the  rents^  issaesy  profits^  and 
))roduce^  during  the  time  that  the  same  are  directed  to 
^  be  accumulated^  contrary  to  the  said  act^  shall  go  to 
such  person  as  would  have  been  entitled  thereto^  if  no 
such  accumulation  had  been  directed.  But  the  act  lis 
restrained  from  applying  to  any  provision  for  payment 
of  debts^  or  for  raising  portions  for  children,  or  to  any 
direction  touching  the  produce  of  woods  and  timber. 

Upon  this  statute,  however,  the  Court  of  Chailcery  ^  *^?*  Z®'*  ^^ 

*■  •'    cumulation 

has  held,  that  a  trust  by  will  for  accumulation  beyond  carried  too  far 
•the  period  thereby  allowed  is  void  only  for  the  excess ;  thl^xccS/  ^ 
and,  therefore,  where  the  *  accumulation  was  directed 
until  the  age  of  twenty-one  of  the  legatee,  not  bom  at 
the  testator's  decease^  it  was  determined  to  be  good  for 

•  twenty-on,e  years ;    and  it  was   said  hy  the  present   . 
'  Master  of  the  Rolls,  that  if  an  accumulation  wfts  di- 

•  rected  to  continue  for  twenty-four  years,  it  would  be 

•  good  for  twenty-one,  ivithin  the  determination  in  Grif- 
fiths V.  Vere,  (/)  decided  by  Lord  Eldon.  (g)    Execu- 

« tory  devises  in  general,  whick  transgress  the  allowed 
limit,  are  wholly  void,  and  not  for  the  excess  only,  for 
an  executory  devise  is  itself  an  infringement  of  the  rules 
of  tl^e  common  law:  but  the  act    last  mentioned  in- 

'troduced  a  restriction  on  a  liberty  anciently- enjoyed, 
and  therefore  it  was  only  with  respect  to  the  excess 

•  that  the  prohibition  was  transgressed,  (g) 

.   Where  a  devise  is  made  of  the  residue  of  the  per- 

•  sonal  estate  if  the  party  shall  attain  twenty -one,  the 
profits .  in  the  mton  time  are  construed  to  be  given  to 

^  the  legatee/  and  are  to  accumulate,  (h) 

Any  number  of  executory  devises,  though  of  the  ^"^^^.®' 
whole  interest^  will  be  good  in  their,  creation,  and  may  ▼iacamaybe 

,       .  ffooo  ill  their 

be    good  in  event,    provided  they  are  so  limited  as  ereauon.  if, 

that  they  must  necessarily  take  effect,  if  at  all,  .within  fi^b^me^s 

the. period  of  a  life  or  lives  in  being,  .or  twenty-one  ISSS^St**"* 

years,  after  the  termination  of  a  life  or  lives. in  being..  If,  JJjJJ^^^y*  ^ 

(jy  9  Yes.  Jon.  127.    And  see  Longdon  v.  Simpwm^  12  Yes,  Jon. 

^  (it)  SiB«*  Leake  ©;  Robinson,  4  Meriv.  301. 
(A)  Trevanion  v.  YItUui,'.2  Yctj  <Tfia*-43pL. 


tiowe^er^  the  first  of  «uch  executory  deviseB  of  the  ia- 
teiMt  in  the  subject  happens  to  become  vested^  all  the 
rabsequent  limitations  are  thereby  rendered  absolutely 
void ;  and  so  likewise  if  any  one  of  the  other  limita* 
tioas  became  vested  by  the  fieiilure  of  the  limitation  or 
Umitations  which  were  prior  to  it  in  creation,  all  limit- 
ations posterior  to  the  one  so  become  vested  must  fkil 
altogether :  for  after  the  entire  interest  has  become 
vestedj  the  estate  in  the  thing  is  absorbed^  and  any  ulte* 
rior  disposition  would  be  an  absurdity. 

In  Stephens  v.  Stq>hens,  (t)  the  testator  devised  Us 
lands  after  decease  of  his  wife,  to  his  grandson  W. 
his  heirs  and  assigns  for  ever :  but  in  case  W.  should 
happen  to  die  before  he  should  attain  the  age  of  twenty- 
one  years,  then  he  gave  the  same  to  his  grandson  T., 
his  heirs  and  assigns,  for  ever ;  and  in  case  his  grand- 
son T.  should  happen  to  die  before  he  should  attain 
his  age  of  twenty-one  years ;  then  he  gave  his  said  lands 
to  such  other  son  of  his  daughter  M.  S.  by  T.  S.  as 
should  happen  to  attain  his  age  of  twenty-one  years, 
his  heirs  and  assigns  for  ever>  the  elder  of  such  sons  to 
take  before  the  younger,  one  after  another  in  order 
and  course,  as  they  and  every  of  them  should  be  in 
seniority  of  age,and  priority  of  birth,  and  the  several  and 
respective  heirs  male  of  the  several  and  respective  body 
and  bodies  of  all  and  every  such  son  and  sons,  and  the 
heirs  male  of  his  and  their  body  and  bodies  issuing ; 
aad  for  default  of  such  issue,  then  he  gave  the  said 
lands  to  all  and  every  the  daughter  and  daughters  of 
the  said  T.  S.  by  the  said  M.  8.  and  to  the  heirs  ef 
the  hodj  mnd  bocBes  of  aH  and  every  the  said  daughter 
and  daughters,  as  tenants  in  common,  and  not  as  join- 
tenants  ;  and  for  want  of  such  issue,  then  he  gave  aad 
devised  the  said  lands  to  Sir  R.  S.,  his  heirs  and  ass^s 
for  ever.  And  he  gave  all  the  residue  of  his  real  and 
personal  estate  to  the  said  T,  S. 

The  grandsons  W.  and  T.  both  died  without  issue : 
but  T.  3.  had  a  son  A.,  and  a  daughter  B.,  by  his 
wife  M.  S.    The  Judges  of  the  Court  of  the  King's 

(^Cs^stsip.  TdlKtit. 
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BeQcb^  for  wlio^e  opinio  on  the  effect  of  tbwe  limitap 
tiouB  a  case  was  stated^  held  that  the  estate  would  vest 
in  A.  at  his  fige  of  tweniy-one  in  tail  male  pursuant 
to  the  cWm,  <lirecti«^  the  order  of  succession  be- 
tw<eeQ  the  49oas  to  be  bom.  If  A.  should  die  under 
ihat  ag^^  it  would  vest  in  any  other  son  of  M.  S.  by 
T.  S.  who  should  attain  twenty *on€^  in.  the  san]ie  man* 
Afar  as  it  would  have  vested  in  A. ;  and  if  A.  died 
4iiKWr  tbat  age,  and  there  should  be  no  such  other  son, 
who  sbould  attain  tiiat  age,  the  estate  would  go  to  B.;, 
waid  all  the  daagbters  of  the  said  T.  S.  and  M.S.  as 
t^iaats  in  coraoion  in  tail,  with  remainder  to  the  said 
Sir  R.  S.  in  fee :  and  if  A.  should  die  under  that  age^ 
and  9.  should  tken  be  dead  without  issue,  and  there 
Ahoulfi  he  no  other  son  of  T.  S.  and  M.  S.  who  should 
attain  the  said  age,  nor  any  other  daughter  of  T.  S. 
and  M.  S.,  then  the  estate  should  go  to  Sir  R.  S.  in 
virtue  of  the  remainder  so  limited  to  him  in  fee- 
simple. 

From  the  case  last  noticed  we  observe  that  where  the  Different  con- 
yirhok  interest  was  carried  by  the  preceding  limitation,  thesubsequent 
«  aubsequent  limitation  was  not  considered  as  intended  ^e^theVe- 
to  mjtccfied  to  it  or  to  take  eflFect  after  it ;  but  to  come  f;!?!I?ir'^" 

'  lion  cames  tne 

in  lUKia  its  failure,  in  lieu  of  it,  at  the  same  mom^rt  ^^^^^^  f^^*  ^^ 

^    •  to  •  t  !•  1  where  it  car- 

of  time.   If  in  such  a  case  the  prior  estate  should  eome  nes  aieu  es- 

tate 

joto  eaisteece,  the  succeeding  limitations  must  necessa- 
rily Sill  to  the  ground,  as  has  above  been  mentioned. 
But  in  the  same  case  we  may  observe,  that  where  the 
preceding  executory  limitation  did  not  carry  the  whde 
WtenaBt,  it  would  not  by  becoming  vested  annul  the  suc*- 
ceedi^g  limitation  wtiteh  might  then  take  effect  as 
it  vested  interest  in  remauider  expectant  upon  the  pre^ 
^Mding  eirtate.  Thus  if  the  estate  tail  in  B.  had  become 
sealed,  tlie  executory  estate  in  Sir  R.  S.  would  thereby 
hme  bfcome  a  vested  peaminder  in  fee ;  and  had  all  the 
preceding  estates  failed  of  taking  effect.  Sir  R.  S.  would 
have  taken  an  estate  ii)  fee  in  possession,  which  would 
ll#v^  Ji)a4  iti^  <iffeot  at  the  time  ligiited  Iw  the  pre- 
ceding estates  to  vest.     All  the  estates  therefore  were 

TOfc.  I.  T 
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contemporaneous  as  to  the  time  of  their  vesting,  if  they 
could  ever  vest  at  all ;  and  that  time  was  within  the  al- 
lowable limit  to  which  the  period  of  vesting  could  be 
postponed.  The  rule  is  thus  satisfied^  as  to  all  the  ex- 
ecutory estates.  During  the  suspense  of  the  preced- 
ing limitation,  if  it  carries  the  whole  interest,  the  suc- 
ceeding limitation  is  good  as  an  executory  devise,  de- 
pending for  its  effect  upon  the  prior  estate  not  taking* 
effect  at  all.  If  the  prior  estate  does  not  involve  the 
entire  interest,  the  subsequent  limitation,  during  the  sus- 
pense of  the  preceding  limitation,  is  capable  of  becoming 
a  regular  remainder,  should  the  preceding  limitation  be- 
jcome  vested ;  or  of  becoming  an  estate  in  possession, 
-should  such  preceding  estate  never  take  effect  at  all. 

So  in  the  case  of  personal  estate,  though  if  a  term 
be. given  by  will  to  a  man  and  the  heirs  of  his  body,  or 
to  one  and  his  heirs  male,  or  his  issue  male,  the  whole 
estate  .vests  in  such  devisee ;  yet  if  such  limitation  is 
executory,  and  on  a  failure  thereof  the  estate  is  limited 
4o  another,  such  devise  over  is  construed  as  an  alter- 
native limitation,  and  will  take  effect  if  the  first  estate 
never  comes  into  existence  at  all.  Thus,  (j)  where  a 
4erm  of  years  was  settled  in  trust  for  the  husband  for 
life,  then  to  the  wife  for  life,  then  to  the  first  son  of  the 
marriage,  and  the  heirs  male  of  his  body,  and  in  the 
same  manner  to  all  the  other  sons  successively,  and  for 
want  of  sons  then  to  daughters  ;  the  husband  and  wife 
<died  without  having  had  any  son,  but  leaving  a  daugh- 
ter; and  the  question  was  whether  she  could  take  under 
this  limitation,  it  being  after  a  limitation  in  tail  to  the 
sons.  Lord  Chancellor  Cowper  held  that  if  the  limita- 
tion to  the  sons  had  taken  effect,  the  limitation  to  the 
daughters  must  have  been  void  :  (k)  but  as  there  was  no 
son,  the  latter  limitation  was  good,  for  the  construction 
must  be,  if  a  son  then   to  him,  if  no  son  then  to  a 


U)  Higgins  V.  Dowler,  1>.  Wms.  V8. 

(k)  See  Britton  r.  Twining,  3  Merit.  176.  when  this  point  was 
irell  settled. 
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daaghter.  If,  after  the  limitation  to  the  sons^  the  devise 
over  to  the  daoghters  had  been  in  default  of  issue  male 
of  the  liusbandj  the  husband  would  have  taken  an  es- 
tate tail^  and  then  the  limitation  over  would  have  been 
void ;  as  was  the  case  according  to  the  reading  of  Sal- 
keld  ;  (I)  which  however  was  a  mistake  in  that  reporter, 
as  was  observed  by  Sir  Joseph  Jekyll,  in  his  learned 
argument  in  Stanley  r.  Leigh,  (rn) 

As  the  subject  was  personal,  and  the  husband  took  an 
express  estate  for  life,  it  did  not  follow,  ob*serves  Mr. 
Fearne^  that  if  the  limitation  had  been  worded  as  above 
supposed,  the  husband  would  have  taken  an  estate  tail  by 
words  of  implication^  as  the  words  ^  in  default  of  issue 
loale,'  might  well  have  referred  to  such  default  of  issue 
male,  as  was  before  expressed,  (n) 

And  in  another  case,  (0)  where  there  was  a  devise  of 
an  estate  to  A.  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  first  and  other 
sons  of  A.in  tail  male,  remainder  over  to  B.;  and  the  tes- 
tator willed  that  his  plate,  jewels,  library  of  books,  and 
furniture  of  his  mansion-house,  should  go  as  heir-looms, 
as  far  as  they  could  by  law,  to  the  heirs  male  of  his  fa- 
mily successively,  as  his  real  estate  was  thereby  settled 
and  A.  died  without  issue;  the  question  was,  whether 
the  limitation  of  the  plate,  &c.  was  good  in  the  event, 
A.  never  having  had  any  issue.  It  was  agreed  that  the 
clause  respecting  the  plate,  &c.,  by  referring  to  the 
settlement  of  the  real  estate,  amounted  to  the  same 
thing  as  if  the  chattels  had  been  expressly  limited  to 
A.  for  life,  remainder  to  his  first  and  other  sons  in  tail 
male,  remainder  to  B. ;  and  upon  that  ground  it  was 
contended  that  the  limitation  to  B.  was  void  after  a 
• 

(0  SeeSalk.  156. 
(w)  ^  P.  Wms.  686. 

'  (n)  See  Lamplej  v.  Blower,  3  Atk.  396.  Warmau  v.  SeamaD, 
Fin.  C.  R.  279.  2  Cba.  Ca.  208.  and  Clare  v.  Clare,  Ca.  temp,.  Talb. 
21 .  See  also  F<^rne  on  Ex.  Dev.  p.  373.  409. 

(o)  Gower  o.  Grosvenor,  Barnard.  ^4.  and  see  TrafTord  9.  Tii|f» 
finrd,  3  Atk.  347.  edit*  Sanders,  and  cases  cited  in  the  note. 

t2     . 
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limitation  in  tail  to  the  sons.  But  Lord  Hardwicke 
though  he  did  not  decide  the  pointy  adverted  to  the 
great  difference  which^  in  the  reason  of  the  thing,  there 
appeared  to  him  to  exist  between  such  sort  of  limita* 
tions  vested,  and  the  like  limitations  when  contingent ; 
as  if  a  personal  estate  were  bequeathed  to  A.  for  &e, 
remainder  to  B.  (a  person  in  existence,)  and  the  heirs 
male  of  his  body,  remainder  to  C. ;  the  whole  remainder 
in  such  a  case  would  be  vested  in  B.^  and  C.  could  ne- 
ver  take  under  such  a  limitation  :  but  if  the  first  re- 
mainder were  contingent  in  its  creation,  then  the  re- 
mainder over  to  C.  would  be  good  or  bad,  according  to 
the  event  of  the  contingency. 

It  must  be  remembered,  however,  that  in  the  descrip* 
tion  of  cases  just  above  enumerated  the  limitations  in 
question  were  saved  by  a 'construction  which  confined 
them  to  the  period  of  a  life  or  lives  in  being  and  twenty- 
one  years  afterwards ;  but  that  wherever  a  future  estate 
is  limited  to  take  effect  at  a  period  beyond  the  compast 
of  time  to  which  executory  limitations  are  restricted  as 
aforesaid^  they  are  void  both  at  htw  and  in  equity,  (p) 

It  will  be  proper  also  to  observe  in  respect  of  the 
limitation  after  a  fee  above  treated  of,  that  the  ground 
on  which  it  has  been  supported  has  been  its  depend- 
ence on  an  alternative  which  must  decide  between 
it,  and  the  preceding  estate  at  the  same  time,  and 
that  time  within  the  compass  to  which  the  law  allows 
the  vesting  of  estates  to  be  suspended.  And  therefore,  if 
the  preceding  estate  be  already  vested,  then  the  future 
limitation  cannot  be  merely  an  alternative,  but  nnist  be 
considered  as  limited  to  take  effect  after  the  determina- 

(p)  With  respect  to  such  executory  limitations  of  freehold  estates 
as  succeed  to  Tested  estates,  the  objection  of  remoteness  wiU  odIj  ap» 
ply  to  those  which  are  attempted  to  be  created  after  devises  of  inhe* 
ritances  in  fee ;  for  if  they  are  limited  to  take  effect  after  vested 
eitates  in  taily  they  may  always  be  defeated  by  a  common  reoovery^ 
aa  has  been  before  noticed,  and  therefore  no  danger  of  perpetui^ 
can  arise  from  the  suspension  of  the  vesting  of  such  limitations. 
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tioQ  of  the  preceding^  estate ;  or^  if  there  fafe  none  sueh^ 
then  as  a  limitation  to  take  effect  simply  upon  the  hap- 
pening of  some  future  event ;  and  if  on  either  suppo** 
sition  the  future  vesting  is  postponed  beyond  the  Umit 
above  adverted  to>  such  future  limitation  is  void  in  its 
creation^  and  cannot  be  made  good  by  any  subsequent 
accident.  (0) 

With  respect  to  such  contingent  limitations  under 
vrilk  as  turn  upon  conditions  annexed  to  preceding  es* 
tates^  a  fev^  further  observations  oceur  as  necessary  to 
complete  this  part  of  our  subject. 

A  contingency  may  act  only  on  the  estate  to  which  it  is  mere  the  con- 
first  attached;  or  it  may  reach  the  subsequent  Uiiiitation»>  ^S^^^he 
and  this  is  often  a  question  as  difficult  as  it  is  iinportont.  ^a*^^  tite^' 
There  are  three  suppositions  under  virhich  the  subject  ^}*t"^^oM*Md 
may  be  viewed.      First,  The  contingency  or  condi*  where  it  doc» 
tion  itself  may  never  arise>  happen^  or  be  perforoied  ; 
and  under  this  event  it  may  become  a  question  wbetheir 
the  condition  was  intended  as  a  condition  precedent 
to  give  effect  to  the  ulterior  limitations.     The  case  of 
Napper  v.  Saunders,  (p)  where  the  point  arose  upon  a 
conveyance  to  uses^  involves  the  principle  under  con* 
sideration.     There  A.  made  a  feoffment  to  the  use  of 
herself  for  life^  and  then  to  the  use  of  the  feoffees  for 
eighty  years^  if  B.  and  C.  his  wife  should  so  long  live*: 
and  if  C.  survived  B.,  then  to  the  use  of  C.  for  Hfe  ; 
and  after  the  decease  of  C.  to  the  use  of  D.  in  tail^  with 
remainders  over.     C.  died  before  her  husband^  so  that 
the  contingency  on  which  her  remainder  for  life  was 
to  take  effect  never  happened ;  and  one  of  the  points 
was^  whether  the  contingency  upon  which  C.'s  life   e»-    , 
tate  was  to  depend^  viz.  her  surviving  her  husband, 
extended  to  all  the  subsequent  remainders.    It  was  re-- 
solved  that  the  subsequent  remainders  did  not  d^end 
on  the  contingency  of  C.'s  surviving  her  husband  :  but 

(o)  Sabarton  v.  Sabarton^  Co*  temp.  Talb.  245# 
(p)  Hutt.  119. 
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wfts  to  take  place  at  her  decease  whether  she  sumired 
him  or  not ;  and  that^  therefore^  the  remainder  to  D. 
was  a  present  vested  remainder.  (9) 

And  again^  where  A.  (r)  devised  lands  to  his  datfg^h- 
ter  for  life^  remainder  to  trustees  to  support  conting^ent 
remainders,  remainder  to  her  first  and  other  sons  suc^ 
cessively  in  tail ;  and  if  his  daughter  should  depart  thi9 
life  without  issue  of  her  body  living  at  her  deaths  then 
he  devised  the  lands  to  trustees  and  their  heirs,  until  hisr 
cousin  N.  should  attain  his  age  of  twenty-one  years,(8) 
upon  trusts,  &c.,  and  gave  and  devised  the  lands  to 
his  cousin  N.  after  he  should  have  attained  his  ag>e  of 
twenty-one  years  for  the  term  of  his  life^  remainder  U» 
trustees  to  support  contingent  remainders^  remainder  Up 
the  first  and  other  sons  of  N.  successively  in  tail ;  and 
in  default  of  such  issue,  or  in  case  N/  should  die  before 
twenty-one  and  without  issue,  remainder  over  ;  it  wa9 
held  by  Lord  Hardwicke  that  the  contingency  of  the 
daughter's  dying  without  issue  living  at  her  death  affected 
only  the  estate  limited  to  trustees  until  N.  should  at- 
tain twenty-one  ;  and  that  the  estate  limited  to  N.  vras 
only  contingent  until    he  should    attain  twenty-one^ 

(9)  It  was  also  a  question  iit  this  case  whether  the  remainders  over 
were  not  to  be  deemed  contingent  in  respect  of  the  possibility  that 
the  preceding  estates  might  determine  before  the  event  shoald  hap- 
pen on  which  these  remainders  were  to  take  effect,  vtc.  the  death  of 
C. ;  for  C.  and  her  husband  might  both  outlive  the  term  of  eighty 
years ;  and  then  supposing  A.  to  be  dead,  there  would  be  no  preced- 
ing estate  subsisting,  and  the  time  limited  for  the  remainders  to  take 
effect  would  not  yet  have  arrived.  But  notwithstanding  this  possi- 
bility,  on  the  strength  of  the  great  improbability  of  the  wife's  life  ex- 
ceeding the  term  of  years  determinable  thereon,  it  was  held  that  the 
remainders  should  not  be  considered  contingent  but  vested.  See  Lord 
Derby's  case,  Litt.  Rep.  370.  and  see  Lord  Hale  in  Weale  o.  Lower^ 
PoUex.  67. 

(r)  Lethieulier  v.  Tracy,  3  Atk.  774. 

(f )  The  limitation  to  the  trustees  was  not  an  absolute  bat  a  deter* 
jninable  fee  ;  and  it  appears  by  this  case  that  a  contingent  detenni- 
nable  fee,  devised  in  trust  for  some  special  purposes  only,  will  not  pre- 
vent a  subsequent  limitation  to  one  in  cue  from  being  vtstedf. 
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which  contingency  extended  to  none  of  the  subsequent 
estates ;  and^  therefore^  the  ulterior  limitations  were 
vested  remainders. 

So  where  (t)  a,  testator  had  three  sisters^  one  of  whom 
was  married  to  W.^  and  devised  to  trustees  and  their 
heirs^  in  trust  that  they  and  their  heirs  should^  during^ 
the  life  of  the  married  sister^  receive  the  rents  and  pro- 
fits^ and  pay  the  same  to  the  two  other  sisters^  their 
heirs  and  assigns^  and  from  and  after  the  decease  of 
the  husband  in  case  the  married  sistei:  should  be  then  * 

livings  to  the  use  of  the  three  sisters  severally  in  thirds 
for  their  respective  lives^  with  remainders  severally  to 
their  first  and  other  sons  in  tail^  remainder  to  their 
daughters  as  tenants  in  common^  with  cross-remainders 
between  the  sisters  in  default  of  issue  oL  their  bodies 
respectively^  remainder  over  in  tail ;  the  condition  of 
the  married  sister's  surviving  the  husband  was  held  not 
to  extend  to  any  of  the  limitations  subsequent  to  her 
estate  for  life ;  and  the  remainder-man  in  tail  was 
considered  competent  alone  to  make  a  good  tenant  to 
the  precipe^  upon  the  death  of  the  three  sisters  with- 
out issue^  notwithstanding  the  husband  W.  was  then 
living. 

It  appears  however  that  the  decision  in  these  cases 
turned  upon  the  apparent  intention  of  the  testator  to  con- 
fine the  condition  to  the  estate  expressly  made  subject 
to  it;  and  we  are  to  observe  that  where  such  intention  to 
restrict  its  application  is  not  to  be  collected  from  the 
will^  as  if  there  is  no  apparent  distinction  between  such^ 
estate^  and  those  which  follow,  the  condition  or  contin- 
gency will  extend  its  effect  to  all  the  succeeding  limit- 
ations. The  learning  upon  this  point  was  well  exem- 
plified in  Doer.  Shippard  (ti)  where  the  devise  was  to 
trustees  to  pay  twenty  pounds  of  the  rents  and  pro- 
fits to  the  testator's  daughter,  and  the  rest  to  her  hus- 

(0  Horton  V.  Whittaker,  1  T.  R.  346. 
(u)  Dougl.  75. 
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baxul>  and  the  whole  rents  and  profits  to  the  husband 
after  the  daughter's  deaths  and  in  case  the  daughter 
should  survive  her  husband^  then  to  the  use  (^  the 
daughter  for  life ;  and  after  her  death  to  the  use  of 
her  son  in  tail>  remainder  to  the  heirs  of  the  body  of 
the  husband  ;  tbere^  the  daughter  dying  before  her  huA^ 
band^  so  that  the  contingency  annexed  to  the  Umitation 
to  her  never  took  effect^  the  devises  over  were  act*- 
judged  to  have  all  failed^  the  contingency  not  bein^ 
confined  to  her  life  estate,  but  extending  to  all  the  ether 
limitations^  and  operating  with  respect  to  them  as  a 
condition  precedent.  It  appears  indeed  by  the  wovcb 
of  the  will  that  the  contingency  was  as  applicable  to 
the  succeeding  limitations^  as  to  that  with  which  it  was 
in  expression  more  immediately  connected  ;  for  the 
trustees  were^  in  the  event  of  the  wife's  surviving  the 
husband,  to  stand  seised  of  the  land  in  trust  to  the 
several  uses^  intents^  and  purposes^  in  the  will  aflermen'- 
tioned ;  and  there  was  nothing  to  connect  the  conditioa 
with  the  daughter's  estate  more  than  with  those  whisk 
were  limited  in  succession  to  it. 

Davis  V.  Norton  {v)  is  also  an  instance  of  the  ssbm 
kind.  A.  seized  of  lands  in  fee  simple,  and  having  a  son 
B.^  and  a  sister  C.^  devised  the  same  to  his  son  B.  in  tail 
general,  and  if  his  son  B.  should  die  without  issue,  and 
his  wife  should  survive  him,  then  the  wife  should  enjoy 
the  premises  for  her  life^  and  after  her  decease  that  the 
same  should  be  enjoyed  by  M.  S.  for  her  life,  and  after 
her  decease^  (B.  being  dead  without  issue,  a»  aforesaid) 
then  to  C.  in  fee.  B.  the  son  died  without  issue,  the 
testator's  wi£f^  having  died  before  him  ;  and  it  wa»  held 
that  C.  was  not  entitled  to  the  remainder  in  fee^  beeanse 
the  contingency  was  annexed  to  all  the  devises  ever.  Itis 
to  be  observed,  however^  that  some  stress  was  laid  npwi 
the  wordA  between  brackets^  e^eciaJly  on  the  wmdfe^ 
'  as  aforesaid,'  which  implied  a  repetition  of  the  clause^ 

(©)  2  P.  Wmi.  390. 
\ 


^'  ia  case  my  non  dies  wUIiout  issue^  and  my  wife  should 
survive  him." 

The  cases  just  above  referred  to  have  beea  those  Wherethcpw- 

*^  .  ,  cediQg  estate 

wherein  the  point  ha»  arisea  upon  the  faihire  of  the  ^  which  the 
coBting^ncy  or  condition  annexed  to  tbe  preceding  es-  un^does'* 
tate,  the  question  being  how  far  succeeding  estates  were  "^*  **^  ^^** 
to  be  considered  as  depending  upon  such  eontingenC 
event  as  a  condition  precedent  to  their  taking  effect : 
but,  on   the  supposition  of  the  prior  estate  itself  not 
coming  into  existence  to  which  the  condition  or  con- 
tii^ency  was  annexed^  the  consequence  to  the  sub* 
sequent  limitations   comes    under    another   consider- 
ation. 

Thus^  where  A.^(x)  possessed  of  a  t^m  of  yiears^  de- 
Tised  it  to  his  wife  for  iife^  and  after  her  death  to  the 
child  she  was  then  enseint  with^  and  if  such  child  should 
die  before  the  age  of  twenty-one^  then  one  third  park 
of  the  said  term  to  his  said  wife^  and  the  other  two^ 
thirds  to  other  persons^  one  of  the  points  in  the  case 
was^  whether  this  devise  to  the  wife  was  good  in  tbiO 
event ;  &r  the  wife  happened  not  to  be  pregnant;  and 
thus  the  contingency  upon  which  the  limitation  to  her 
vras*  grounded,  viz.  the  death  of  the  child  under  twenty* 
one,  did  never  happen,  the  estate  to  which  it  was  an- 
nexed never  having  come  into  existence;  and  the 
Chancettor  Lord  Harcouit  held  it  a  good  devise. 

In  a  subsequent  case,  Avelya  v.  Wacd,  (y)  Lord 
Hardwicke  adverted  with  approbation  to  the  last  men- 
tioned case  as  a  strong  authority  for  the  doctrine  h« 
there  maintained.  In  this  latter  case>  A.  devised  his 
real  estate  to  his  brother  B.  and  his  heirs^  on-  condkiea 
that  B.  should  give  a  release  withiu  three  months  to 
the  trustee  therein  named  of  all  demands  whicb  ha 
might  claim  on  the  estate  of  the  testator  :  but  if  his  said 
brothec  should  neglect  to  give  suck  release,  the  said  de< 

(xi  Jmnmv.  W^sleoaUe^  1  Eq^  Gm  ABn  445. 
(y)  1  y«f .  4m 
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vise  to  him  should  be  null  tod  void  to  all  intents  ;  and 
in  such  case  he  devised  the  estate  tQ  Richaixl  Ward  his 
heirs  and  assigns  for  ever.  B.^  the  first  devisee  died^  in 
the  testator's  lifetime^  and  it  was  contended  against  the 
claim  of  Richard  Ward  that  the  event  on  v^hich  his 
estate  was  to  arise  was  a  strict  condition^  and  that  a 
breach  thereof  was  necessary  to  give  effect  to  the  li- 
mitation over,  which  breiach  could  not  happen  unless 
the  estate  first  vestedHn  B.  But  Lord  Hardvncke  con- 
sidered the  devise  over  as  a  conditional  limitation,  add- 
ing that  he  knew  no  case  either  of  a  proper  remainder 
after  a  particular  estate,  or  of  a  conditional  limitation 
after  a  fee,  in  which  if  the  precedent  limitation^  by 
any  means  whatsoever,  was  out  of  the  way>  the  subse- 
quent limifotion  would  not  take  place. 

It  appeared  to  be  a  point  conceded  in  the  above  case 
that  if  it  had  been  that  of  a  remainder  limited  condi- 
tionally after  a  particular  estate  which  had  never  taken 
effect,  the  construction  in  favour  of  the  vesting  of  the 
remainder  might  be  well  grounded:  but  Lord  Hardwicke 
denied  any  distinction  in  this  respect  between  a  re- 
mainder over  after  a  contingent  particular  estate  only, 
knd  an  executory  devise  limited  after  a  disposition  of  the 
entire  fee. 
No  diBtiocaoii        Nor  does  there  appear  to  be  any  distinction  as  to  tliis 
andpenonai      poiut  betwccu  cxccutory   limitations  of   real  and  of 
pou^  **  *^    "  personal  estate  after  preceding  interests,  with  conditions 

annexed.  Jones  v,  Westcombe^  above  cited,  was  a 
case  of  personalty ;  and  Fonnereau  v.  Fonnereau  (0) 
was  a  case  of  the  same  class ;  in  which  last  case  the 
subject  of  the  disposition  vras  a  sum  of  money,  and 
the  limitation  over  was  in  the  event  of  issue  of  the 
testator's  children  all  dying  under  the  age  of  twenty- 
one,  without  supposing  the  case  of  there  being  no 
issue  at  all^  as  was  the  fact  with  respect  to  one  of  the 
children. 
And  again  in  Andrews  v.  Fulham,  (a)  Lee,  C.  J. 

(0  3Atk.515.  (a)  Cited  1  Vei.  431. 
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delivered  the  opinion  of  the  Courts  ''That  the  limits 
atibn  over  was  good ;  for  the  devise  to  the  infant  being 
ineffectual  was  out  of  the  case ;  and  the  law  was  the 
same  whether  the  devise  immediately  preceding  the  limit- 
ation over  was  originally  void^  or  became  so  by  the  non« 
existence  of  the  person  contemplated/'  And  in  Gulliver 
V.  Wicket^  (h)  Lee,  C.  J.  again  delivered  the  opinion  of 
the  Court  of  B.  R.^  that  the  devise  over  in  tiiiat  case 
was  to  be  considered  as  a  limitation  subsequent ;  and 
the  firsts  as  a  preceding  limitation  which,  in  whatever 
way  it  was  laid  out  of  the  case,  gave  effect  to  the  other. 

So  in  the  case  of  Scatterwood  v.  Edge,  (c)  where  a 
testator  devised  land  to  trustees  for  the  term  of  eleven 
years,  remainder  to  the  first  and  other  sons  of  A.  sue- 
cessively  in  tail  male,  provided  they  should  take  the 
testator's  surname;  and  in  case  they  or  their  heirs  should 
not  take  the  testator's  surname,  or  should  die  without 
issue,  remainder  to  the  first  son  of  B.,  remainder  to  the 
right  heirs  of  the  devisor.  A.  had  no  son  at  the  time  of 
the  devise,  and  died  without  issue ;  B.  had  a  son  at 
the  time  of  the  devise,  who  took  the  surname  of  the  de- 
visor; and  it  was  resolved  that  the  limitation  to  the 
first  son  of  B.  took  effect,  and  that  the  preceding  limit- 
ation to  the  first  son  of  A.,  which  was  an  executory 
devise,  with  the  annexed  condition,  did  not  operate  as 
a  precedent  condition,  but  that  the  condition  was  part 
of  the  limitation. 

And  in  Doe  v.  Brabant,  (d)  the  doctrine  under  our 
immediate  consideration  was  thus  stated  by  Lord  Thur- 
low  : — ''  Wherever  the  prior  estate  is  made  to  depend 
upon  any  described  everit,  and  the  second  estate  is 
made  to  depend  upon  the  determination  of  that  estate, 
the  first  is  not  to  be  taken  as  a  condition  precedent;  but 
upon  iU  failure  the  second  estate  must  take  place." 

We  may  suppose  also  a  class  of  cases  wherein  a  sub- 
sequent estate  is  limited  to  take  place  upon  the  deter* 

(b)  1  WiU.  105.  (c)  1  Salk.  229. 

(d)  3Bro.C.C.  393. 


Where  an  cs-  mMiatfoB  of  &  preceding  estaiCe  by  a  contingency  ;  there 
nponthetermi-  if  the  |Mreceding  estate  0010^9  into  existence^  but  the 
^bg  MtateT  GQtidAtimi  (nf  centiDgency  fails  of  being  performed  cmt 
^  tSdf  ^er  bappening,  a  question  may  arise  whether  the  limitetion 
whTcielTtiic  ^^^^  ^^^^  ^^  eflRect  at  the  preper  and  natural  expira- 
deyue  over      tion  of  the  first  estate.     Upon  which  point  the  doctrine 

will  take  effect  *  *     , 

on  the  natural  fumiebed  by  the  cases  appeats  to  be  this, — ^that  where 
ti^fint  Mtate.  it  can  be  plainly  collected  from  the  will  that  the  ap- 
parent general  purpose  of  the  testator  requires  that 
such  should  be  the  effect  of  his  dispositions^  the  con- 
struction shouU  be  agreeable  to  such  indications  of  in- 
ientiioit ;.  bat  that  witluMiA  such  indications  the  subse- 
qtsant  limitautions  should  be  conesidered  as  depencfing  opoit 
Ufte  anticipated  determination  of  the  precedent  estaie. 

In  the  case  of  Luxficml  t;.  Cheeke^  (e)  the  testetor 
devised  his  estate  to  his  vrife  for  her  life^  if  she  shouU 
not  marry  again  ;  but  if  she  did^  then  that  his  son  H« 
should  presently  after  bis  mother'i^  marriage  enter,  and 
enjoy  the  premises  to  him  and  the  heirs  male  of  his 
body,  remliflrfer  to-  the  testator's  olher  sons  successively 
in  like  manner,  remainder  dver.  The  wife  survived  die 
testator,,  and  died  without  marrying  again ;  and  the 
question  was,  whether  the  condition  not  having  been 
performed,  the  remainder  to  the  sons  in  tail  took  effect ; 
and  the  Court  held  that  such  renainder  did  take  effset, 
relying  principally  upon  the  apparent  scc^  of  the  will, 
which  was  to  create  an  estate  tail.  They  considered 
the  dense  to>  the  wife  to  be  the  same  as  a  devise  to  her 
during  her  widowhood,  with  a  regular  remainder  over 
to  commence  on  the  determination  of  that  estate  by 
marriage  or  death. 

In  Sheffield  v.  Lord  Orrery,  (/)  the  testator  devised 
his  house,  Ac.  to  his  wife  for  life,  upon  this  ei9>ress 
condition  only,  that  if  she  shouM  marry  again,  the»  his 
will  and  vimmng  was  that  the  house  should  go  forth- 
iirith  to  his  dUhsst  son  and  his  issue ;  and  if  idl  his  issue 
male  should  die,   remainder    over.     The  difference 

(«)  3  Le?.  i%B.  (/)  3  Atfc.  201. 
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between  this  wording  of  the  condition  and  limitation 
over,  and  that  which  was  made  use  of  in  the  eibo^e 
mentioned  case  of  Luxford  v.  Cheeke,  appears  to  he 
▼ery  minute,  and  to  afford  a  very  subtle  -ground  for  the 
different  judgment  pronounced  by  Lord  Hardwicke  i<i 
that  case.  But  his  Lordship  declared  that  ithe  cases 
appeared  to  him  to  differ  in  substance,  for  that  there 
were  no  words  in  Luxford  v.  Cheeke  that  could  sub* 
fitantiate  the  testator's  intent  without  construing  it  an 
estate  tail,  but  that  in  the  case  before  him  there  was 
fio  necessity  for  such  a  construction,  and  that  the  in* 
tent  of  the  testator  would  be  more  effectually  answered 
hy  the  construction  which  he  adopted. 

It  is  quite  clear,  however,  that  it  is  always  competent 
to  a  testator  so  to  word  the  limitation  as  that  it  may 
take  effect  either  upcm  an  event  which  may  determine 
the  preceding  particular  estate  before  it  could  other- 
wise determine,  or  as  a  reguhtr  remainder  expectant 
upon  the  determination  of  the  preceding  estate  by  the 
accomplishment  of  its  full  period  of  duration.  And 
where  the  meaning  is  not  thus  expressly  announced,  the 
intention,  if  it  can  be  collected  from  the  general  scope 
and  objects  of  the  instrument,  will  prevail,  and  govern 
the  judicial  construction. 

If,  however,  a  prior  limitatixm  is  void  for  remoteness,  if  Rpriorrimit- 
being  suspended  upon  an  event  at  a  distance  in  time  forremot^ets, 
beyond  the  limits  to  which  we  have  before  adverted,  a  JtJ,"^^,^*^!, 
subsequent  devise  limited  to  take  effect  on  the  fiulure  be  void  though 

,     ,  .the  object  of 

of  such  precedent  estate  will  be  void  m  its  arst  creation,  the  first  shoaid 
and  wiU  not  become  good  though  the  object  of  the  existence. 
first  limitation  should  never  came  into  existence :  which 
important  point  was  fisst  judicially  determined  in  the 
case  of  Proctor  v.  The  Bishop  of  Batii  and  Wefls,  and 
others,  reported  by  H.  Blackstone.  (g) 

The  case  was  shortiy  this : — Mary  Proctor  being 
seised  of  the  adv«wson  of  W.  C.  by  her  last  will 
devised  the  same  unto  the  first  or  other  sons  of  hv 

iC^)  ifl.Bl.  356. 
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grandson^  Thomas  Proctor^  that  should  be  bred  a 
clergyman,  and  be  in  holy  orders,  and  to  his  heirs  and 
assigns,  all  her  right  of  presentation  to  the  said  rec- 
tory, &c.:  but  in  case  her  said  grandson,  the  said 
Thomas  Proctor,  should  have  no  such  son,  then  she 
gave  and  devised  the  said  right  of  presentation  unto 
her  grandson,  the  said  Thomas  Moore,  his  heirs  and 
assigns,  for  ever.  The  testatrix  died  so  seised,  leavings 
the  said  Thomas  Proctor  and  Thomas  Moore  her  sur- 
viving; and  then  Thomas  Proctor  died  without  ever 
having  had  a  son  ;  and  the  question  was  whether  the 
limitation  to  Thomas  Moore  was  good  in  the  event 
which  had  happened.  It  was  contended  for  the  claim 
of  Thomas  Moore,  that  the  intention  of  the  testatrix 
clearly  was  to  exclude  her  heir  at  law,  and  that  the 
Court  would  construe  the  will  in  furtherance  of  that 
intention,  and  would  not  presume  that  she  meant  that 
the  son  of  Thomas  Proctor  should  be  in  such  orders 
which  would  defeat  it,  instead  of  those  which  might 
carry  it  into  effect.  As  by  means  of  a  faculty  or  dn* 
pensation  he  might  take  deacon's  orders  at  twenty-one, 
the  Court  would  intend  that  those  were  the  orders 
which  she  had  in  contemplation.  But  supposing  the 
prior  devise  to  be  bad,  that  there  was  nothing  to  render 
void  the  devise  to  Moore  ;  that  the  limitations  in  the  will 
were  alternate :  that  if  t^roctor  should  have  a  son  in 
orders  to  take  as  devisee,  Moore  would  be  entirely  ex- 
cluded: that  this  case  therefore  was  not  like  those 
where  the  second  devise  was  to  take  place,  after  the 
filrst  had  been  satisfied.  That  it  was  a  rule  that  where 
there  were  two  limitations  in  a  will,  and  the  former  was 
avoided  either  from  the  nature  of  its  original  creation, 
or  by  matter  ex  post  facto,  the  latter  should  have  effect^ 
for  which  were  quoted  the  above  mentioned  cases  of 
Avelyn  v.  Ward,  Scatterwood  v.  Edge,  Jones  v.  West- 
combe,  Gulliver  V.  Wickett,  and  others,  (wherein,  how- 
ever, as  we  may  remember^  the  limitation  to  which  the 
contingency  was  annexed  was  restricted  to  take  place 
within  the  allowed  period ;)  and  in  addition  to  the  above 
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topics  it  w&s  urged  that  as  Moore,  was  in  esse  at  the 
death  of  the  testatrix^  and  there  was  then  no  son  of 
Thomas  Proctor,  the  advowson  vested  in  Moore,  sub- 
ject to  be  divested  by  the  birth  of  such  son. 

But  on  the  other  side  it  was  arg^ued  that  the  first  de- 
vise was  not  within  the  limits  to  which  such  executory 
limitations  were  restrained  by  the  law.  Thomas  Proc- 
tor had  no  son  born  at  the  death  of  the  testatrix ;  he 
could  not  therefore  have  had  one  who  could  have  taken 
orders  within  twenty  years  after  his  birth  according  to  ^     . 

the  age  prescribed  by  the  canon  of  the  church,  which 
does  not  allow  deacon's  orders  before  twenty-three,  nor 
the  ordination  of  a  priest  until  the  age  of  twenty-four. 
That  the  statute  13  Eliz.  is  positive  against  the  admis- 
sion to  a  benefice  with  cure  till  twenty-three  at  the 
least,  and  that  it  was  clearly  the  intention  of  the  tes-  - 
tatrix  that  the  son  of  Thomas  Proctor  should  be  him- 
self presented  to  the  living.     It  was  further  contended' . 
that  this  being  so  with  respect  to  the  first  limitation,  the 
devise  over  to  Thomas  Moore  was  liable  to  the  same 
objection  on  account  of  the  remoteness  of  the  contin- 
gency ;  for  supposing  there  had  been  no  previous  de- 
vise.to  the  son  of  Thomas  Proctor,  thedevise  toThomas 
Moore  would  be  to  him,  if  Thomas  Proctor  should  have 
no  son  in  orders ;  and  such  devise  being  void  in  its 
original  creation^  could  not  be  made  good  by  the  cir- 
cumstance of  Thomas  Proctor  having  no  son^  which 
was  the  doctrine  established  by  the  case  of  Goodman 
V.   Goodright.  (h)      And,  lastly^  that  the  rule  of  law 
was,  that  an  executory  devise  must  be  such  as  that 
it  must  necessarily  vest,  if  at  all,  in  the  devisee,  within 
the  compass  of  a  life  or  lives  in  beings  or  twenty-one 
years  after^ — not  that  it  may  by  a  bare  possibility  vest 
within  the  said  period. 

The  Court  held  clearly  the  first  limitation  void,  and 
that  the  devise  over  to  Moore  depending  upon  the  same 

event  was  also  void ;  for  the  word^  of  the  will  would 

« 

(h)  %  Barr.  873. 
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not  admit  of  the  contingency  being  divided  ;  and  that 
there  was  mo  instance  in  which  a  limitation  after  a 
prior  devise^  which  was  void  by  the  contingency  being 
too  remote^  had  been  let  in  to  take  effect^  but  that  the 
contrary  had  been  expressly  decided  in  the  House  of 
Lords^  in  the  case  of  the  Eail  of  Chatham  v.  Tot- 
hiU ;  (i)  and  accordingly  the  heir  at  law  of  the  testatrix 
was  held  to  be  entitled. 
Tthc^cSSfS-'  With  respect  to  the  matter  of  the  contingeney,  or 
gency.  co^ditioo  itself>  there  are  some  rules  and  restrictions  to 

which  it  must  of  course  be  subject ;  the  iirst  und  most 
Must  not  be  obviotts  of  wfaich  is^  that  it  must  not  be  in  contravention 
tSrjSiiy'of^'^  of  the  law,  or  the  plain  princi^es  of  pubUc  poycy.  A 
the  law.  limitation,  whether  by  way  of  contingent  remainder  or 

executory  devise,  cannot  be  made  to  depend  upon  a 
possibility  which  is  not  within  the  compass  of  reason^ 
nble   expectation.     The  possibility  or  expectation  of 
a  thing  which  is  against  law  is,  as  was  laid  down  by  the 
Judges  in  Cholniley's  case,  (k)  potentia  remotissima  et 
vana,  which  by  intendment  of  law  nun^iam  venU  in 
actum.     Thus  a  limitation  to  a  child  illegally  begotten, 
but  not  in  esse,  is  void,  as  has  already  appeared.  (/) 
Interests  tode-       As  between  landloixi  and  tenant,  a  condition  of  re- 
M™of  unk-    entry  may  be  reserved  to  the  latter  upon  an  act  of  bank- 
ruptcy, ruptcy  committed  by  the  fiormer.  (m) 

And  an  annuity  may  be  made  determinable  upon  a 
like  event,  so  as  to  withdraw  it  from  the  creditors,  (n) 
In  Lockyert?.  Savage,  {o)  the  wife's  fortune  was  by 
the  settlement  made  previous  to  the  marriage  vested  in 
trustees  for  the  husband  during  his  life,  with  a  prMMO 
that  if  he  failed  in  the  world,  the  husband  ehould  no 
longer  receive  the  interest,  but  that  it  should  be  fer  the 

(0  6  Bit).  Ca.  in  Pari.  451 .    And  see  tlie  oplition  of  Sh  W.  Gtrn^ 
Al.  R.  in  Cambridge  v.  Roiu,  8  Yes.  J«b.  19,  M. 
(*)  2  Rep.  51. 
(0  Vid.  suproy  83. 
(m)  Roe  V.  GalKers,  2  T.  R.  133. 
(9i)  Dommett  v.  Bedford,  6  T.  R.  684.    3  Vet.  Jon.  149. 
(o)  3  Sir.  947. 
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separate  mainteaaace  of  the  wife^  and  on  the  husband's 
bankruptcy^  this  provision  was  held  good  against  the 
clttims  of  die  creditors^  not  having  been  derived  out  of 
the  bankrupt's  estate^  but  out  of  tiie  wife's  fortune^ 
And  it  doe*  tiot  appear  that  the  law  has  yet  carried  the 
reKef  further  than  the  principle  of  these  cases.  (0) 

In  Cholmley's  case  above  cited  it  was  said  by  the  a  limitation 
Court,  that  the  possibility  on  which  a  remainder  is  limited  ap^^w?pot« 
must  be  potentia  propinqua,  as  coverture,  dying  with-  Jirrem^ouw^B, 
out  issue^  and  the  like.  A  distant  possibility  or  potentia 
remola,  or  a  double  contingency,  not  alternative  and 
concurrent,  but  the  one  to  succeed  the  other,  and  both 
to  precede  the  vesting  of  the  estate,  will  not  be  endured 
by  the  law.  Thus  1  a  remainder  to  a  corporation  not 
yet  created,  even  though  it  should  be  created  during 
the  particubr  estate,  would  be  void,  (p)  So  a  remain- 
der to  the  heirs  of  a  person  named  or  described,  but 
not  in  existence,  would  be  bad  in  law,  because  in  such 
a  case  two  contingencies  would  be  necessary  to  give 
effect  to  the  limitation : — ^the  person  designated  as  the 
ancestor,  whose  heirs  were  to  take  hy  virtue  thereof, 
must  both  come  into  existence,  and  go  out  of  exist** 
ence  during  the  continuance  of  the  particular  estate  ; 
which  is  called  a  possibility  upon  a  possibility.  So  a 
limitation  to  the  children  of  unborn  children  is  void  for 
remoteness^  whether  it  be  intended  to  take  effect  as  an 
executory  devise,  or  as  a  contingent  remainder  with  a 
preceding  freehold  to  support  it. 

A  repugnancy  in  the  condition  or  contingency  to  the  a  condition  or 
nature  of  the  grant  to  which  it  is  annexed  makes  such  may^b^oid 
condition  void;  and  so  likewise  if  there  be  any  contrariety  ^^^  OT^iiwa-' 
or  inconsistency  in  the  condition  itself.  An  estate  cannot  •"*«'»<5y- 
be  modified  in  respect  of  the  enjoyment  so  as  to  be  ^ade 
to  devolve  or  enure  in  a  manner  inconsistent  with  its  na« 
ture  and  quality^  for  this  would  be  to  change  the  law  of 
the  land;  so  neither  can  it  be  made  to  cease  or  deter- 

(o)  «  Stra.  947. 

(p)  4  Rep.  51.    Hob.  33.    4  Leon.  223.    Cro,  Car.  575.     1  Jonei 
452.    3  Mod.  20.     1  Rep.  61. 
VOL.  I.  V 
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mine  as  to  part  only^  and  continue  for  the  residue. 
Thus  a  proviso  that  the  estate  of  tenant  in  tail  shall  upon 
a  certain  event  cease  for  his  life  only  is  void^  though 
without  doubt  the  whole  estate  may  be  limited  to  become 
void,  in  an  event  prescribed  ;  so  a  condition  annexed 
to  a  feoffment  in  fee,  that  if  the  feoffee  die^  his  heir 
being  under  age,  his  estate  shall  cease  during  the  mi- 
nority of  the  heir,  is  void.  Nor  will  a  condition  be 
allowed  to  operate  to  annul  or  abridge  the  properties  or 
incidents  belonging,  by  its  legal  constitution^  to  an  estate 
in  land.  Thus  the  power  of  alienation  by  a  common 
recovery  is  an  incident  of  an  estate  tail,  which  cannot 
be  restrained  by  any  condition  or  limitation.  (9)  But  this 
must  be  understood  with  reference  to  the  regular  and 
legitimate  modes  of  alienation,  for  as  with  respect  to  any 
tortious  or  wrongful  mode  of  aliening  or  endeavouring 
to  alien,  such  restraining  conditions  or  limitations  over 
would  undoubtedly  be  good.  Thus  a  tenant  in  tail  may 
be  restrained  by  a  condition  from  levying  a  fine^  at 
common  law^  or  making  a  feoffment  of  his  lands,  (r) 

We  shall  in  the  last  place  observe,  that  these  exteu- 
tory  devises,  as  well  as  contingent  remainders^  are 
transmissible  to  the  representatives  of  the  person  to 
whom  they  are  limited,  if  he  die  before  the  contin- 
gency happens.  Thus  where  there  was  an  executory 
devise  to  A.,  and  his  heirs,  and  if  he  should  die  before 
twenty-one,  then  to  B.,  and  his  heirs ;  B.  died  before 
A.,  who  died  before  twenty-one  ;  and  it  was  considered 
•  a  clear  point  that  the  heir  of  B.  might  well  take  under 
'  the  executory  devise,  (s)  And  where  legacies  were 
devised  to  children  to  be  transferred  to  them  at  their 
respective  ages^  or  days  of  marriage,  and  that  in  case 
any  of  them  should  die  under  that  age>  or  many  with- 
out consent^  &c.  his  or  her  share  should  go  to  the  others 

(9)  Mary  Portington's  case,  10  Rep.  36.  And  see  Co.  Litt*  edit. 
Harg.  and  Butl.  note  ^3  h.  9  Rep.  138.  Pierce  v.  Win,  1  Vent. 
321. 

'  (r)  Co.  Litt.  224  b.    Crokcr  v.  Trevithen,  Cro.  EI.  35. 
(0  Vin.  Vol.  VIII.  p.  112.    Ca.  38. 
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at  their  ages  of  twenty^-one  :  Lord  Hardwicke  held  that 
a  share  accruing :  by  the , forfeiture  incurred. by  a  child 
marrying  without  consent  vested,  in.  another  child  who 
attained  twentpone^.but  died' before  such  forfeiture^,  so 
as  to  entitle  the  personal' representative  of  such  de- 
ceased, child  to  an  equal  portion  thereof  with  the, other 
surviving. children,  (f)  So  in  another  case  where  a 
testator  devised  lands  to  his.  son  A./  his  heirs  andr  as- 
signs, and  if  he  should  happen  to  die  under  twenty-one, 
Ieaving.no  issue,  then  he  devised  the  lands  to  his  the 
testator's  mother  B.  in.  fee.  The  testator  died,;  and 
then  his.  mother  died  in  the  lifetime  of  A.,  who. after- 
wards died  under  twenty-one,  and  without  issue ;  and 
it  ^was  held  that  the  lands  vested  in  the  heir  at  law.  of 
B.  upon  the  happening  of  the  contingency,  viz.  the 
death  of  A.  under  age,  and  without  issue.  A.  was 
the  heir  at  law  of  B.,  but  his  death  was  the  contin- 
gency :  and  according  to.  a  rule  of  law,  the  estate  vested 
in  the  person  who  was  heir  at  law  of  B.  when  the  con- 
tingency happened.  B.  could  not  properly  be  seised  of 
the  estate  as  purchaser  till  the  contingency  happened;  %nd 
the  rule  being  that  he  who  claims  by  descent  must  shew 
himself  to  be  heir  to  the  first  purchaser,  the  property  in 
question  could  not  descend  to  A.  who  was  not  such 
heir,  but  attached  in  the  person  who  was  heir  to^  B. 
after  the  accruer  by  the :  happening  of  the  contin- 
gency. (i«) 


■•  T" 
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.    Powers  and  Authorities. 

POWERS  and  authorities  are  also  subjects*  of  devise 
as  well  as  estates  and  interests.  And  these  powers  cind 
authorities  -  may  either  be  substantive  and  independent, 

(i)  Chauncey  v.  Graydon,  2  Atk.  616. 

(u)  Goodright  V.  Seark;  2Wils.  39.     And  s«e  Co.  Litt.  U  b. 
3R«p.  4% 
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or  coupled  and  connected  with  an  estate  or  interest  in 
the  subject  to  which  they  relate.  A  power  of  selling', 
letting^  or  managing  an  estate  may  be  given  by  will, 
separate  from  all  right  of  possession  and  enjdyment: 
as  authorities  to  executors  to  sell,  which  were  common 
in  practice  at  an  early  period.  In  the  case  of  Townsend 
V.  Walley,  (x)  which  happened  not  long  after  the  sta« 
tute  of  Wills,  it  was  a  question  before  the  judges^ 
whether  an  authority  to  sell  lands  was  within  those  sta^ 
tutes,  as  thereby  only  a  person  having  lands  was  enabled 
to  devise  the  same  to  another  person :  but  the  judges 
were  of  opinion  that  it  was  lawful  within  the  statutes  of 
Wills,  by  the  equity  thereof,  to  devise  an  authority  to 
sell  lands, 
or  naked  an-        Where  a  testator  devised  that  his  executors  should 

sell  his  lands,  or  directed  that  his  lands  should  be  sold 
by  his  executors,  or  empowered  A.  and  B.,  whom  he 
appointed  his  executors,  to  sell  his  lands,  such  authority 
was  said  to  be  a  naked  authority,  because  it  was  un- 
coupled with  any  interest  in  the  thing  itself.  In  such 
a  case  until  the  sale,  the  legal  estate  of  inheritance 
would  descend  to  the  heir.  And  such  naked  authority 
is  not  liable  to  be  affected  by  any  alienation  of  the  heir, 
who  could  not  intercept  or  avoid  it  by  his  feoffinent ; 
nor  if  such  heir  were  disseised,  and  the  disseisor  should 
die  disseised,  would  such  a  circumstance  oppose  any 
legal  obstacle  to  the  exercise  of  the  power. 

Nor  can  the  executors  themselves  release  such  a 
power ;  for  they  have  no  right  or  title  to  release,  but  a 
bare  authority,  (y)  The  authority  to  sell  is  a  personal 
trust ;  and  as  authorities  of  this  kind  must  be  executed 
according  to  the  limitations  accompanying  it,  only  those 
to  whom  it  is  given,  and  no  others,  can  carry  it  into 
operation.  If,  therefore,  a  testator  has  given  this  power 
to  two  persons  named,  whom  he  has  also  made  his  exe« 
cutors,  if  one  of  these  die  before  the  authority  is  exer* 

(x)  Cro.  Eh  S41.    IiHt.  s.  169.    Co.  Litt  ll%b.  113  a. 
( jf)  Co.  Litt.  U5  b^ 
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<htdy  it  hm  been  mid  the  aurvivor  cannot  ^ve  effect  to 
it^  for  it  was  ea trusted  to  two.  (2^)  So  neither  can  the 
executars  of  such  persojas  execute  the  power.  And  if 
the  authority  be  given  to  executors  generally  as  such^ 
to  be  exercised  with  the  consent  of  a  person  named^ 
and  such  person  die  before  the  trust  is  exercbed^  th^ 
authority  fiails  for  want  of  the  co.nstituents  necessary  to 
give  it  validity,  (a)  But  if  such  power  were  given  by 
-a  testator  generally  to  bis  executors^  and  he  then  made 
three  his  executors^  and  one  died^  the  survivors  when 
the  land  was  to  be  sold  might  s^U^  in  virtue  of  their 
f)fficia]  character^  as  being  the  persons  contemplated  by 
the  testator,  (b)  Thus  wJiere  a  man  having  five  sons- 
in-iaw^  devised  to  his  own  son  in  tail^  and  if  he  should 
die  without  issue^  that  his  sons-in-laiw  should  sell  an4 
distrSiute  among  his  daughters,  and  one  of  the  five  sons- 
in-law  died,  and  then^the  devisor  died  without  issue^  it  ^ 
wms  adjudged  that  the  surviving  sons-in-law  might  welji 
sdl ;  the  difference  being  between  the  cases  where 
in  giving  the  power  the  persons  intrusted  are  spe- 
cially named,  and  .where  they  are  designated  only  by 
description,  (c) 

Mr.  ilargrave's  note  on  the  pai^sage  of  Lord  Coke's 
Oommeiitary,  from  which  the  above  distinctions  axe 
borrowed,  is  replete  with  just  ob$ervation.  Lord  Coke 
remarks,  that  if  a  will  devises  that  executors  shall  sell 
land,  such  a  devise  passes  no  interest,  but  merely  an 
authority  which  wiU  not  mrmve.  But  M^.  Hjargraye 
observes  that  both  these  positions  are  controvertible : 
for  Lord  Coke  in  otiaer  places  considers  that  if  on^  de- 
vises lands  to  be  aoM  by  bis  executors,  an  interest  will 
pass ;  and  the  disttnokton  between  such  a  devise,  and  a 
devise  that  executors  shall  sell  the  land^  wears  the  ap- 
pearance of  too  curious  and  strained  a  refinemQQt.  ^till, 
however,  it  has  pretty  constantly  prevailed  in  our  courts 
of  law. 

.  i(^)  4^.  C^t.  44.  (a)  Dyer  219. 

{h)  Bro.  DeT.  31.  (e)  Co.  Litt.  113  c 
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The'strict  notion  that  naked  authorities  will  not  sur- 
vite  is  certainly  with  Lord  Coke^  though  the  above 
named  very  learned  annotator  has  shewn  that  there 
are  respectable  opinions  against  that  doctrine. '  :  But 
'^whether/'  continues  he,  ^'  Lord  Coke's  notion  of  the 
power's  not  surviving,  or  the  opposite  one,  most  con- 
forms to  strictness  of  law,  is  not  now  of  any  great  im- 
portance,  ais   such  a  power,   though   extinct  at  law, 
would  certainly  be  enforced  in  equity.     This  has  long* 
^  been  the  practice  of  our  courts  of  equity ;  which  rightly 
deem  the  purpose  for  which  the  testator  directs  the 
money  arising  from  the  sale  to  be  applied,  to  be  the 
substantial  part  of  the  devise,  and  the  persons  named 
to  execute  the  power  of  selling  to  be  mere  trustees  ; 
which  brings  the  case  within  the  general  rule  of  equity, 
that  a  trust  shall  never  fail  of  execution  for  want  of  a 
trustee  ;.  and  that  if  one  is  wanting,  the  Court  shall  exe- 
cute the  office.     The  relief  is  administered  by  con- 
sidering the  land,  in  whatever  person  vested,  as  bound 
by  the  trust,  (rf) 

It  should  be  noticed,  however,  that  the  little  import- 
ance attached  by  Mr.  Hargrave  to  the  distinction  be- 
tween the  devise  that  the  executors  should  sell  the  land, 
and  the  devise  that  the  land  should  be  sold  by  the  exe- 
cutors, on  account  of  the  aid  and  effect  given  by  the 
Court  of  Chancery  to  all  such  cases,  has  been  said  by 
a  writer  of  ability  to  be  grounded  on  a  view  of  the  ex- 
tent of  that  interference  not  altogether  correct,  (c)  He 
contends  that  many  cases  might  be  put,  in  which  a 
court  of  equity  could  not  interfere  to  supply  a  defect 
for  want  of  proper  parties  to  execute  such  an  authority; 
and  he  supposes  a  case  to  illustrate  his  observation,  for 
which  we  must  refer  to  his  book.  (/) 

Where  a  power  to  sell  was  given. by  a  testator  to  his 

{d)  See  the  entire  note  146,  to  Co.  Litt.  113  a. 

(c)  See  Pow.  on  Dev.  302. 

(/)  Mr.  Powell  argues  on  the  assumption  that  the  verbal  dbtinction 
to  which  Mr.  Hargrave  so  justly  imputes  the  character  of  over-rtfia«- 
meat  is  setUed  law.    ' 


CHAP.  11.  §  3.3    Powers  and  Autliorittes.  29$, 

executors  generally^  without  naming  them^  if  the  pro-  ^*^*ng  „, 
perty  to  be  sold  was  leasehold,  there  could,  never  have  ©cntor reftuc* 

r  ««ii  n   t.  .1       td  execute  the 

been  much  doubt  that  any  one  of  the .  executors  n^ight  power  of  sale, 
in  the  lifetime  of  the  rest,  alien  the  legal  estate,  with-  ^11^*  ^^^ 
out  their  concurrence  ;  not  by  reason  of  their  interest 
as  trustees,  for  as  trustees  they  would  be  merely  join-, 
tenants  of  the  legal  estate,  and  could  by  their  separate 
acts  as  such  only  sever  the  jointure  ai)d  alien  their  re- 
spective undivided  shares ;  but  the  particular  power 
might  in  such  a  case  be  said  to  flow  into  their  legal 
character  as  executors,  or  rather  perhaps  to  give,  place    - 
and. precedence  to  the  general  power  which  Executors 
possess,  ratiane  officii,  over  all  chattels.  It  was  a  doubt, 
however,  •  at  common  law,  where  the  property  was    . 
freehold,  as  appears  by  some  of  the  books,  and  par- 
ticularly by  the  recital  of  a  statute,  which  will  be  pre- 
sently mentioned,  and  which  was  made  to  put  an  end 
to  these  doubts,  whether  if  one  of  .the  executors  had 
refused  to  sell,  the  others  could  execute  the  power. 
Lord  Coke  indeed  says,  they  clearly  could   not,  till 
the  ^nabUnff  statute  of  21  Hen.  8.  c.  4.    That  statute,  o(theen»- 

.  7  ,  .  bliDg  statute 

reciting ,  that  according  to  the  opinion  of  divers  per-  sih.  8.C.4. 
sons,  (g)  where  a  testator  had  devised  his  land  to  be  sold 
by  his  exe;:utors,  a  bargain  and  sale  would,  in  no. wise  ^ 
be  effectual,  unless  made  by  the  whole  number  of  the 
executors,  for  remedy  thereof  enacted,  "  that  all  bar- 
gains and  sales  by  those  that  accept  the  charge,  with- 
out the  rest,  shall  be  as  good  and  effectual  in  law  as  if 
the  rest  had  joined."'  Which  statute  has  always  been 
interpreted  liberally,  as  a  very  beneficial  law.  And 
though  it  expressly  provides  only  for  cases  where  the 
lands  are  willed  to  be.  sold  by  the  executors,  yet  the 
settled  construction  has  extended  it  to  cases  where  the 
will  devises  the  lands  to  executors  to  be  sold  by  them.(A) 
Though  it  should  be  remembered  that,  in  .neither  of 
the  above  mentioned  cases,  if  one  refuse,  can  the  other 

(gX  See  the  remark  of  Lord  Kenjon  on  this  statute^  lliat  the  law    . 
wai  considered  as.  doubtful,  6  T,  R.  390. 
(h)  Co.  Litt.  113  a. 
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executors  sell  the  land  to  him  that  refiiset ;  because  he 
lA  party  and  privy  to  the  last  will^  and  remains  exe- 
cutor siill.  (i)  The  case  would  be  otherwise  if  we  sup- 
pose him  to  have  renounced  the  executorship. 

The  con^^truction  of  the  above  statute  has  indeed 
been  still  farther  enlarged ;  for  it  has  been  held  that 
where  lands  are  devised  to  trustees  to  be  sold^  and  the 
same  persons  to  whom  they  are  so  devised  are  in  ano- 
ther part  of  the  will  appointed  executors,  the  said  sta* 
tate  is  to  be  extended  to  such  a  case.  Thus  in  Boni- 
ftiut  V.  Sir  Richard  Greenfield^  (k)  the  case  was  as 
follows  :-^A  testator  seised  of  the  manor  of  0.  devised 
the  same  to  J.  S.^  and  three  others^  and  their  hetra^  to 
the  intent  that  the  trustees  should  sdl  it  for  the  best 
proit^  and  apply  the  money  as  therein  mentioned ;  and 
in  the  conclusion  of  the  will  he  made  the  same  fiMir 
persons  his  executors^  and  died.  One  of  the  four  re* 
fused  to  meddle  with  the  will  or  sale^  and  the  <iCher 
three  sold  the  land  in  the  lifetime  of  the  fourth  ;  and 
whether  the  sale  was  good^  was  the  question. 

The  case  was  argued  by  Popham  and  Egertxm  ;  and 
it  was  adjudged  that  the  sale  was  good  by  the  three 
executors^  either  by  the  common  law^  or  by  the  statute 
SI  Hen.  8.  c.  4. ;  for  it  was  said  that  when  a  testator  de* 
^  vises  the  land  to  four  to  sell^  and  afterwards  makes  ikem 
his  executors^  this  was  tantamount  to  devising  that  such 
his  executors  should  sell ;  and  that  in  such  a  case^  at 
the  common  law,  the  sale  by  three,  the  foarth  refusing, 
was  good  ;  for  these  three  might  perform  the  wiU  with* 
out  the  fourth,  but  the  statute  made  it  clear.  (I) 
WbethertiMB       Powers  to  be  exercised  over  real  estate  mav  also  be 

limited  by  will  -^ 

m  within  the  Created  in  the  way  of  limitation  by  wiU ;  and  it  shouM 

statute. 

(0  Co.  Litt.  llSo.  (k)  Cro.  El.  80. 

(/)  It  may  1m  proper,  howerer,  to  obseire  hen,  that  thosgh  tMih  a 
tale  by  one  or  some  of  the  trustees  being  also  executors,  the  rest  r^ 
fusing,  would  seem  to  be  good  and  valid  to  carry  the  whole  legal  estate 
and  interest,  yet  where  the  receipts  of  the  tmsteea  are  made  dis* 
charges  to  the  purchaser,  there  may  be  doubts  whedier  h»  would  be 
safe  in  paying  his  purchase  mMiey  wkbouA  as  wckaomMgmmii 
them  all. 
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•eem  through  the  medium  of  uses.  As^  if  a  teirtater 
devise  to  J.  S.^  and  his  heirs^  to  the  use  of  A.  for  Ufe> 
remainder  to  B.  in  tail^  with  power  to  A.  to  cbai^e  the 
land  with  a  rent,  or  to  lease  the  same,  or  to  subject  it  to 
a  jointure,  such  power  seems  to  be  in  its  true  nature  an 
use  which  is  made  a  legal  estate  by  the  statute  of  Uses. 
It  has  been  maintained,  however,  upon  the  authority  of 
a  ease  reported  by  Siderfin,  (m)  that  powers  under  wills 
are  not  like  powers  under  conveyances  operating  by  way 
of  use ;  as,  where  there  is  a  devise  to  J .  6.,  and  bis  heirs^ 
to  the  use  of  A.,  remainder  over,  with  power  to  A*  toUmtl 
a  jointure  or  rent  charge,  Ac,  here  there  is  no  seisin  in 
T.  S.,  consequently  no  sneh  use  in  A.  aa  is  executed  by 
the  statute  of  Usea;  and  that,  therefore,  the  execution  of 
the  power  is  no  use,  but  operates  as  a  devise  under  the 
statute  of  Wills,  (m)  . 

The  statute  of  87  Hen.  6.  c.  10.  was  anteeedemt  to 
the  statute  of  Wills,  S2Hen.  8.  and  34  Hen.  8.;  and  the 
above  opinion  is  founded  on  tlie  assumption  that  a  ste* 
tute  cannot  be  considered  as  extending  to  a  matter  not 
in  existence  at  the  time  of  making  it.  Lord  Coke> 
however,  in  Vernon's  case,  has  combated  this  position ; 
and  contends  that  '^  it  is  frequent  in  our  books  that  an 
act  made  ot  late  time  shall  be  ti^en  within  the  equity 
of  an  act  made  k>ng  time  before  ;''  and,  in  support  of 
this  assertion,  he  has  produced  several  instances.  And 
Chief  Justice  Holt,  in  Sir  William  Moore's  case,  (o) 
takes  it  as  a  point  not  in  dispute  that  a  subsequent  sta^ 
tute  may  be  comprehended  within  the  meaning  of  an 
act  precedent,  as  the  statute  of  32  Hen.  8.  of  Wills 
^thin  the  statute  27  Hen.  S.  of  Jointures.  It  is  clear, 
however,  that  as  such  uses  are  either  executed  by  tiie 

(m)  Here  v.  Dixoo,  SkU  S6. 

(s)  This  ^ppeaiv  to  have  Iwen  at  cat  tine  the  ^fnuoa  of  tbs  late 
i/bt.  Booth  I  but  bo  sabseqsentj  admitted  that  ^^it  had  been  resobred 
that  a  devise  to  a  use  might  be  as  well  as  a  feoffment  to  an  ase ;  and 
that  the  uses  under  sach  devises  would  have  the  same  operation  as  uses 
under  feoffhienta." 

(o)  Lord  Rajm.  1038. 
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statute  or  effectuated  as  executory  devises^  the  point  u 
of  no  practical  importance. 
Where apower  Where  estates  are  subjected  to  a  power  of  appoint- 
onllSl^t  ^^  n^®"'  i"  ^^^  fi*^*  taker,  the  remainders,  if  limited  so  as 
app^ntment  j^  y^gj  ^^^ ^  the  powcr  out  of  ,the  way,  will  vest  not- 
limited  orer,  withstanding  such  power,  subject  to  be  divested  by  the 
vett  fttbject  to  executiou  of  the  power,  if  such  divesting  be  necessary 
the  power.       ^  .^  effect.    There  are  some  old  opinions  (p)  to  the 

contrary :  but  the  point  may  now  be  regarded  as  settled. 
In  the  case  of  Doe  on  demise  Willis  v.  Martin  and 
Others,  (q)  the  limitations  were  by  a  deed :  but  whether 
by .  deed  or  wiU,  the  principle  would  be  the  same. 
Thus  by  a  marriage  settlement  lands  were  conveyed 
to  .trustees  to  the  use  of  the  wife  for.  life,  remainder 
to  the  use  of  the  husband  for  life,  remainder  to  the  use 
of  all  and  every  the  children  of  the  marriage,  or  such  of 
them,  and  for.  such  estates  and  interests  as  ^the  husband 
and  wife  should  by  deed  appoint,  and  for  want  of  such 
appointment,  to  the  use  of  all  and  every  the  child  or 
children  .of  the  marriage,  in  such  shares  and  proportions 
and  for  such  estates,  &c.  as  the  survivor  of  them  should 
by  deed  or  will  appoint ;  and  for  want  of  such  appmnt- 
ment,  then  to  the  use  of  the  child  or  children,  if  more  than 
one/ share  and  share  alike ;  and  if  but  one,  then  to  such 
only  child,  his  or  her  heirs  and  assigns,  and  in  default  of 
such  issue,  remainder  over.  And  the  deed  contained  a 
power  enabling  the  settlors  to  revoke  the  uses  of  the  set- 
tlement, and  the  trustees  to  sell  the  estate,  and  convey  it 
to  a  purchaser,  so  as  the  purchase  money  should  be  paid 
to  the  trustees,^  (and  not  to  the  settlors)  and  invested  in 
the  purchase  of  other  lands  to  the  same  uses.  It  was 
held  that,  the  remainder  to  the  children  was  a  vested 
remainder  in  fee,  liable  however  to  be  divested  by  the 
appointment  of  the  parents  ;  and  further,  that  as  no  ap- 
pointment was  made,  the  remainder  to  the  children 
could  not  be  defeated  by  a  deed  of  revocation  by  the 

(p)  10  Rep.  78.  snid  Walpole  v.  Lord  Conway,  Bara.  C.  R.  ]63. 
(j)  4  T.  R.  39. 
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parents^  and  a  conveyance  by  them  and  the  trustees 
to  the  purchaser  who  paid  the. consideration  money  to 
the  settlors,  (not  to  the  trustees)  which  was  lieTer  laid 
out  in  the  purchase  of  any  other  lands,  the  power  of 
revocation  being  conditional^  and  the  condition  not 
performed. 

So  in  the  case  of  personal  estate  where  (r)  a  man    * 
devised  to  his  daughter  J.  30002.  for  the  use  of  her 
younger  children  to  be  by  her  distributed  among  them    * 
in  such  manner^  shares^  and  proportions,  as  she  should    < 
think  fit ;  and  if  no  appointment  were  made  by  her, 
then  equally  to  be  divided  among  her  younger  children.    . 
This  was  construed  a  present  legacy,  vested,  in  those 
then  bom,  though  subject  to  the  mother's  appointment. 
The  pointy  though  for  some  time  fluctuating,  (s)  may 
now  be  considered  as  resting  firm  upon  authorities  too 
numerous  to  be  again  disturbed.    . 

A  general  power  of  appointment^  by  which  is  meant  Anabfointe 
a  power  of  disposing  of  the  estate  in  whatsoever  man-  S^Tai^tlT 
ner  the  donee  of  the  power  may  think  proper,  is  equi-  ^*  '*•  •"■**•• 
valent  to  a  limitation  of  the  land  to  him  in  fee  simple :    . 
heiias  an  absolute  disposing  dominion  over  the  property, 
and  may  do  with  it  all  that  an  original  owner  of  the 
fee  is  competent  to  do.     It  follows  that  when  a  donee 
exercises  such  a  power,  the  estates  which  he  creates 
in  virtue  thereof  are  to  be   considered  as  commenc- 
ing with  his  act;  and  are  not  to  be  referred  to  the 
date  of  the  instrument  creating  such  power,  in  comput- 
ing their  tendency  to  a  perpetuity.     If,  therefore,  the  Aod  datei 
person  invested  with  such  a  power  executes  it  by  a  li-  of  thcesma* 
mitation  to  A.,  with  remainders  to  his  unborn  children,    ^^ 
such  an  execution  will  not  be  liable  to  any  objection 
from  its  tendency  to  a  perpetuity,  although  A.  was  not 
in  being  when  the  power  was  created ;  whereas  if  the 
commencement  of  the  limitations  were  to  be  referred 

(r)  Coleman  v.  Seymour,  1  Ves.  209. 

(s)  SiAith  V.  Lord  Camelford,  2  Ves.  Jun.  698.  GoodiU  e.  Brigham, 
1  Bob.  and  Pul;  198.  .  Ambl.  361.   .Madox  v.  Jackfon^  %  Bro  C\ 
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iMUik  to  the  creating  instrument^  tbe  «eeoiid  limitatkm 
<would  have  been  unquestionably  void  for  remoteness. 

When  the  power  is  not  general,  but  exercbeable  onljr 
in  fiivour  of  particular  objects,  there  the  alienability  of 
Ihe  subject  is  restricted,  and  the  tendency  of  suchapower 
towards  a  perpetuity  is  to  be  considered  on  a  different 
principle.  By  the  very  creation  of  such  a  power  the 
estate  has  a  prescribed  and  limited  course  assigned  tp 
it,  and  under  such  a  power  no  future  interest  can  be 
cneated  which  would  have  be^fi  too  remote  if  contained 
in  ihe  deed  whidi  gave  birth  to  the  power.  Thus  If 
one  by  settlement  limit  an  estate  to  A.  for  life,  remainder 
io  and  among  his  ctuldren  as  hi^  shall  appoint :  if  A.  ap- 
point to  a  son  bom  after  the  settlcnent  for  Ids  life,  re- 
maindei"  to  the  children  of  that  son,  to  take  by  puijchase, 
such  an  execution  of  the  power  wiH  be  void ;  for  if 
the  remainder  to  the  un1)om  children  of  A.,  with  re* 

Inamder  to  the  childreQ  of  sudi  unborn  children,  had 

* 

been  limited  by  the  settlement,  such  ulterior  limitation 
WKNuid  have  been  void  ;  and  when  estates  are  limited 
under  such  a  power,  they  are  to  he  read  andconstrued 
just  as  if  they  had  been  ipserted  in  the  settlement 
fiut  it  shoidd  be  remembered  that  there  is  a  difierence 
with  respect  to  this  point  between  a  deed  and  a  will. 
The  one  operates  from  the  execution  thereof,  the  other 
speaks  only  from  the  deatli  of  tbe  testator ;  so  that  if  a 
will  creates  such  power  as  last  mentioned,  and  the  first  ob* 
jeot  of  the  power,  though  unborn  at  the  dale  of  the  will, 
comes  into  being  before  the  death  of  the  testator,  the 
power  wiH  he  well  executed,  if  it  limit  the  estate  to  tbe 
child  so  bom  between  tbe  date  of  the  will  and  the  testa- 
tor's death,  with  remainder  to  tbe  unborn  children  of 
such  child. 
Of  tiM  relief  in      Where  a  power  is  executed  by  will,  if  the  limitations 
3^a^^  *  aM  carried  ibeyond  the  boundary  within  which  the  law 
the  proper      ^  ^^g  confincd  them«  the  courts  wUl  in  many  cases  endea* 
cording  to  the  vour  to  But  such  9l  coustructiou  ou  them  as  will  brine 

terms  of  the  ^  o 

g2^«j^«f      (0  Gordbm^.  L«vi,  4  V«s.  Jan.  «S6.  <6.  771.    5  Vea.  Jon-  74& 
#f  ffprti^        7  Ves.  Jon.  7B3.  10  Ves.  Jun.  265.  and  lee  Feame  Cont.  Ren^SSSI. 
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them  within  the  proper  limito.  Tbey  have  abo  gon^ 
far  in  furtherance  of  the  general  intent  of  a  testator  by 
applying  the  doctrine  of  cypres  in  their  construction  of 
it^  coming  as  nearly  up  to  the  views  of  Uie  testator  as  the 
rale  of  kw  would  allow^  by  enlarging  the  first  limitation 
so  as  to  preserve  the  estate  in  a  channel  as  near  as  pos* 
sible  to  the  course  intended.  Thus  in  the  case  of  Pitt  t;. 
Jackson^  (u)  at  the  Rolls^  where  money  was  directed  to 
be  laid  out  in  land^  to  be  settled,  after  the  death  of  the 
husband  and  wife^  to  the  children  of  the  marriage,  9a 
the  father  by  deed  or  will  should  appoint.  The  fother, 
by  his  will  directed  part  of  the  flind  to  be  laid  out  in 
real  estate  to  be  conveyed  to  the  use  of  his  daughter/ 
during  her  life,  for  her  separate  use,  remainder  to  all 
and  every  the  child  and  children  of  his  daughter  as  te^ 
nants  in  common  ;  and  Lord  Kenyon,  M.  R.  det^r-- 
mined  that  in  order  to  effectuate  the  testator's  general 
intention,  which  could  not  strictly  be  carried  into  effect 
according  to  the  terms  of  the  disposition,  the  daughter 
must  be  considered  as  taking  an  estate  tail.  (10) 

The  above  was  a  case  wheirein  the  power  was  exer^ 
cised  in  favour  of  persons  not  the  objects  of  the  power^ 
and  the  doctrine^  in  this  extent  of  its  apj^cation,  has 
been  judicially  controverted,  though  perhaps  now  to  be 
considered  as  setded.  It  is  only  indeed  with  reference 
to  the  effect  and  constiliction  of  wills,  tliat  it  is  toflfored* 

(tt)  %  Bro.  a  C.  b\. 

(«)  The  attihorlties  are  nttmenms  to  shew  thiit  a  power  t6  appoint 
to  children  does  not  reach  to  grandchildren,  Alexander  o.  Alexan- 
der, 6  Yes.  642.  Butcher  v.  Butcher,  9  Yes.  Jon.  382.  1  Yes.  and 
Beames,  79.  Robinson  v.  Hardcastle,  %  T.  R.  ^1.  by  which  autho- 
rities the  cases  of  Devon  v.  Cavendish,  dted  4  T^  R.  744.  note,  has 
been  overrvled.  Nor  does  a  power  to  appoint  to  issue  extend  to 
grandchildren,  and  other  more  remote  issue,  Stockley  o.  Mawbrey^ 
1  Yes*  Jun.  150.  Though  snch  would  be  the  force  of  the  v^ord  d»* 
seendants,  as  appears  by  the  case  of  Bntler  p.  Stratton,  3  Br»»  C.  C. 
369.  It  is  plain,  also,  upon  the  clearest  ground,  that  a  power  to  ap« 
point  io  the  children  of  a  marriage  in  contemplation  will  notelctend 
to  ihe  children  of  a  subieqaent  msrrittge*  Goodtith  t^*  Wed,  3 
Wils.  S69. 
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to  prevail ; '  and  wkh  respect  to  wills^  it  has  its  proper 
bounds.  Where  an  estate  for  life  has  been  limited  ex- 
pressly in  a  will  to  the  unborn  child  or  children  of  a 
person  unborn,  the  Courts  have*  refused  to  enlarg^e  by 
construction  the. estate  of  the  first  taker  into  an  estate 
tail  for  the  sake  of  giving  effect  to  the  ulterior  void  li- 
mitation, (x) 

The  only  ground  for  enlarging  the  first  limitation 
into  an  estate  tail  is,  the  favour  with  which  it  has  ever 
been  the  disposition  of  our  law  in  its  practice  to  regard 
the  general  intention  of  a  testator  appearing  by  the 
context  and  scope  of  his  will:,  but  unless  such  a  con- 
struction will  clearly  operate  in  furtherance  of  such  ge- 
neral intention,  it  will  not  be  adopted  ;  which  was  the 
principle  of  the  judgment  delivered  by  Lord  Rosslyn 
in  the  case  of  Bristow  and  Warde,  {y)  where  the  dis- 
tinction was  stated  between  a  case  in  which  no  estate 
tail  was  given  to  the  unborn  object  of  the  second  limit- 
ation, nor  any  intention  of  that  sort  expressed ;  and 
one  in  which,  as  in  Pitt  v.  Jackson,  there  was  a  clear 
mMcium  of  an  intention  that  all  the  issue  should  take 
in  the  course  in  which  an  estate  tail  should  go. 

Nor  does  this  method  of  carrying  the.  general  object 
into  effect  by  the  nearest  allowable  approach  to  it»  or 
what  is  called  an  execution  of  it  cy  pres,  apply  to  per- 
sonal estate  ;  since  by  assigning  to  the  first  limitation  a 
force  equivalent  to  a  gift  in  tail,  it  would  defeat  instead 
of  effectuating  the  intention  ;  for  thereby  the  personalty 
would  become  absolutely  vested  in  the  first  taker,  and 
go  to  his  executor  and  not  to '  his  children  after  his 
death. {z) 

(x)  Seaward  o.  Wellock,  5  East  Rep.  198.  2  Ves.  Jan.  365.  -  la 
which  case  the  testator  aimed  expressly  at  creating  a  successiod  of 
Ufe  estates  :  bat  where  the  limitation  orer  to  the  son  of  an  iiDiN>m.soQ 
imported  an  estate  tail  by  purchase,  the  estate  of  the  first  taker.bas 
beten  construed  into  an  estate  tail  so  as  to  effectuate  the  general  intent 
by  carrying  to  the  son  an  estate  tail  by  descent.  3  Burr.  1066. 

(y)  2  Ves.  Jun.  336. 

(«)  Routledge  vi  Dorril,  2  Ves.  Jon.  364.  and  see  Knight  r.  Ellis, 
t  Bro.  C.  C.  570.     Kelly  v.  Fowler,  Wilm.  298. 
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In  the  case  of  Probert  v\  Morgan^  (a)  it  was  laid  Notnecemiy 
down  by  Lord  Hardwicke,  that  if  a  man  has  a  power  ta  J^^S^^fe* 
charge  an  estate;,  it  is  not  necessary^  in  the  execution  of  aenVeJSS^" 
it^  that  he  should  refer*  to  the  deed  out  of  which  the  '^^^^ 
flower  adses  ;  for  in  a  Court  of  Equity  it  is  enough  that 
his  intent  appears ;  and  if  in  the  execution  he  sufficiently 
describes  the  estate  which '  he  has  a  jilower  to  charge, 
the  estate  is  bound,  especially  where  the  person  charg* 
ing  is  a  purchaser  of  the  power.     But  it  was  the  clear 
doctrine  of  the  cai^e  of  Moulton  v,  Hutchinson  (6)  that 
the  intent  ix}  execute  the-power  must  in  some  way  ap- 
pear.    Tims  where  J.  C.  devised  the  produce  of  1000/. 
S.  S.  stock  to  F.  C.  for  life,  and  gave  him  a  power  to 
dispose  of  400Z.  by  any  writing  signed  in. the*  presence 
of  three  witnesses,  and  limited  the  same  over  in  default 
of  appointment;  and  F.C.  made  his  will,  and  after  several 
legacies*  bequeathed  the  residue  of  his  personal  estate 
among  his  nearest  relations,  such  disposition  of  the  re- 
sidue was  held  to  be  no  execution  of  the  power. 

And  in  another  case  (c)  before  the  same  Chancellor 
his  Lordship  observed,  that  though  a  man  may  execute 
a  power  without  reciting  or  taking  the  least  notice  of  it, 
yet  it  is  necessary  that  he  should  mention  the  estate 
which  he  disposes  of;  and  he  must  shew  that  he  takes 
notice  of  the  thing  which  he  had  a  power  to  dispose^of. 

By  putting  the  above  observations  together^  we  come 
to  the  conclusion,  that  it  is  a  proper  caution  to  recite 
the  power  about  to  be  exercised,  though  not  absolutely 
necessary  :  but  that  there  should  be  at  least  a  refer- 
ence either  to  the  power,  or  to  the  subject  to  which 

the  power  relates,  (d) 

That  a  mere  devise  of  the  residue  in  the  general  Amcwg^ne^ 

^  nl  dense  of 

terms  of  such  a  disposition  will  not  operate  as  an  exe-  the  residue  not 
cution  of  a  power  of  appointment,  either  with  respect 


(a)  1  Atk.  441.    4  Yes.  Jan.  1 59. 

(b)  lb.  558. 

(c)  lb.  550.  and  see  2  Bro.  C.  C.  303.     3  Vei  Jan.  301. 
(J)  Rx  pari€  Caswell,  1  Atk.  559. 
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to  real  or  personal  estate,  is  a  point  settled  upon  the  au- 

thoiity  of  many  cases,  (e) 
When  the  de-      Where  the  will,  however,  can  have  no  operation  on  a 
iTeTu  eJfect  particuUr  fund  of  which  it  aflfects  to  dispose,  unless  by 


'*°^»*ttwui   ^irt^^  ^f  ^  p«^wer  with  which  the  testator  is  invested, 
he  deemed  en   ||e  haviug  DO  ifiterest  or  pioperty  In  the  same  fund  in- 
dependently of  bis  power,  his  disposition  will  have  Hm 
effect  as  nn  execution  of  the  power,  if  the  formal  re- 
quisites are  complied  with.  (/) 

But  the  bare  circum^Tice  of  the  instrament's  being 
executed  acconiin|^  to  the  poww  weighs  nothing*  in  the 
decision  of  this  question,  (g) 
peroi  eTidence  Aud  it  has  been  often  held  that  parol  evidence  cannot 
rn^?ofin-^  be  received  of  a  testator's  intenrion  to  execute  his 
^u^°A"r  power,  (h)  Nor  if  it  turns  out  that  the  legacies  given 
cannot  be  paid  without  resorting  to  the  fund  over  which 
the  testator  had  a  power  of  appointment,  will  the 
CoaH  act  upon  inference  from  such  extrinnc  circum-* 
stance,  (i)  In  the  late  case  of  J^nes  r.  Tucker,  (k) 
at  the  Rolls,  where  the  testatrix  gave  all  her  freehold 
and  copyhold  estetes,  upon  trust  to  permit  E.  S.  to  re- 
ceive the  rents,  &c.  during  her  life,  and  after  her  death 
to  sen,  and  out  of  the  produce  to  pay  1002.  to  such  per- 
son «is  f^he  should  by  will  appoint ;  and  E.  S.  by  will, 
without  reference  to  the  power,  gave  lOOZ.,  and  the 
Hvliole  of  her  household  furniture  to  the  plaintiff ;  and  it 
ifras  charged  by  the  bill  and  not  denied,  that  E.  S.  had 
no  personal  property  at  the  time  of  her  death  besides 

(e)  Baokltfod  v.  Barton,  ^  H.  81.  136.  Hales  r.  Margeniio,  3  Vn. 
Jun.  299.  Langhan  v.  Renny,  3  Ves.  Jan.  467.  Groft  o.  Slee,  4  Vefl. 
00.  Naonock  v.  Horton,  7  Yes.  ^Jun.  398.  Bennet  v.  Aborrow, 
8  Yes.  Jun.  609. 

(/)  Standenv.  Standen,  2   Yes.  Jun.  580.     Sarman   v.  Sarmao, 

1  Taunt.  ^9.     Dillon  v.  Cavanagh,  t  Sch.  and  Lef.  464.;  and  SM 
the  rale  laid  down  in  Sir  Edward  Clere's  case,  6  Rep.  17  b. 

(g)  Andrews  v.  Emmot,  2  Bro.  C;  C.  297. 

(A)  Moulton  9.  Hutchinson,  1  Atk.   558.    Standen  o.  Stan^D, 

2  Yes.  Jun.  589. 

(t)  Andrews  v.  Emmott,  $up, 
Ik)  S  Morir.  533. 
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sbme  household  furniture  to  a  very  small  value ;  an 
inquiry  into  the  state  of  the  property  at  the  date 
of  the  will  in  order  to  shew  that  E.  S.  the  testatrix 
must  have  intended  the  gift  of  100^  to  operate  as 
an  execution  of  her  power  was  refused^  and  the  bill 
dismissed.    . 

With  respect  to  the  point  decided  by  the  last  men-  i>5rtmctionb<j^ 
tioned  case^  the  Reader  should  be  apprised  of  a  dis«  penoiua  pro- 
tinction  very  deserving  of  notice  between  real  and  SmLSbmty* 
personal  estate.     On  the  latter  description  of  property,  ^  Sew  fiwn 
a  will  has  no  specific  operation  till  the  death  of  the  tes-  ^efiSJ^thc 
tator ;  so  that,  although  he  may  have  no  money  to  satisfy  intention  to 
the  bequest  at  the  time  of  making  it,  the  Court  cannot  power. 
say  that  be  may  not  expect  to  be  in  possession  of  suffi** 
cient  to  answer  such  legacy  at  the  time  of  his  death. 
Where  the  subject  is  real  estate,  it  is  to  be  remembered 
that  the  devise  is  specific,  and  has  an  inchoate  bearing 
upon  the  property.  The  question,  therefore,  in  such  a 
case  might  be  whether  at  the  time  of  making  the  will 
there  was  any  thing  to  satisfy  the  disposition   without 
the  exercise  of  the  power.     His  Honour  observed,  in 
the  above  case,  that  in  his  own  private  opinion  the  in- 
tention was  to  give  the  100/.,  which  the  testatrix  had  a 
power  to  dispose  of :  but  he  did  not  conceive  that  he 
could  judicially  declare  the  power  to  have  been  exer- 
cised, even  if  the  result  of  an  enquiry  should  verify 
the  representation  which  was  made  as  to  the  state  of  the 
property. 

In  a  stiU  later  case,  (/)  the  will,  attested  by  three  wit- 
nesses, of  a  person  having  a  power  to  dispose  of  a  fund 
consisting  partly  of  real  estates,  and  partly  of  household 
furnitare,  linen,  and  plate,  containing  a  devise  of  '^  all 
his  estates  and  effects,  of  whatsoever  denomination,'^ 
and  of  his  ^^  household  fiirniture,  linen,  and  plate," 
was  held  not  to  be  an  execution  of  the  power.  And 
parol  evidence,  which  was  proffered  to  shew  the  inade* 

(0  Jones  V.  Curry,  1  SwanSt.  66. 
VOL.    I.  X 
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quacy  o(  the  personal  estate  of  the  testatrix  to  satisfy 
the  purposes  of  the  will^  was  rejected. 

The  same  distinction  between  real  and  personal  pro- 
perty as  affecting  this  question^  adverted  to  in  the  be- 
forementioned  case  of  Jones  and  Tucker^  was  in  this 
case  also  recognized ;  his  Honour  observing  that  where 
the  subject  of  the  power  and  of  the  devise  was  real 
property^  the  Court  permitted  itself  to  resort  to  ex- 
trinsic evidence  to  ascertain  the  intention  of  the  tes- 
tator :  for  which  was  cited  the  authority  of  Standen  v. 
Standen  already  noticed. 
Who  wui  be         We  have  seen  that  where  a  power  over  an  estate  is 
S^*^t^-i!J^  given,  and  in  default  of  the  exercise  thereof  the  land  is 
wht^iheU  u  devised  over,  the  estate,  if  limited  so  as  to  vest,  wiU  take 
S?d7**f  ^7'  effect  accordingly,  subject  to  b«^  divested  by  the  execu- 
appointment,    tiou  of  the  powcr.     But  it  frequently  happens  that  the 

properly  is  subjected  to  a  power  without  any  express  dis- 
,  position  thereof  in  defoult  of  appointment.  And,  in 
such  a  case,  a  question  of  difficulty  may  arise  as  to  the 
title  of  the  objects  of  the  power  in  case  of  non -ap- 
pointment. The  question  seems  to  turn  upon  the 
point,  whether  the  powers  are  simply  optional  or  im- 
perative ;  or,  in  other  words,  whether  they  are  mere 
powers,  or  powers  in  the  nature  of  trusts.  If  a  man 
have  a  trust  reposed  in  him  which  is  to  be  performed 
by  the  exercise  of  a  power,  the  power  is  so  implicated 
in  the  trust,  as  to  be  governed  by  the  same  equitable  ob- 
ligation ;  and  if  under  such  circumstances  the  donee 
of  the  power  refuse  to  execute  it,  the  Coukt  wiU  not 
permit  the  trust  to  SeuI  on  account  of  this  omission,  but 
will  interpose  its  own  authority  to  carry  it  into  execu- 
tion. As  where  a  power  is  given  to  trustees  to  sell  and 
apply  the  produce.  Until  such  a  power  is  executed,  the 
legal  estate  will  of  course  descend  :  but  wherever  the 
legal  estate  goes  by  regular  transmission,  it  will  be  sub- 
ject to  a  jurisdiction,  by  which  it  will  be  made  to  an- 
swer its  intended  purposes. 
The  question  last  above  alluded  to  generally  arises 
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where  children  are  the  objects  of  the  power.  In  which 
case  it  is  often  the  duty  of  the  party  empowered  to  exer- 
cise the  power ;  and  the  Court  will  not  permit  the  objects 
of  the  provision^  to  be  defeated  by  any  mischance^  still 
less  by  the  neg^lect  of  the  person  who  may  be  called  the 
trustee  of  the  power.  In  the  case  of  Harding^  t?.  Glyn^  (m) 
which  is  an  early  authority  on  this  pointy  Harding  de- 
vised certain  effects  to  his  wife^  but  '^  desired  her  at  or 
before  her  death  to  g^ive  the  same  to  and  amongst  such 
of  his  own  relations  as  she  should  think  most  deserving^ 
and  approve  of."  And  this  was  held  to  be  a  trust  for 
the  relations  in  default  of  appointment^  by  the  Master 
of  the  RoUs^  who  was  of  opinion  that  it  operated  as  a 
trust  in  the  wife^  by  way  of  power^  to  name  and ,  ap- 
portion ;  and  that  her  non -performance  of  the  power 
should  not  make  the  devise  void^  but  that  the  power 
should  devolve  on  the  Court.  And  in  a  case  (n)  de- 
cided long  after^  where  a  leasehold  estate  was  devised 
to  A.,  with  power  '^  to  employ  the  residue  after  pay- 
ing certain  sums  to  sucb  children  of  his  nephew 
S.  B.^  as  he  the  said  A.  should  think  most  deserving^ 
and  that  would  make  the  best  use  of  it/'  this  was 
treated  as  a  trust  for  all  the  children^  in  default  of 
appointment.  And  the  decree  was  affirmed  on  a  re- 
hearing at  the  Rolls;  and  afterwards  by  Lord  Chancellor 
Eldon^  on  an  appeal,  (o) 


(m)  1  Atk.  469.  And  see  b  Ves.  Jun.  501.,  and  8  Ves.  Jun.  571. 

(fi)    Brown  t.  Higgs,  4  Ves.  Jun.  708. 

(o)  4  Ves.  Jan.  708.  5  Ves.  Jun.  499.  8  Ves.  Jun.  561.,  and 
see  4  Ves.  Jan.  792.,  and  Cruwys  v.  Coleman,  9  Ves.  Jun.  319.  See 
also  the  Duke  of  Marlborough  v.  Godolphin,  2  Ves.  61.  and  S.  C. 
stated  from  Reg.  Lib.  5  Ves.  Jun.  506.  wherein  a  distinction  appears  to 
have  been  adopted  by  Lord  Hardwicke,  between  a  case  where  a  testator 
bequeathed  ^^  to  and  among  his  children  as  A.  shall  appoint,"  and 
where  he  bequeathed  it  ^^  to  and  among  such  of  his  children  as  A. 
shall  appoint;"  thfe  latter  of  which  forms  of  bequeathing  his  Lordship 
seemed  to  think  implied  only  a  mere  power,  and  carried  nothing  in 
default  of  its  being  executed. 

X  2 
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But  the  words  of  the  power  have  been  sometimes 
held  to  carry  the  estate  in  default  of  appointment  by 
direct  devise  without  the  mediation  of  any  trust.  Thus 
in  a  case  in  MS.^  decided  in  Trinity  term  1734^  it  was 
held  by  Lord  C.  Talbot^  that  a  bequest  to  A.  for  his  Hfe^ 
coupled  with  a  desire^  that  at  his  death  he  would  g^ve 
it  among  his  children^  and  the  children^  of  his  daugpbter, 
as  he  should  think  fit^  amounted  to  a  devise  to  the  child- 
ren in  default  of  appointment ;  whose  right  to  the  fund 
was  established  by  the  decree.  And  the  same  prin- 
ciple of  construction^  though  it  turns  upon  a  distinc- 
tion of  some  refinement^  has  been  adopted  in  other 
cases,  (p) 

Where  in  default  of  appointment  the  fund  is  given 
absolutely  among  the  objects  of  the  power^  and  there 
happens  ultimately  to  be  only  one  person  to  receive  the 
benefit^  the  interest  will  belong  wholly  to  such  person  ; 
who  will  take  independently  of  the  power^  should  it  be 
exercised  in  curtailment  of  that  interest.  In  a  case 
upon  a  marriage  settlement,  the  estate  was  limited  to 
the  use  of  such  child  or  children  of  the  marriage^  and 
for  such  estate  and  estates^  and  subject  to  such  powers, 
conditions,  provisos,  and  limitations,  as  the  wife  should 
appoint ;  and,  in  default  of  appointment,  to  the  use  of 
the  children  in  fee ;  and,  in  de&iilt  of  issue,  then  as  the 
wife  should  appoint  generally.  There  was  only  one 
child,  a  son,  to  whom  the  wife,  in  virtue  of  her  power, 
devised  the  estate  in  fee ;  and,  in  case  he  should  die 
undei^  twenty-one,  and  without  issue,  then  over.  It 
was  adjudged  that  the  child  took  an  estate  in  fee  un- 
der the  settlement ;  and  it  was  said  that  the  wife  could 
not  alter  the  estate  of  the  son.  {q)  Which  accords  with 
the  doctrine  of  Bellasis  v.  Uthwaite,  (r)  where,  under 
similar  circumstances,  the  child  was  held  to  take  under 

(p)  See  LoDgmore  v.  Broom,  7  Ves.  Jiin.  134. 

(9)  Doe  V.  Dennj,  Say.  295.     Roe  v.  Dant,  %  WilSt  3M. 

(r)  lAtk.  427. 
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the  Mmitation^  and  not  by  virtue  of  the  power^  as  being 
the  better  title. 

In  both  the  above  cases  of  Doe  v.  Denny^  and  Roe 
V.  Dunt,  it  is  to  be  observed,  that  the  poM^er  authorised 
an  appointment  to  the  child  or  children  of  the  marriage 
for  such  estate  and  estates  as  the  donee  of  the  power 
should  limit ;  and  it  is  not  easy  to  see  why  with  such  a 
controul  over  the  quantity  of  the  estate  the  power  might 
not  be  well  exercised,  though  only  one  object  of  it 
existed.  -Where  the  power  merely  applies jtp  the  appor-  - 
tionment  of  the  shares  among  the  objects,  such  power 
is  not  exerciseable  where  there  is  only  a  single  object; 
Thus  in  the  late  case  of  Campbell  v.  Sandys,  (t)  where 
by  marriage  articles  $ome  estates  were  agreed  to  be 
conveyed  to  trustees  to  the  use  of  the  children  of  the 
marriage,  in  such  shares  and  proportions  as  the  hus^ 
band  should  appoint,  and  for  want  of  appointment,  to 
go  to  the  children  equally.  There  being  only  one 
child,  Lord  Redesdale  held  that  as  the  power  was  only 
to  limit  the  proportions  in  case  of  there  being  more 
children  than  one,  the  power  never  arose  at  all ;  and  th^ 
case  was  to  be  considered  as  if  no  power  had  been  inr 
serted  in  the  settlement.  But  where  the  authority  is  to 
limit  such  estate  or  estates  to  and  amongst  such  child 
or  children,  &c.  it  seems  that  a  different  construction 
might  prevail  notwithstanding  the  cases  of  I)oe  v. 
Denny,  and  Roe  v.  Dunt,  above  cited ;  since  the  au- 
thority in  those  cases  was  attempted  to  be  exercised  by 
giving  to  the  sole  object  of  the  power  not  an  estate  of 
less  quantity  than  a  fee  simple,  .but  a  defeasible  estate- 
limited  over  on  a  contingency. 

Where  there  is  no  limitation  in  default  of  appoint- 
ment, the  power  is  exerciseable,  though  there  should 
be  but.  one  object  of  it  in  existence,  as  it  is  only  ia 
virtue  of  the  power  that  such  object  can  take  at  all^ 
And  where  the  power  is  to  appoint  the  whole  to  and 

(0  1  Rep*  temp.  Lord  Redesdale^  / 
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amongst  such  child  or  children^  &c.  and  in  default  of 
appointment^  the  estate  is  given  only  among  the  child- 
ren in  shares^  the  entirety  may  be  given  under  such 
power  to  a  sole  existing  object,  (u) 

If,  indeed^   the  power  itself  is  limited  to  be  exer- 
cised by  the  appointment  of  an  estate  among  .several 
objects^   and  the  estate  in  default  of  appointment  is 
given  to  them  as  tenants  in  common^  the  death  of  any, 
of  the  objects  in  the  lifetime  of,  the  testator  will  pro  tanto 
defeat  both  the  power  and  the  devise  over^  which  wiH 
'  only  remain  as  to  the  shares  of  the  survivors^ (jc)  though 
the  case  would  be  otherwise  under  a  devise  to  several 
as  joint  tenants^  where  the  death  of  one  or  more  of 
them  would  not  occasion  a  lapse^  as  in  the  former  case. 
wWc'h'^J^^wcr      That,  with  respect  to  the  execution  of  powers  by  wills^ 
iicxccutcd,re-  j[|g  j^^  is  morc  indulffcnt  than  when  the  execution  is 

ceire  their  coQ-  ^  ^       o 

Btrnction  ao-    bv  au  act  inter  vivoSj  we  have  already  seen  in  con- 
cording  to  Ihe     "^      ,  , 

nature  of  the  sidcriug  the  doctrine  of  cy  pres.  The  same  prin* 
""*"  ciple  of  favour  is  extended  to  the  construction  of 
the  language  of  the  limitations.  If  the  appointment 
under  a  power  is  of  an  estate  to  A.  by  a  deed,  con- 
taining no  words  (y)  of  limitation^  an  estate  for  life 
only  will  pass  to  the  appointee.  Again^  if  in  a  deed 
a  power  is  executed  by  the  limitation  of  an  estate  to  A. 
for  life,  remainder  to  his  issue  male,  the  first  estate  wiH 
be  for  the  life  of  the  parent,  and  his  children  will  take 
as  jointenants  by  purchase  for  their  lives.  And  so  in 
every  case  a  deed  executing  a  power  is  construed  with 
the  same  strictness  as  a  regular  conveyance  by  feoff- 
ment atxommon  law.  (2)  But  a  will  executing  a  power 
is  construed  with  the  same  latitude  as  a  proper  will. 

• 

(u)  Boyle  v.  Bishop  of  Peterboroogh,  1  Yes.  Jun.  299. 

(«)  Reade  v.  Reade,  5  Yes.  Jim.  744.  Casterton  o.  Sotheriand, 
9  Yes.  Jud;  445. 

(y)  Co.Litt42a. 

(2)  See  Makepeace  v,  Fletcher,  2  Com.  457.  Tapner  v.  Merioit, 
Willes  177.  Doe  v.  Morgan,  3  T.  R.  765*  Stratton  v.  Best,  1  Bro. 
C.  C.  333. 
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Thus  in  the  case  of  the  Duke  of  Marlborough  v.  Lord 
Godolphin^  (a)  it  was  said  by  Lord  Hardwicke^  that. . 
'^  if  a  power  is  given  by  deed  to  appoint  lands  by  will^ 
and  the  person  to  whom  the  power  is  given  makes  a 
will^  and  gives  the  land  to  A.  and  hisissue^  the  law  says 
that  though  such  appointee  takes  under  the  power^  yet 
the  execution  of  the  power  being  by  will^  it  shall  re- 
ceive the.  same  construction  as  if  it  were  a  direct  de- 
vise of  lands^  viz.  the  limitation  shall  be  construed  to 
give  an  estate  tail.  So  if  it  had  been  to  A.  for  ever^ 
that  would  have  been  an  estate  in  fee.  It  was  never 
doubted  but  that  the  construction  of  the  words  would 
be  the  same  exactly  as  if  he  took  strictly  and  properly 
under  the  words  of  a  will." 

The  relief  affor{Ied  by  the  courts  of  equity  to  execu-  ErecuUon  of 
tions  of  powers  departing  from  the  terms  of  their  crea-  deriatioii  from 
tion  is  extended  liberally  to  wills.     And  even  where  their  creation 
the  defect  in  the  mode  of  execution  consists  in  making  ^m^nder 
the  appointment  by  a  toiU,  where  by  the  terms  of  the  ^•^  circum. 
power  it  ought  to  be  executed  by  a  deed,  equity  will 
consider  the  power  as  substantially  complied  withi — 
Thus  where  a  power  was  given  to  the  husband  and 
wife^  or  the  survivor^  by  any  deed  or  deeds  duly  exe- 
cuted to  charge  upon  the  lands  any  sums  not  exceeding 
3^000/. ;  and  the  husband^  who  survived^  by  his  vnll  de- 
clared that  the  3^0002.  charged  upon  his  estate  should 
be  disposed  of  for  his  younger  children's  fortunes  ;  the 
Lord  Chancellor  declared  that  the  power  was  defec- 
tively executed  by  the  testator's  will ;  but  that  such  de- 
fect ought  to  be  made  good  in  a  court  of  equity^  and 
that  the  3^000/.   was    well  charged  by  the  testator's 
will  for  the  benefit  of  the  said  younger  children,  (b) 
And  although  where  the  power  is  directed  to  be  ex- 

(a)  2  Yes.  61.)  and  see  Southby  v.  Stonehouse,  2  Yes.  610.)  and  Ro- 
binson v.  Hardcastle,  2  Bro.  C.  C.  30. 

(6)  Sneyd  v.  Trevor,  Reg.  Lib*  B.  1747.  fo.  44%  Toilet  v.  Tol- 
let,  3P.Wms.489. 
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ecuted  by  will  generally^  and  the  subject  is  real  pro- 
perty^ such  will^  according  to  most  writers^  ought  io 
strictness  to  be  executed  by  a  proper  Mdll^  with  the 
solemnities  required  by  the  statute  of  Frauds ;  yet  it 
is  well  settled  that  equity  will  relieve  against  the  defect 
of  such  execution.  This  point  was  determined  by  Lord 
Hardwicke  in  the  case  of  Wilkes  v.  Holmes^  (e)  where 
his  Lordship  held  that  the  defect  of  the  due  execution 
according  to  the  statute  might  be  supjdied ;  observing 
that  where  a  will  is  to  operate  by  way  of  appointment^ 
it  takes .  no  effect  from  the  statute^  and  that  the  ap- 
pointee does  not  claim  under  the  will^  but  by  the  deed 
directing  the  execution  of  the  power. 

In  the  view  of  a  court  of  equity^   the  great  point 
is^  that  every  power  should  be  substantially  executed^ 
not  only  as  to  the  interest  intended  to  pass  under  it^  but 
as  to  the  particular  checks  and  formalities  by  whiqh 
the  execution  was  expressly  directed  to  be  accompa- 
nied.    If^   therefore^  the  power  is  directed  to  be  ex- 
ecuted by  a  will^  the    estate  cannot  under  such    a 
Apowertobe   pOwer  be    sold  and  conveyed  to  a   purchaser.     Nor 
d^r<^ot*   ^^^  ^  power  directed  to  be  executed  by  a  will  be 
fcccxecuted  by  exccuted  by  a  d^ed ;  for  where  the  donor  of  the  power 

expressly  prescribes  the  execution  to  be  by  will^  he 
must  be  understood  to  intend  that  the  power  should  re- 
main capable  of  execution  to  the  moment  of  the  donee's 
decease ;  and  such  capability  would  be  destroyed  were 
the  power  to  be  executed  by  a  deed.  (/) 

(e)  9  Mod.  485.     And  see  1  Sch.  and  Lef.  60. 

(f)  Reid  V.  Shergold,  10  Ves.  Jun.  370. 
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SECT.  -IV. 
Election. 

THE  subject  of  election  has  been  discussed  in  a  former 
part  of  this  Treatise,  where  the  execution  of  wills  was 
under  consideration,  in  reference  only  to  the  question 
whether  an  unexecuted  will  is  of  force  to  give  birth  to 
a  case  of  election  against  the  heir  taking  a  benefit  un- 
der the  same  will. 

A  few  further  observations  seem  proper  to  be  added 
in  this  place  upon  the  general  doctrine,  as  a  branch  of 
tlie  '"^  Efficacy  of  Wills,"  the  subject  with  which  we  are 
at  present  engaged. 

The  doctrine  is  simply  this,  that  no  one  shall  enjoy  any  The  priocipie 
benefit  under  a  will  without  conforming  and  giving  ef- 
fect, as  far  as  he  is  able,  to  every  disposition  contained 
in  it ;  if  not  in  toto,  at  least  to  the  extent  of  indemnity 
or  compensation,  if  the  disposing  intention  be  clear, 
and  the  subject  of  the  disposition  certain,  (g) 

It  has  been  holden  that  where  a  testator  is  under  an 
impression  that  he  has  lawful  authority  to  dispose  of  an 
estate  or  interest,  and  such  impression  is  manifest  on  the 
face  of  the  will,  as  it  could  not  be  known  what  he  would 
have  done  had  he  been  aware  that  he  had  no  power  to 
make  the  disposition,  a  case  of  election  would  not 
arise:  (A)  but  the  danger  of  speculating  upon  what  the 
testator  would  have  done  had  he  known  his  want  of 
power  has  been  since  considered  as  a  ground  for  over- 
ruling such  a  construction ;  and  the  intention  is  now  the 
only  point  to  be  considered,  without  regard  to  the  fact  of 
knowledge  or  no  knowledge  by  the  testator  of  his  real 
authority  or  legal  predicament,  (i) 

{g)  Molyoeux  v.  Scott,  1  Bl.  377.  Whistler  v.  WelMter,  %  Ve». 
Jan.  S67. 

(A)  Cull  V.  ShoweU,  Ambl.  727. 

(i)  Whistler  v.  Webster,  2  Vcs.  Jun.  367.  Rntter  v.  Maclean, 
4  Yes.  Jon.  531.  And  see  Doet?.  Lord  George  Cavendish,  4T.  R. 
741- n. 
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From  Whistler  v.  Webster  before  cited^  where  these 
points  are  well  elucidated^  it  appears  that  where  one  has 
a  power  to  appoint  to  A.^  and  the  fund  in  default  of  ap- 
pointment is  given  to  B.^and  the  donee  of  the  power  ex- 
ercises it  in  favour  of  C,  and  gives  other  benefits  to  B., 
although  the  execution  is  void,  yet  if  B«accept8  the  bene- 
fits so  bequeathed  to  him,  he  can  take  no  advantage  of 
the  void  execution,  but  on  the  contrary  must  give  effect 
to  it  by  conveying  the  estate  according  to  the  appoint- 
ment, {j)  And  so  if  a  man  have  a  power  to  appoint  to 
two,  and  he  appoints  to  one  only,  and  gives  a  legacy  to 
the  other,  a  case  of  election  arises,  {k) 

The  late  case  of  Thellusson  v.  Woodford  gave  oc- 
casion to  much  clear  elucidation  of  this  doctrine.  (/) 

Peter  Thellusson,  by  his  will,  dated  April  2,  1796, 
amongst  a  variety  of  dispositions,  devised  as  follows : — 

^  In  case  I  shall  in  my  lifetime  enter  into  any  con- . 
tracts  for  the  purchase  of  any  lands,  tenements,  or  here- 
ditaments,  and  I  shall  happen  to  die  before  the  neces- 
sary conveyances  thereof  are  executed,  I  order  and  di- 
rect, that  all  and  every  such  contract  or  contracts,  so 
entered  into  by  me  as  aforesaid,  shall  be  completed  and 
carried  into  execution  by  my  said  trustees  after  my 
death,  and  that  the  purchase  monies  for  such  respective 
estates  and  premises  shall  be  paid  by  them,  by,  vnth, 
and  out  of  my  personal  estate  and  effects,  and  that  the 
deeds  and  conveyances  thereto  respectively  shall  be 
made  to  them,  their  heirs  and  assigns ;  and  that  they 
and  every  of  them  shall  stand,  remain,  and  be  seised 
and  possessed  of  all  and  singular  the  premises  so  to  be 
conveyed  upon,  under,  and  subject  to  such  and  the 
same  uses,  trusts,  limitations,  provisoes,  and  conditions, 
as  are  in  and  by  this  my  will  created,  expressed  and 
declared,  of  and  concerning  the  estates  hereby  directed 
to  be  purchased  by  and  with  the  aforesaid  resu/utim  of 


(j)  2  Vea-  Jun.  367. 

{k)  WoUen  o.  Tanneri  5  Yes.  Jim.  918. 

(0  13  Ves.  Jun.  209. 
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my  efitate  and  effects  in  the  manner  hereinbefore  men* 
tioned." 

^'  The  testator^  within  a  month  before  his  deaths  had 
contracted  for  the  purchase  of  real  estates  to  the  amount 
of  30,000/. 

"  The  bill  filed  by  the  trustees  prayed^  that  the  trusts 
of  the  will  might  be  established  ;  and  that  it  might  be 
declared^  whether  Peter  Isaac  Thellusson,  as  heir  at  law 
of  the  testator^  was  or  was  not  entitled  to  such  parts  or 
particulars  of  his  real  estate^  as  were  conveyed  to  him 
after  making  his  will ;  and  also  to  such  particulars  of  his 
real  estates  as  were  purchased,  contracted,  or  agreed  to 
be  purchased  by  the  testator,  after  making  his  will ;  and 
to  have  such  of  the  said  contracts  as  remained  unper* 
formed  at  his  decease  completed  for  the  benefit  of  his 

m 

said  heir  at  law,  and  to  have  the  purchase  money  paid 
out  of  the  personal  estate  of  the  testator ;  and  particu* 
larly,  that  it  might  be  declared,  whether  the  heir  was  en^ 
titled  to  such  last  mentioned  real  estates,  and  also  to  the 
legacies  and  bequests  in  the  will :  and,  if  not,  then  that 
he  might  be  put  to  his  election. 

^'The  decree^  dismissed  the  bill  filed  by  the  widow  and 
children  of  the  testator,  as  far  as  it  sought  to  have  the 
trusts  of  the  will  declared  void,  and  established  the  will. 
It  also  gave  directions  for  carrying  the  trusts  into  exe- 
cution, and  declaring  a  trust,  ^as  to  the  estates,  con- 
tracted for  by  the  testator,  after  the  date  of  his  will^ 
for  the  heir,  reserving  the  question,  whether  he  would 
be  entitled  to  the  personal  bequests  ;  and  the  same 
having  been  affirmed  by  the  House  of  Lords  upon  ap^ 
peal,  the  question  of  election  was  brought  forward 
upon  the  petition  of  the  trustees. 

^'  Lord  Chancellor  Erskine,  after  stating  that  ^  The 
prayer  of  the  bill,  filed  by  the  heir  at  law,  with  refer- 
ence to  this  point,  was  in  effect,  that  the  personal  estate 
of  the  testator  should  be  applied  to  the  completion  of 
the  contracts  directed  by  the  will  to  be  carried  into  ex- 
ecution, for  the  benefit  of  the  heir ;  and  that  he,  in 
opposition  to  the  will,  might  take  as  heir  those  estates  so 
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contracted  for ;'  and  that  the  trustees  might  stand  seised 
to  his  use^  instead  of  the  uses  of  the  will^  proceeded  thus: 
^I  give  thejudgnrent/  said  his  Lordship,  '  which  I  find 
myself  bound  to  give,  with  some  reluctance ;  considering 
this  will  as  dictated  by  feelings  not  altogether  consistent 
with  convenience.  But  this  appears  to  me  to  be  a  c^e 
of  election.  The  jurisdiction  exercised  by  this  Courts 
compelling  election^  may  be  thus  described.  A  person 
shall  not  claim  an  interest  under  an  instrument  without 
giving  full  effect  to  that  instrument^  as  fiir  as  he  can. 
If  therefore  a  testator,  intending  to  dispose  of  his  pro- 
perty^  and  making  all  his  arrangements  under  the  im- 
pression, that  he  has  the  power  to  dispose  of  all  that  is 
the  subject  of  his  will,  mixes  in  his  disposition  property 
that  belongs  to  another  person,  or  property  as  to  which 
another  person  has  a  right  to  defeat  his  disposition^ 
giving  to  that  person  an  interest  by  his  will,  that  person 
shall  not  be  permitted  to  defeat  the  disposition,  where 
it  is  in  his  power,  and  yet  take  under  the  will.  The 
reason  is  the  implied  condition,  that  he  shall  not  take 
both  ;  and  the  consequence  follows,  that  there  must  be 
an  election ;  for  though  the  mistake  of  the  testator  can- 
not affect  the  property  o(  another  person,  yet  that  per- 
son shall  not  take  the  testator's  property  unless  in  tiie 
manner  intended  by  the  testator  : — 

'^  In  every  case  of  election  there  must  be  an  inten- 
tion to  dispose  of  that,  over  which  that  person  has  no 
power  of  disposition.  That  is  the  circumstance  which 
creates  election.  The  testator,  with  this  peculiar  ob- 
ject, the  application  of  his  personal  estate  to  the  ac- 
qui^ion  of  great  landed  property,  was  not  aware  of 
the  distinction  between  real  and  personal  estate ;  and 
therefore  conceived,  that  under  this  direction  of  his 
will  as  to  his  future  contracts  for  purchases,  his  trustees 
would  be  legally  seised  according  to  the  uses  of  his  vnSL. 
As  he  had  not  the  power  to  make  that  disposition,  the 
heir  takes  those  estates  that  cannot  pass  by  the  will : 
but  the  testator  not  being  aware  of  that,  gives  con- 
siderable interests  to  his  heir ;  but  gives  those  interests 
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under  the  conception  that  the  whole  property  and  ar- 
rangement were  subject  to  his  controul ;  and  upon  that 
ground  the  principle  of  election  must  prevail. 

"  The  principle  of  election  is  plain  and  intelligible ; 
that,  if  a  person  being  about  to  dispose  of  his  own  pro- 
perty^ includes  in  his  disposition^  either  from  mistake  or 
not^  property  of  another^  an  implication  arises^  that  the 
benefit  under  that  will  shall  be  taken  upon  the  terms  of 
giving  effect  to  the  whole  disposition.  Mr.  Thellusson's 
heir  takes  these  estates^  as  if  the  father  had  not  made  a 
will :  but  my  opinion  is^  that  he  cannot  also  take  what 
is  given  tx>  him  by  the  will.     He  must  therefore  elect/' 

As  the  doctrine  of  election  involves  a  principle  of 
compensation^  it  cannot  have  place  where  there  is  no 
other  fund  besides  that  over  which  the  power  is  exer- 
cised^ or  attempted  to  be  exercised.  If,  therefore^  un- 
der  a  power  to  appoint  to  children,  a  father  makes  an 
appointment  not  warranted  by  his  power,  a  child  may 
claiih  against  it,  though  the  appointment  gives  him  a 
specific  benefit.  There  must  be  some  free  disposable 
property  given  in  substitution  for  what  is  taken  away.(m) 

And  on  this  principle  of  substitution  or  satisfaction  a 
tacit  condition  accompanies  every  benefit  bestowed  by 
a  testator,  that  the  party  benefited  shall  not  contravene 
the  intention  manifested  in  any  other  part  of  his  will. 
The  intention  of  the  testator  may  be  said  to  diffuse  it- 
self over  the  whole  will :  to  profit  by  such  intention 
therefore  in  one  part,  and  defeat  it  in  another,  would 
be  an  injustice  to  the  donor,  and  in  such  view  an  un- 
conscientious proceeding  which  a  court  of  conscience 
will  not  permit ;  and  in  this  way  effect  is  given  to  a 
disposition  of  that  which  is  not  the  property  of  him  that 
gives  it. 

But  the  mere  recital  of  an  erroneous  conception  of 
right  is  no  devise  by  implication  so  as  to  raise  a  case  of 
election  as  against  the  person  having  the  right,  and 
also  taking  a  benefit  by  the  will :    the  testator  must, 

(»0  Bristow  V.  Warde,  2  Ves.  Jun.  336. 
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by  a  positive  attempt  to  dispose^  make  his  intention 
clear,  {n) 

To  raise  a  case  of  election^  the  intention  may  there- 
fore be  considered  as  the  great  and  indispensable  in- 
gredient. Even  a  devise  to  the  heir  though  inopera- 
tive^ since  the  estate  would  be  his  by  descent^  as  by  his 
better  title^  would  nevertheless  be  sufficient  to  put  him 
to  his  election  between  the  property  so  devised  to  him 
and  his  claims  adverse  to  the  will,  (o) 

Thus  in  Welby  v.  Welby,  (p)  where  the  testator  de- 
vised certain  lands  of  which  be  was  seised  in  fee  simple 
to  his  eldest  son  and  heir  at  law  ;  and  devised  certain 
other  estates  whereof  he  was  seised  for  hfe^  and  to 
which  his  eldest  son  was  entitled  as  tenant  in  tail^  to  his 
grandson,  it  was  said  by  the  Master  of  the  Rolls^  Sir 
William  Grant,  in  giving  his  judgment,  that,  independ- 
ently of  Lord  Cowper's  decision  in  the  case  in  Gilbert, 
he  should  have  thoughts  it  perfectly  clear,  that  an  heir, 
to  whom  an  estate  is  devised  in  fee,  may  be  put  to  an 
election,  although  by  the  rule  of  law  a  devise  in  fee  to 
an  heir  is  inoperative.  Fqr  if  the  will  is  so  framed  as  to 
raise  a  case  of  election,  then  not  only  is  the  estate  given 
to  the  heir  under  an  implied  condition  that  he  shall  con- 
firm the  whole  of  the  will :  but,  in  contemplation  of 
equity,  the  testator  meant,  in  case  the  condition  should 
not  be  complied  with,  to  give  the  disappointed  devisees 
out  of  the  estate  over  which  he  had  a  power  a  benefit 
correspondent  to  that  of  which  they  are  deprived  by 
such  non-compliance.  So  that  the  devise  is  read  as  if 
it  were  to  the  heir  absolutely,  if  he  confirm  the  will ;  if 
not,  then  in  trust  for  the  disappointed  devisees  as  for  so 


(«)  Dashwood  v,  Peyton,  18  Ves.  Jan.  27.'  and  see  Forrester  r. 
Cotton,  Ambl.  388.  Read  o.  Crop,  1  Bro.  C.  C.  492.  Blake  v.  Ban- 
bury, 4  Bro.  C.  C.  21.  Judd  v.  Pratt,  13  Ves.  Jun.  168.  16  Ves. 
Jun.  390. 

(o)  Anon.  Gilb.  Rep.  in  Eq,  15.  by  Lord  C.  Cowper,  Noyes  o. 
Mordaunt,  2  Vem.  681. 

(p)  2  Ves.  and  Beam.  187. 
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much  of  the  estate  given  to  him  as  shaU  be  equal  in 
value  to  the  estates  intended  for  them. 

But  the  intention  of  the  testator^  on  which  the  obli-  The  mteDtion 
g;ation  of  the  devisee  to  elect  is  grounded;  must  be  of  ^tion*^ 
clear  and  decided^  and  not  conjectured^  and  it  must  be  ^eMfrom 
gathered  from  the  instrument  itself^  and  not  from  evi-  Jl^t^'^^^i^ 
dence  dehors  the  instrument,  (q)  -  trinsic  eri- 

It  has  indeed  been  held^  that  to  shew  what  the  testa- 
tor meant  to  comprehend  under  the  general  devising 
words^  facts  might  be  given  in  evidence  that  it  might 
appear  that  he  meant  to  deal  vdth  the  property  of  other 
persons  as  his  own,  (r)  though  this  has  been  denied  in 
other  cases,  (s) 

The  first  cases  on  the  subject  of  election  occurred  on  whero widow 
the  question   of  a  widow's  title  to  insist  on  her  dower  Jl^n^aSwe^' 
where  a  benefit  was  given  her  by  the  will  of  her  bus-  ^J^^' 
band,  by  way  of  recompence  and  substitution  for  her 
dower,  though  at  law  no  bar  of  her  dower. 

One  of  the  earliest  of  which  cases  was  that  of  Lawrence 
V.  Lawrence  in  which  many  benefits  were  left  by  William 
Lawrence,  the  husband,  to  his  wife  during  her  widow- 
hood, both  in  land  and  money,  notwithstanding  which 
the  widow  recovered  judgment  in  a  writ  of  dower.  But 
it  was  admitted  by  Powell,  J .,  that  if  in  this  case  any 
intent  of  the  devisor  had  appeared  in  the  devise,  it 
would  on  the  devise  being  pleaded  at  large  have  been  a 
bar  to  the  claim  of  dower,  (t) 

Lord  Chancellor  Somers,  on  a  bill  filed  by  the  de- 
fendant, was  of  opinion  that  in  equity  an  averment  of 
the  testator's  intent  ought  to  be  admitted,  and  that  the 

(q)  Forrester  v.  Cotton,  Ambl.  S88.  Judd  v.  Pratt,  IS  Ves.  Jun. 
168.  15  Ves.  Jun.  390.  Dashwood  d.  Peyton,  18  Ves.  Jun.  27. 
Stratton  r.  Best,  1  Ves.  Jun.  285.  Blake  v.  Bunbury,  4  Bro,  C.  C. 
21.     1  Ves.  Jun.  514.  and  see  Read  v.  Crop,  1  Bro.  C.  C.  492. 

(r)  Finch  v.  Finch,  4  Bro.  C.  C.  38.  1  Ves.  Jun.  534.  Rutter  v. 
Maclean,  4  Ves.  Jun.  531.  Pole  v.  Lord  Somers,  6  Ves.  309.  Druce 
V.  Dennison^  6  Ves.  385. 

(s)  Doe  dem.  Oxenden  v.  Chichester,  4  Dowe.  56. 

(0  Lawrence  o.  Dodwell,  1  I^rd  Raym.  438. 
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\vife^  in  such  case^  should  vKA  have  both  her  dower^ 
and  the  land  devised  ;  and  decreed  accordingly ;  which 
decree  was  afterwards  reversed  by  Lord  KeeperWright 
in  1702.  {u)  On  the  case  coming  on  before  Liord 
Cowper^  on  a  bill  filed  by  a  subsequent  remainder-man 
his  Lordship  would  not  on  so  doubtful  a  point  vary 
the  last  determination.  And  the  House  of  Lords^  in 
1717^  affirmed  Lord  Cowper's  decree. 

From  the  report  in  Lord  Raymond  we  collect^  that 
a  general  devise  by  a  husband  to  his  vnfe  cannot  at 
law  be  averred  to  have  been  intended  in  h'eu  of  dow- 
er ;  (x)  but  that  a  devise  shall  go  in  lieu  of  dower^  if 
it  appears  upon  the  will  plainly  to  have  been  the  inten- 
tion of  the  husband  that  it  should^  though  it  be  not  in 
terms  declared  to. be  by  way  of  jointure,  (y) 

The  rule  has  since  been  made  to  bear  upon  a  great 
variety  of  cases ;  and  authorises  the  position^  that  where 
a  testator  deals  with  the  property  of  another  as  his  own, 
'  and  gives  a  bounty  to  the  person  to  whose  prejudice  he 
has  so  acted^  the  person  prejudiced  shall  not  insist  upon 
his  rights  which  the  will  takes  from  him^  and  at  the  same 
time  upon  the  bounty  which  the  will  gives  him.  This  ap- 
plication of  the  rule  was  the  point  of  the  case  of  Mor- 
ris V.  Burroughs^  {z)  in  which  a  freeman  of  London 
took  upon  himself  to  dispose  by  will  of  some  orphan 
shares  to  his  children^  to  all  of  whom  he  gave  legacies^ 
and  to  some  the  residue  of  his  real  and  personal  estate^ 
and  part  of  them  electing  to  take  by  the  custom  against 
the  will^  and  others  electing  to  take  under  the  wiD^  it 
was  decreed  by  Lord  Hardwicke  that  the  orphanage 
shares  of  the  latter  should  pass  according  to  the  father's 
disposition  of  them. 

(tf)  2  Vera.  366.  3  Bro.  P.  C.  Ed.  Tomlins  484. 

(x)  Ruled  accordingly  4  Rep.  4.  a.  and  see  Co.  Litt  36  b.  9Mod. 
153.  Ayreso.  Willis,  1  Yes.  330.  French  v.  Davies,  2  Ves.  Jim.  578. 
Greatorexo.  Cary,  6  Ves.  Jun.  615. 

(y)  See  Cro.  CI.  128.  pi.  3.  Bayntum  v.  Bayntom^  1  Bio.  C  C. 
444.    Pearson  c.  Pearson^  1  Bro.  C.  C.  291* 

(«)  2  Atk.  627. 
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Where  a  particular  benefit  is  given  in  satis&ction 
of  a  particular  claim^  the  application  of  the  principle 
of  election  is  bound  by  the  specific  terms^  and  by 
election  to  take  under  the  will^  only  such  particular  claim 
is  renounced,  (a)  Unless^  indeed^  the  insisting  on  any 
other  such  claims  should  not  consist  with  the  scope  and 
intention  of  the  testator,  (b)         ^ 

Devise  of  a  copyhold  which  had  not  been  surrendered 
to  the  use  of  the  wiU  (when  such  surrenders  were  ne- 
cessary) (c)  compelled  the  heir^  taking  benefits  under 
the  will^  to  electa  either  to  insist  on  his  rights  and  re- 
nounce the  will^  or  to  give  up  his  right  in  compliance 
with  the  wiU.  (d) 

The  doctrine  does  not  depend  upon  the  descrip- 
tion^ amount^  or  value,  of  the  subject ;  but  upon  in- 
consistency with  the  intention  of  the  testator  as  ap- 
pearing by  his  will.  And  accordingly^  whether  the  in- 
terests in  question  be  remote  or  immediate^  collateral 
or  direct^  absolute  or  contingent^  the  principle  of  the 
rule  is  equally  applicable,  (e) 

But  a  person  taking  under  a  wiU  may  klso  take  an  in-  Thedection 
terest  derived  under  a  legal  estate  claimed  by  another  S^^t  j^** 
against  the  will.    •Thus,  if  a  wife  elects  to  take  an  es-  l^^of  Sn- 
tate  of  inheritance  in  opposition  to  a  will,  the  husband^  ^^^'• 
although  he  accepts  benefits  under  the  will,  may  yet  be 
tenant  by  the  curtesy  of  such  estate.  (/)     Nor  can  the 
heir^  a  married  woman^  by  her  election  to  take  a  legacy  to 
her  separate  use  under  a  will^  prejudice  the  mai:ital 
rights  of  the  husband  as  to  the  subject  of  a  void  dispo- 
sition of  the  real  property,  (g) 

(d)  See  Hoggins  o.  Alexander,  2  Yes.  31. 

(b)  Grares  v.  Boyle,  1  Atk.  509.  and  see  Jenkins  v.  Jeiikins, 
BeU's  Sapplement  250. 

(c)  See  Statute  55  Geo.  3.  c.  192. 

(d)  Goodwyn  v.  Goodwyn,  1  Ves.  226.  Frank  v.  Standisb,  I 
Bio.  C.  C.  588.     15  Ves.  391  n.     Pettiward  v.  Prescott,  7  Ves.  541. 

(e)  2  Ves.  Jun.  J897.     3  Ves.  Jan.  6. 

(/)  Lady  Cavan  v.  Pulteney,  2  Ves.  Jon.  544.  3  Ves.  Jun.  384. 
(g)  Brodie  r.  Barry,  2  Ves,  and.  B.  127. 
VOL.  I.  Y       \ 
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Where  benefits  are  devised  to   a  parent  and    his 

children^  the  claim  of  the  parent  in  opposition  to  the 

will,  will  not  bind  the  children,  who  may  still  elect  for 

themselves,  {g) 

widow's  pro-       Time  must  also  be  allowed  the  widow  for  ascertain- 

^Sty?  ^^       ing  the  comparative  value  of  the  things  between  which 

she  has  to  choose.  (A)  And  she  may  file  a  bill  to  have 
the  debts  and  legacies  paid,  and  the  funds  ascertained. 
Nor  vdll  an  election  made  under  ?i  mistake  be  bind- 
ing on  her  in  equity,  (i)  A  bequest  in  bar  of  her 
dower  and  thirds  will  not  affect  her  claim  as  next  of 
kin.  (k)  And  to  create  as  against  her  a  proper  case  of 
election,  there  must  be  either  an  express  declaration, 
'  or  a  necessary  inference  arising  from  the  inconsistency 
of  her  election  with  the  dispositions  of  the  vrill.  (I) 
Creditor  not         A  Creditor  taking  under  a  devise  for  payment  of  debts 

pat  to  election       _  i  •  -•      ^i_  i  «    . 

try  derise  for    takes  nothing  from  the  mere  bounty  of  the  testator  m 
deSi**^-  ^       the  way  of  compensation  :  he  may  therefore  insist  upon 

his  legal  claim  to  any  other  property  disposed  of  by  the 
wiU.  (m)  So  likewise  if  a'  creditor  be  heir,  he  may  op- 
pose the  vdll  as  to  part  of  the  lands  devised  for  the 
payment  of  debts,  and  come  in  upon  another  part  of 
the  fund  raised  by  the  will  for  the  same  purpose,  (n) 

Where  a  certain  thing  is  given  expressly  in  satisfac- 
tion of  a  particular  demand,  if  the  party  insists  upon  the 
demand,  it  has  been  held  that  he  must  wave  the  benefit 
so  bequeathed  in  satisfaction,  and  also  all  benefit  under 
the  whole  will.  Thus  where  S.  G.  having,  upon  his 
daughter's  marriage,  given  a  bond  to  leave  5000/.  at 
his  death  among  her  younger  children,  by  wiU  creates 

ig)  Ward©.  Baugh,  4  Ves.  Jua.  62S.   5  Ves.  Jan-  446. 

(A)  Chalmers  v.  Storil,  2  Yes.  and.  B.  223.  Boynton  v.  l^juUmj 
2  Bro.  C.  C.  445.  Welbj  v.  Welbj,  2  Ves.  and  B.  191. 

(t)  Kidney  v.  Coassmaker,  12  Yes.  Jun.  153. 

(it)  Pickering  r.  Lord  Stamford,  3  Yes.  Jnn.  337.  ib.  493. 

(0  Yillareal  r.  Lord  Gal^ay,  Ambl.  682.  French  ©.  DaYies,  2 
Yes.  Jun.  679.  Birmingham  v.  Kirvran,.  2  Sch.  and  Let  452.  aiH* 
see  Ayres  r.  Willis,  1  Yes.  231. 

(m)  Kidney  o.  Conssmaker,  12  Yes.  JTun.  13G 

(«)  Deg  V.  Deg,  2  P.  Wms.  418. 


CHAP.  II.  §  4.3  Election.  32S 

a  term  for  years  in  Crust  to  apply  the  rents  and  profits 
for  maintenance  of  his  daughter's  children  till  twenty* 
one^  and  also  gives  his  personal  estate  in  trust  to  pay 
the  produce  of  it  to  his  wife  for  life^  and  after  her 
death  to  pay  15002.  to  A.  for  one  of  the  daughters  of 
his  daughter/  and  3500/.  among  the  other  younger 
children  of  his  daughter^  as  she  should  appoint^  and 
if  no  appointment,  equally  between  them  at  twenty- 
one  or  marriage,  and  declared  that  the  legacies  should 
be  in  fuU  satisfaction  of  the  bond.  The  plaintiff  brought 
the  b91  to  have  her  share  under  the  trust  of  the  term, 
and  likewise  her  share  of  the  5000/.  under  the  bond. 
But  Lord  Hardwicke  compelled  her  to  choose,  to  claim 
under  the  will  or  under  the  bond ;  declaring  thut  if  she 
claimed  under  the  bond,  she  must  tftke  no  benefit  at  all 
under  the  wiD. 

The  issue  in  tail  may  be  put  to  their  election  by  a  de-  ^^^  ^^ 
vise  of  the  entailed  property,  if  they  are  otherwise  be-  **»«»  election. 
nefited  under  the  will ;  (p)  and  children,  to  whom  pro'- 
perty  disposable  by  the  testator  is  devised  by  a  will  in^ 
terfering  with  their  rights  under  a  settlement,  must  elect 
between  these  inconsistent  claims,  (q) 

In  favour  of  a  residuary  legatee  a  party  claiming  un-  No  election  in 
der  a  vrill,  and  against  it,  will  not  be  put  to  his  election,  siduary 
for  such  legatee  of  the  residue  is  entitled  only  after  all  ^*^****' 
claims  are  satisfied.     So  that  if  a  particular  demand  of 
any  person  taking  a  benefit  under  a  will  subjects  the 
personal  estate  to  a  debt,  no  case  of  election  is  raised 
against  such  claimant,  for  a  claim  to  the  residue  sup- 
poses the  previous  satisfaction  of  debts,  (r) 

Although  some  part  of  the  benefit  intended  by  the  Ai^ngh  put 
will  fiub  of  its  effect,  a  case  of  election  may  be  imposed  fuis,  a  cue  of 

•  1.  •  I  1  1J1  election  may 

by  what  remains  good ;  as,  where  real  and  personal  be  impowd  by 
property  were  both  given  to  the  testator's  widow,  in  bar  g^,*^™**^ 
of  her  claim  under  her  settlement,   and  the  devise  of 


(p)  Streatfield  v.  Streatfield,  Ca.  temp.  Talb.  176. 
(q)  Whistler  v.  Webster,  2  Ves.  Jun.  W7. 
(r)  3  Yes.  Jon.  385.  mid  see  2  Yes.  Jun.  561. 
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the  land  was  void^  yet  she  wad  put  to  her  electioa  be- 
tween herxlaims  under  the  setdement  (s)  and  the  be- 
quests. 
oftheprioci-  The  general  terms  in  which  the  rule  has  been  ex- 
fie  wm^M-  pressed  appear  to  imply  that  a  person,  insisting^  on  bis 
Sf  cfection^-  right  as  against  the  testator's  disposition  of  it,  must  be 
derwuu.        considered  as  abdicating  m  toto  aU  benefit  under  the 

will.  It  was  thus  propounded  by  Lord  Erskihe  in  Thel- 
lusson  t;.  Woodford,  and  in  a  variety  of  cases.  But 
where  the  circumstances  of  the  case  have  distincdy 
raised  the  question  as  to  the  extent  of  the  retribution 
to  be  made  by  the  devisee  to  those  whom  he  disappoints 
by  insisting  upon  his  title  in  opposition  to  the  will^  the 
rule  has  been  narrowed  to  the  more  equitable  principle 
of  compensation  to  the  person  so  disappointed  out  of 
the  fund  devised  to  the  party  refusing  compliance. 
Where  the  benefit  devised  to  the  noncomplying  claim- 
ant has  not  been  more  than  sufficient  to  compensate  the 
disappointed  party,  the  proposition  would  apply  in  all  its 
breadth,  as  total  forfeiture  would  not  be  more  than  com- 
pensation :  but  where  there  is  a  surplus,  a  different  con- 
sideration arises.  And  though  in  Green  t. -Green,  (1) 
Lord  Eldon  appears  to  have  held,  that  where  a  person 
elects  under  a  sc^ttlement  to  take  one  of  two  inconsistent 
benefits,'  he  is  bound  to  give  up  the  other  absolutely, 
as  being  under  a  contract ;  for  if  he  will  not  give 
the  price  intended,  he  shall  not  have  the  thing  con- 
tracted for  :  yet  his  Lordship  observed,  that  the  ques- 
tion as  to  election  was  different,  where  it  arises  under 
a  wiU ;  and  that  there  were  a  number  of  cases  deciding 
that  where  an  express  or  implied  condition  arises  upon 
a  will,  the  party  taking  is  not  bound  to  give  up  more 
than  is  enough  to  make  satisfaction  for  that  which  was 
intended  for  another; — a  distinction  adverted*  to  by 
C.  J.  De  Grey,  in  Lordk  Darlington  v.  Pulteney^  («) 


(«)  Newjnan  v.  Newman,  1  Bro.  C.  C.  180. 

(0  2  Meriv.  80. 

(tt)  See  2  Ves.  Jun.  500. 
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where  he  says  that  an  express  condition  must  be  per- 
formed  as  framed  ;  and  if  it  is  not^  a  forfeiture  is  in- 
duced. But  the  equity  of  this  Court  is  to  sequester  the 
devised  interest  quousque,  till  satisfaction  is  made  to  the 
disappointed  devisee. 

The  authorities  for  this  doctrine  of  compensation^ 
according^  to  which  the  surplus  value^  after  satisfaction 
made  to  the  disappointed  devisee^  devolves  in  the  course 
directed  by  the  will,  are  Webster  »,Mitford,(t?)  by  which 
it  was  determined  that  the  fund  forfeited,  even  where 
the  condition  was  expressed,  by  election  to  take  against 
the  will,  should  be  sequestered  only  to  compensate 
those  who  were  disappointed  by  such  election ;  Streat- 
field  V.  Streatfield,  (x)  where  the  surplus  value,  after 
compensation  to  the  disappointed  devisees,  devolved  to 
the  infant  heir,  in  his  character  of  devisee ;  Ardesoife 
V.  Bennet,  {y)  where  a  portion  of  the  legacy  bequeathed 
to  the  heir  was  appropriated  to  indemnify  the  disap- 
pointed devisee,  and  his  administrator  was  declared  en* 
titled  to  the  residue ;  and  lastly,  Welby  v.  Welby,  {z)  in 
which  Sir  William  Grant  very  explicitly  propounded  the 
doctrine  ;  declaring  that  the  devise  in  that  case  must  be 
read^  as  if  it  were  to  the  heir  absolutely,  if  he  confirmed 
the  wiU ;  if  not,  then  in  trust  for  the  disappointed  de- 
visees, as  to  so  much  of  the  estate  given  to  him  as  should 
be  equal  in  value  to  the  estates  intended  for  them. 

Thus  the  principle  of  compensation  in  these  cases  of 
election,  where  the  obligation  arises  upon  a  will,  may 
be  regarded  as  sufficiently  established ;  so  that  where 
the  intention  of  the  testator  is  defeated  by  the  specific 
subject  of  his  bounty  being  withdrawn  by  a  superior 
claim,  he  that  insists  upon  such  claim  can  take  noChing 
under  the  will,  if  what  is  thereby  given  him  is  below  the 

(v)  2  Eq.  Ca.  Abr.  36S.  {x)  Ca.  temp.  Talb.  176. 

(^)  ^  Dick.  463.  « 

{z)  2  Yes.  and  B.  lOO.  And  see  Freke  v.  Lord  BarringtoD,  3Bro. 
C.  C.  284.  WhUUer  ©.  Webster,  2  Ves.  Jan.  372.  Ward  v.  Baugh, 
4  Yes.  Jan.  627*  Blake  v,  Bonbarj,  1  Yes.  Jan*  521.  Ker  v.  Wan- 
chope,  ]  Bligb  1. 
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value  of  the  property  so  claimed  by  him  in  oppositioti 
to  the  will.  And  if  the  estate  or  thing  devised  or  be* 
queathed  to  such  opposing  claimant  is  above  the  value 
of  what  he  claims  against  the  will^  the  Court  allows  him 
to  take  only  the  surplus  of  what  is  given  to  him  by  the 
will  after  compensation  is  made  thereout  to  those  whom 
he  has  disappointed  by  his  claim ;  or  restrains  him  in 
the  enjoyment  of  what  is  so  given  to  him,  till  the  con- 
dition under  which  the  Court  considers  the  same  aa 
given  to  him  is  satisfied. 


SECT.  V. 
Estates  pur  atUer  Vie. 

29  Car.  2.  c.3.  THE  12th  sectiou  of  the  statute  of  Frauds  enacts  as 
^  ^^'  follows : — ^^  And  for  the  amendment  of  the  law  in  the 

particulars  following^  be  it  enacted,  that  from  hence- 
forth any  estate  pur  outer  vie  shall  be  devisable  by  a 
will  in  writing,  signed  by  the  party  so  deyisiog  the 
same^  or  by  some  other  person  in  his  presence,  and  by 
his  express  directions,  attested  and  subscribed  in  the 
presence  of  the  devisor  by  three  or  more  witnesses ; 
and  if  no  such  devise  thereof  be  made,  the  same  shall 
be  chaigeaUe  in  the  hands  of  the  heir^  if  it  shall  come 
to  him  by  reason  of  a  special  occupancy,  as  assets  by 
descent,  as  in  the  case  of  lands  in  fee  simple.  And  in 
case  there  be  no  special  sccupant  thereof,  it  shall  go  to 
the  executors  or  administrators  of  the  party  that  bad 
the  estate  thereof  by  virtue  of  the  grant,  and  shall  be 
assets  in  their  hands.''  (I) 

As  the  quality  of  these  estates  may  be  much  affected 
by  the  terms  in  which  they  are  granted,  being  some- 

(0  Th^se  estates  pur  outer  vie  coald  not  be  devised  within  thf 
statutes  ^  lien.  8.  c.  1.,  and  34  &  35  Hen.  8.  c.  5.  which  tast  statute 
explains  estates  of  inheritance  to  mean  estates  of  fee  simple  onfy. 
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times  limited  to  go  to  the  heirs^  and  sometimes  to  the 
executors^  administrators^  and  assigns^  which  may  vavy 
the  result  as  to  the  operation  of  testamentary  disposi- 
tions^ it  may  be  useful  to  take  rather  a  large  view  of 
their  nature^  and  the  consequences  of  the  several  en* 
actments  regarding  them. 

By  the  common  law^  where  a  man  was  tenant  for  General  and 
the  life  of  another^  by  virtue  of  a  grant  to  himself  only^  ^^,  *^*^"' 
without  mentioning  his  heirs>  and  died  during  the  life 
of  him  for  whose  life  the  estate  was  holden^  in  such  a 
case  the  first  occupant^  or  he  who  could  first  get  pos- 
session of  the  land^  was  authorised  to  keep  such  pos- 
session as  long  as  the  eesfm  que  vie  lived ;  and  this  was 
•caUed  general  or  common  occupancy.  But  this  title  of 
general  occupancy  has  given  place  to  the  regulations  of 
the  statute  29  Car.  2.  c.  3.  and  the  subsequent  statute 
14Geo.2.  c.  20.  By  the  9th  i^ection  of  the  statute  i4G.3.c.2o. 
last  mentioned^  which  recites  that  by  the  former  statute  *'  ^' 
it  had  been  enacted  that  estates  pur  auter  vie,  whereof 
no  devise  should  be  made^  should^  in  case  there  should 
foe  no  special  occupant  thereof^  go  to  the  executors  or 
administrators  of  the  party  that  bad  the  estate  thereof 
by  virtue  of  the  grants  and  should  be  assets  in  their 
hands;  and  that  doubts  had  arisen^  where  no  devise  had 
been  made  of  such  estates^  to  whom  the  surplus  of  such 
6state8>  after  the  debts  of  such  deceased  owners  were 
fully  satisfied^  should  belong ;  it  is  ptovided^  '^  that  sttch 
estates^  pur  auter  vie,  in  case  there  should  be  no  special 
occupant  th^eof.  of  which  no  devise  should  have  been 
made  according  to  the  said  act  for  prevention  of  frauds 
and  perjuries^  or  so  much  thereof  as  should  not  have 
been  so  devised^  should  go^  be  applied^  and  distributed, 
in  the  same  manner  as  the  personal  estate  of  the  tes* 
tator  or  intestate.'' 

Wherever  the  limitation  in  these  grants  pur  auter 
vie  is  to  the  granted  and  his  heirs^  the  heir  at  common 
law  is  the  person  to  take  upon  the  death  of  the  tenant 
in  the  lifetime  of  the  cestui  que  vie ;  and  in  such  a  case 
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there  never  wag  aiiy  room  for  general  occupancy^  if 
tKere  was  any  heir  to  take.  But  in  what  character  or 
capacity  he  takes  has  been  a  question  on  which  very 

Vau^Wsopi-  great  lawyers  have  held  different  opinions.    Lord  C.  J. 

nion  that  this    Vauffhau.  in  the  case  of  Holden  v.  Smallbrook.  (m) 

estate  comes  o         ^  ^  "   \     * 

to  the  heir  hy   hcld^  that  if  a  man  demised  land  to  another^  and  his 
•Mtf^  heirs  habendum  pur  outer  vie,  or  granted  a  rent  in  the 

same  manner^  though  the  heir  should  have  the  land  or 

rent  after  the  grantee's  deaths  yet  he  had  it  not  as  a 

special  occupant  (as  the  common  expression  was ;)  for 

if  80^  such  heir  would  be  an  occupant,  which  he  could 

not  be,  but  he  had  it  as  heir,  not  of  ^fee,  but  of  a  de- 

seendibie  freehold  ;  and  not  by  way  of  limitation  as  a 

purchase  to  the  heir^  but  by  descent ;  though  some  opi- 

.    nions  are,  that  the  heir  took  it  by  special  limitation. 

But  the  Chief  Justice  added,  that  he  did  not  see  how, 

'    when- land  or  rent  was  granted  to  a  man  and  his  heirs 

pur  outer  vie,  the  heir  could  take  by  special  limitation 

after  the  grantee's  death,  tohen  the  whole  estate  was  so 

in  the  first  grantee  that  he  might  transfer  it  to  whom  he 

pleased,  so  as  to  deprive  him  who  was  intended  to  take 

by  special  limitation  after  the  grantee's  death. 

Gronndiof  the      This  reasoning  is  certainly  strong  :  but  other  Judges^ 

contrary  opi-    ^|^Q^g||  jij^y  |jave  adopted  the  phrase  of  Lord  Vaughan^ 

of  descendible  freehold,  have  adhered  to  the  notion  of 
occupancy  in  the  heir^  and  have  denied  the  inheritable 
nature  of  this  kind  of  estate.  In  Low  v.  Burron,  (n) 
Lord  Chancellor  Talbot  held  clearly  that  an  estate  to  one 
and  his  heirs  pur  outer  vie  may  be  limited  to  A .  in  tail, 
remainder  to  B. ;  and  that  in  such  cases  of  limitations  \o 
the  heirs  of  the  body  of  the  first  taker,  the  words  Adrs 
of  the  body  were  only  a  description  of  the  persons  to 
take  as  special  occupants  during  the  life  of  ceUui  que 
vie.  These  estates  are  not  estates  tail ;  for  all  estates 
tail  are  estates  of  inheritance  to  which  dower  is  in- 
cident^ and  which  must  be  within  the  statute  De  Donis; 

(«>  Vtughan  187.  («)  9  P.  Wmi.  362. . 
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whereas  in  this  kind  of  estate^  which  is  no  inheritance/ 
there  can  be  no*dower^  neither  is  it  within  the  statute. 
Furthermore  an  estate  tail  is  not  liable  to  forfeiture^  nor 
punishable  for  waste^  the  contrary  whereof  is  true  of 
the  estate  in  question.  And  it  is  plain  there  can  be  no 
occupant  of  an  estate  tail^  because  none  can  have  the 
estate  but  the  issues  of  the  donee^  who  must  take  by  cKe- 
seent.  Such  too  is  the  comparative  imbecillity  of  the 
estate  pur  auter  vie,  that^  if  a  freehold  lease  for  lives  be 
limited  to  A.  and  the  heirs  of  his.  body/ with  remainder 
over^  A.  may  dispose  of  the  whole  by  any  conveyance  ^ 
in  bis  lifetime^  and  it  has  been  said. even  by  his  will 
alone,  (o) 

Again^  by  the  same  Chancellor  it  was  held^  in  Chap^ 
lin  V.  Chaplin^  (p)  that  where  a  lease  is  made  to  a  'man 
and  his  heirs^  during  lives^  the  heir  does  not  take  by 
descent^  but  as  a  special  occupant ;  and  though  it  be 
called  a  descendible  freehold^  it  is  not  really  a  descent^ 

(o)  Perhaps  the  view  which  we  have  shewn  in  the  Ist  section  of  the 
2d  Chapter  of  the  first  Part  of  this  Work,  to  have  been  taken  in  our 
courts  of  the  operation  of  a  wiU  of  land  as  an  actnal  inchoate  disposi- 
tion, to  take  effect,  and  receive  its  consummation  upon  the  death  of 
the  devisor,  was  in  some  measure  the  reason  of  Lord  Kenjon'a  dictum 
in  Doe  v.  Luxton,  6  T.  R.  293.  that  a  person  possessed  of  an  estate 
pur  outer  vicj  under  a  grant  to  him  and  the  heirs  of  his  body,  with 
remainders  over,  maj  cut  off  the  remainders  and  make  a  complete 
disposition  of  the  whole  estate  by  his  will  alone. . 

It  appears  in  the  case  of  Campbell  v.  Sandys,  1  Schoales  and  Lefroy's 
Reports  294.,  that  this  opinion  of  Lord  Kenyoo's  was  not  agreeable  to 
the  sentiments  of  Lord  Redesdale,  who  observed  that  he  could  find 
no  decision  that  at  all  warranted  that  opinion  ;  and  his  Lordship  de- 
clared himself  to  think  that  on  principle  a  will  could  not  have  that  ef- 
fect. But  he  appeared  to  ground  this  objection  on  a  view  of  the 
natnre  and  operation  of  a  will  somewhat  different  from  that  which 
was  taken  of  it  by  Lord  Holt,  Lord  Trevor,  Lord  Mansfield,  and 
Lord  Loughborough,  as  appears  in  the  Part  of  this  Work  above  ret^ 
ferred  to.  He  seems  not  to  have  regarded  it  so  much  as  a  disposi- 
tion or  appointment  of  the  lands  in  the  nature  of  a  conveyance,  as 
the  mere. designation  of  the  special  heir,  against  the  right  of  the  per* 
600  to  whom  the  property  would  otherwise  devolve. 

(p)  3  P.  Wms.  368, 
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beings  no  more  than  if  there  had  been  a  designation  of 
any  person  by  name  to  enjoy  the  estate  for  three  lives^ 
after  the  death  of  the  father^  instead  of  the  heir  at  law. 
It  has  been  accordingly  holden^  that  in  such  a  case  the 
parol  shall  not  demur^  which  is  always  allowed  in  the 
case  of  a  proper  descent  to  an  infant.  And  it  is  also  to 
be  observed,  that  such  a  succession  to  this  estate  is  no 
descent  to  toU  an  entry,  {q)  Accordingly  if  a  disseisor 
make  a  lease  to  a  man  and  his  heirs,  during  the  fife  of 
I.  S.,  and  the  lessee  die,  living  I.  S.,  the  entry  of  tiie 
disseisee  is  not  thereby  taken  away,  because  he  that 
died  seised  had  bat  a  freehold,  and  the  heirs  are  added 
to  prevent  the  occupant,  (r)  So  that  from  this  reason- 
ing it  results  that  this  estate  is  not  so  properly  a  de- 
scendible freehold,  as  a  freehold  limited  to  go  in  a 
course  of  descent;  which  limitation  prescribes  only 
who  shall  be  the  occupant,  without  i^hanging  the  na- 
ture of  the  estate  into  an  inheritance  (4).  Yet  Lord 
Yaughan  observes,  that  the  heir  of  the  grantee  pwr 
auler  vie  might  certainly  recover  by  a  writ  of  mort- 
dancester,  in  case  of  abatement,  which,  he  says,  in- 
fallibly proves  the  heir  to  take  by  descent,  as  succeed- 
ing to  one  who  died  seised  as  of  a  fee,  though  not  seised 
in  fee;  for  which  he  cites  Bracton  (5).  But  in  Wal- 
singham's  case^  in  Plowden,  the  learned  Apprentice 

(9)  Litt  Sect  387.  (r)  Co.  Litt  339  a. 


(4)  It  18  trae  the  course  of  saccession  mnst  ceitainlj  follow  the  in- 
heritable quality  of  the  land.  Thus  it  has  been  held  that  where  a 
lease  was  made  to  a  man  and  his  heirs,  during  three  lives,  of  lands  in 
Borough  English,  the  youngest  son  shall  inherit  this  descendible  fire*- 
hold*  But  there  the  special  occupancy  is  only  regulated,  as  in  (Jbe 
other  cases,  by  the  descriptive  force  of  the  word  Aeir,  taken  rrrtiwdhwi 
subjectam  materiam.    2  Freem.  395, 300.    Co.  Litt  1 1 0  &. 

(5)  Si  autem  fiat  donatio  sic,  ad  vitam  donatoris,  doniA>rio  et 
haeredibns  suis ;  si  donatorius  praemoriatur  haeredes  ei  succedent,  te» 
nendum  ad  vitam  donatoris,  et  per  assisam  mortis  antecessoris  r«cn- 
perabunt,  qui  obiit  ut  de  feodo.  Bract*  1. 2.  De  acquiieado  RciMi 
Dominio,  c.  9. 
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stated  arguendo  that  the  heir  in  such  a  case  should  not 
have  an  assize  of  mortdancester^  and  he  was  not  con- 
tradicted. 

If  a  man  grant  an  annuity  to  another  to  hold  to  him 
^nd  his  heirs  for  the  term  of  another's  life^  and  the 
grantee  die  during  the  life  of  the- cestui  que  vie^  his  heir 
shall  have  it,  according  to  Littleton,  (s)  who  neverthe- 
less concludes  with  a  qiusre  de  ista  materia.  Upon 
which  Lord  Coke  observes,  that  in  the  case  of  land  the 
heir  shall  have  it,  to  prevent  an  occupant ;  and  so  it  is 
in  the  case  of  an  annuity,  or  of  any  other  thing  that 
lies  in  grants  whereof  there  can  be  no  occupant  (6). 

It  is  worthy  of  observation,  that  in  Swinnerton's  case, 
in  Dyer,  (t)  where  a  rent  was  granted  by  fine  to  F.  io 
hold  to  him  and  his  assigns  during  the  life  of  Cassandra, 
the  grantor's  wife,  and  if  it  should  be  behind,  quod  bene 
licuU  dicta  F.  et  fueredibus  suis  durante  vita  dicta  Cas- 
sandriB  distringere,  and  F.  devised  the  rent  and  died, 
living  Cassandra,  Dyer  was  of  opinion  that  the  devisee 
should  have  it,  for  by  the  clause  of  distress  F.  had  the 
fee  simple  determinable  upon  tlie  death  of  Cassandra ; 
which  seems  an  extraordinary  opinion,  and  certainly 
opposed  by  the  resolution  in  Chudleigh's  case,  (u)  and 
numerous  other  authorities,  wherein  it  has  been  uni- 
formly held,  and  never  doubted,  that  an  estate  to  one 
and  his  heirs;  during  the  lijfe  of  I.  S.  is  but  an  estate 
for  life,  upon  which  a  remainder  may  depend.  And 
the  three  classes  into  which  a  fee  is  distributed  by  the 

(#)  Sect  739.  (0  Dyer  25^  (k)  1  Rep.  fo.  4  b. 


(6)  At  law  there  could  be  no  general  occupant  of  a  rent ;  as,  if  a 
rent  were  granted  to  A.  for  the  life  of  B.,  and  A,  had  died,  living  B., 
the  rent  would  have  determined,  2  Roll.  Abr.  160.  But  there  might 
have  been  a  special  occupant.  Under  the  statute  of  Frauds,  however, 
every  estate  pur  auier  «fe,  whether  corporeal  or  incorporeal,  is  made 
devisable;  and  if  not  devised  away,  is  made  assets  in  the  hands  of  the 
heir,  if  Urnhed  t^  the  grantee  and  his  heirs ;  and  if  not  limited  to  the 
hears,  is  made  assets  in  the  hands  of  the  execators  or  administrators  of 
the  grantee. 


occnpant. 
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v^ry  learified  reporter^  in  his  own  argument^  in  Wa]* 
skigham's  case^  clearly  excludes  this  estate  out  of  any 
description  of  a  fee ;  either  of  the  fee  simple^  the  fee 
simple  determinable^  or  the  base  fee  (7). 

The  <]uestion^  upon  the  whole^  seems  to  remain  in 
some  uncertainty  as  to  the  true  nature  of  the  estate 
where  the  grant  is  expressly  to  a  man  and  his  heirs  pur 
outer  vie,  though  the  preponderance  of  authority  seem» 
ta  be  on  the  side  of  the  doctrine  which  treats  it  as  a 
freehold  to  which  the  heir  succeeds  as  occupant  by 
special  designatiouy  and  not  by  regular  title  of  descent. 
Whether  an  There  has  been  some  •  controversy  on  the  question^ 
be^VciaJ^     whether  a  lease^  before  the  statute  of  Frauds^  to  a  man 

and  his  executors  during  the  life  of  another^  would  go 
to  the  executor  as  a  special  occupant.  Mr.  Hargrave 
has  put  this  matter  doubtingly  in  his  notes  to  Coke 
Litdeton  {x)  where  he  says^  after  citing  some  autho- 
rities  the  other  way, ''  however  some  have  thought  that 
executors  and  administrators,  if  named  in  the  grants 
might  take  an  estate  pur  auter  vie,  though  a  freehold^ 
even  before  the  statutes  29  Car.  3.  c.  3.  and  14  Geo.  2. 
c«  20.  by  which  they  are  now  entitled.''  In  West&ling 
V,  Westfaling,  (y)  Lord  Hardwicke  declared  his  opi- 
nion, that  executors  might  take  as  special  occupants ; 
and  he  further  added^  that  he  thought  it  would  be  assets 
in  their  hands.  The  same  opinion  is  intimated  by  him 
in  Williams  v.  Jekyll.  (z)  And  his  reason  for  holding 
such  estate^  so  limited^  to  be  assets,  was,  that  he  thought 
the  executor^  by  force  of  his  office,  could  take  nothing 
without  its  being  so. 

(x)  Hargr.  Co.  Litt  41  b.  ( jf)  3  Atk.  466. 

(«)  «Ves.681. 

■'■■  I.     ..II  ,         ,         ,    m      •       •  I  ».  .■■<  ■ 

(7)  Plowd.  Com.  557.  And  see  Cro.  El.  805,  where  Popham  sud^ 
that  rent  granted  to  one  and  his  heirs  for  the  life  of  I.  S.  shaft  not  be 
devisable  by  the  statutes  33  &  34  H.  8.  for  it  ismo  iee ;  and  he  added, 
that  the  greater  part  of  the  Judges  were  of  his  opinion.  But  Gawdjr 
apd  Fenner^  contra. 
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In  the  Duke'  of  Devon  t?.  Kinton  (8),  wheire  A.  hav- 
ing an  estate  to  him  and  his  heirs  for  three  lives^  set- 
tled it  on  his  daughter  and  her  husband  for  their  lives^ 
remainder  to  the  use  of  his  own  executors  ^.nd  ad- 
ministrators, and  after  the  death  of  his  daughter  and 
her  husband^  devised  the  estate  to  his  wife  and  died 
indebted  by  simple  contract;  the  question  being  whe- 
ther the  residue  of  the  term  should  be  assets  to  pay  a 
simple  contract  creditor^  it  was  so  decreed ;  for  being 
limited  to  the  executors  and  administrators  of  A.,  it 
became  personal  estate ;  and  he  could  not  devise  it 
exempt  from  his  debts^  though  due  by  simple  con- 
tract. 

There  app^rs^  indeed/  to  have  been  a  stronger 
reason  for  saying  that  an  administrator  could  not  take 
as  a  special  occupant^  since  the  law  will  not  suffer  a 
freehold  to  be  in  suspense;  and^  a  person  to  entitle  him- 
self as  special  occupant  must  enter  immediately  on  the 
death  of  the  tenant  pur  auter  vie,  which  an  administra- 
tor cannot  do^  though  an  executor  may.  (a) 

It  seemd  as  if  the  framers  of  the  statute  89  Car.  2.  inwhat qnaistjr 
meant  to  apply  the  term  special  occupant  only  to  the  the  ezMatJ 
heir.     The  words,  '  that  in  case  there  shall  he  no  spe-  tue. 
dal  occupant  it  shall  go  to  the  executors  and  be  assets/ 
seem  to  include  the  case  where  the  grant  is  express  to 
the  executors  of  the  grantee  ;  for  if  the  executor  can- 
not take  as  special  occupanty  it  is  as  if  he  had  not  been 
named  in  the  grants  and  then  the  statute  gives  it  to  him 
for  want  of  a  special  occupant. 

If  he  can  take  as  special  occupant,  it  seems  absurd 
to  say  that  the  statute  could  mean  that  in  that  character 
he  should  take  for  his  own  benefit ;  or;  that  if  named  in 
the  grant,  he  should  take  for  his  own  benefit ;  and  if  not 

(a)  Moor,  664.  907. 


(8)  2  Vera.  719. :  but  in  2  Pv  Wms.  360.  U  appears  that  th&  lease 
wu  iirigiiiallj  gnoited  to  trustees. 
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named^  that  then  the  estate  should  be  SBsets  in  his  hands 
If  he  should  be  held  to  take  as  special  occupant^  bj 
Kading  the  iivords  ^  special  occupant-  in  the  statute^  as 
if  they  had  been  stich  special  occupant;  and  as  applying 
to  the  heir  only,  whose  case  had  just  been  mentioned, 
the  case  of  the  limitation  to  executors  is  brought  fairly 
within  the  statute ;  and  then  the  construction  wonld  be^ 
that  if  the  gmnt  was  not  to  the  heirs,  the  estate  should; 
whether  executors  and  administrators  were  named  or 
not,  go  to  the  esecutors  or  administrators  as  assets. 
But  we  have  seen  that  even  if  such  estate  limited  to 
executors  and  administratons  were  held  to  be  out  of 
the  statute  aUc^ther,  still  there  is  both  reason  and  ao- 
thofity  for  saying  that  by  force  of  their  office  simply^ 
the  property  coming  to  them  must  be  assets  in  their 
hands. 

The  statute  of  29  Car.  ^.  c.  S.  makes  these  estates 
coming  to  the  heir  by  limitation,  and  as  special  occu- 
pant, for  want  of  being  devised,  (and  by  the  same  sta- 
tute Ibey  can  only  be  devised  by  a  wiHattested  by  three 
witnesses)  assets  for  specialty  creditors ;  and  in  the 
hands  of  the  executors  or  administrators,  where  there 
is  no  special  occupant,  assets  for  both  specialty  and 
simple  contract  creditors.  The  statute  of  14  Geo.  %.  c. 
20.  s.  9.  looking  to  the  case  where  there  is  no  devise  or 
occupancy,  partially  provided  for  by  the  statute  S9  Car. 
2.,  makes  the  surplus  after  payment  of  debts  applicable 
and  distributable  as  personal  estate.  And  when  the 
force  of  the  words  ^^  shall  be  applied  and  distributed" 
are  properly  attended  to,  there  seems  to  be  good  ground 
for  inferring  that  the  Legislature  intended  that  the 
executor  should  not  retain  this  surplus  beyond  the 
amount  of  the  debts,  as  special  occupant. 

Supposing,  under  these  circumstances  a  person  to 
make  a  will,  devising  the  residue  of  his  personalty,  but 
unattested  according  to  the  statute  of  Frauds,  and 
therefore  not  operating  immediately  upon  the  estate  it- 
self, that  being  still  in  its  nature  freehold,  though  at 
least  to  a  certain  extent  under  the  above-mentioned 
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statutes,  beneficially  applicabie^  as  personalty^ — ^wbat  is 
to  bea>nie  in  a  couit  of  equity  of  the  interest  after 
debtS'  paid  ?  Is  it  to  go  to  thei  I^^atee^  to  Uie  heir^ 
to  the  next  of  kin^  or  to  be  retained  by.  the  execur 
tor? 

Lord  Cowper  (b)  made  no  difficulty  of  holding  it  to  be 
pensonal  estate^  though  originally  granted  to  a  man  and 
his  heirs^  if  it  was  afterwards  by  him  granted  to  exe*- 
cutors. 

In  Westfaling  v.  Westfaling^  above  cited^  it  appears 
to  have  been  also  the  opinioiji  of  Lord  Hardwicke^  that 
an  estate  piir  auter  vie  to  a  man^  his  executors^  adminis- 
trators^ and  assigns^  was  assets  to  pay  debts  before  the 
statute.  And  in  Oldham  v.  Pickerings  (c)  which  was 
before  the  statute  Geo&  S.  (as  that  case  is  reported 
in  Cartbew)  Lord  Holt  seemed  to  entertain  a  degree 
of  doubt  whether  such  an  estate  was  not  assets  to  pay 
legacies.  It  appears  indeed  to  have  been  the  opinion  of 
the  annotator  upon  the  case  of  the  Duke  of  Devon  v. 
Atkins^  in  Peere  Williams^  first  edition^  that  there  was 
ground  for  saying,  that  if  the  executor  of*  administrator 
took  it  as  special  occupant^  the  eflfeqt  of  his  character 
as  executor  or  administrator  would  fix  upon-  his  legal 
title  an  equity  for  those  who  claim  the  personal  estate, 
to  make  him  a  trustee. 

It  seems,  therefore,  that  the  fiaite  of  property  so  cir- 
cumstanced was  not  very  well  settled,  independently.of 
the  statutes  of  Charles  II.  and  Geoi^e  IL  We  perceive 
too,  by  the  recital  in  the  clause  relating  to  this  sub- 
ject, in  the  statute  of  Geo.  2.  c.  14.  that  doubts  had  ex^ 
isted  after  the  provision  by  the  12th  Section  of;  the  sta- 
tute 29  Car.  2.  c.  3.  as  to  the  persons  to  take  after  the 
payment  of  the  debts,  and  that  the  clause  in  question 
of  the  14th  Geo.  2.  was  made  to  exclude  such  doubts. 
By  this  statute  of  George  II.  therefore  it  was  provided 
that  the  surplus  should  be  applied  and  distributed  as 

(b)  2  Vera.  719.     2  P.  Wins.  380. 

(c)  1  Lord  Ra^m.  06.  Carth.  376. 

3/ 
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petsonal  estate.  Upon.which  clause  the  present  Chan- 
cellor declared  himself  to  have  a  strong  inclination  that 
.the  meaning  vvas  that  the  residuum  of  such  estate  was 
to  go  with  the  rest  of  the  personalty^  where  Uiere  was  a 
will^  and  to  the  next  of  kin  where  there  was  an  intes- 
tacy ;  and  that  the  language  of  the  statute  would  bear 
this  out^  for  it  would  be  extraordinary  that  persons 
claiming  by  bequest  should  not  have  been  attended  to, 
when  even  upon  the  statute  of  Charles  II.  Lord  Holt 
doubted  as  to  legacies. 

The  true  state  of  the  question  in  Ripley  v.  Water- 
worth  {d)  was^  whether^  if  notwithstanding  the  sta- 
tutes of  Car.  2.  and  Geo.  3.  the  interest  in  such  an^  es- 
tate comes  to  the  executor  in  the  nature  of  a  fcediold, 
though  by  force  of  those  statutes  applicable  to  a  certain 
extent  as  personalty;  a  will  not  attested  by  three:  wit- 
nesseSy  but  disposing  of  the  residue  of  the  personalty^ 
will  give  to  the  residuary  legatee^  after  the  debts  paid^ 
a  title  to.  caH  upon  the  executor  for  his  benefit.  Upon 
this  case  Lord  Eldon  observed^  that  he  could  not  adopt 
the  principle  of  considering  the  estate  as  persona],  to 
the  point  of  giving  creditors  a  claim  upon  it,  without 
going  farther.  His  Lordship  was  of  opinion,  that  after 
the  debts  were  paid  in  obedience  to  the  statute,  the 
character  of  executor  still  remained  in  him,  whether 
considered  as  special  occupant  or  not;  that  such  cha- 
racter raised  a  trust  in  Aim,  and  an  interest  in  others. 
To  the  extent,  therefore,  of  giving  an  interest  to  all, 
who  were  in  a  situation  to  claim  the  personal  estate,  it 
teas  personal  estate. 

ItJs  to  be  observed,  that  in  such  a  case  the  heir  could 
have  no  title  ;  for  he  could  only  take  as  special  occu- 
pant, and  if  as  special  occupant,  still  as  occupant ;  and 
there  could  be  no  occupancy  without  a  previous  va- 
cancy, whereas  the  estate,  in  the  case  supposed  would 
be. full  of  the  executor.  If  the  executor  has  it,  the 
great  question  is,  how  he  has  it  ?  is  it  freehold  or  per- 

(d)  7  Ves.  Jun.  4915. 
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«oiiaI  estate  ?  (e)    Is  that  which  by  one  statute  has 
been  made  personal  to  the  extent  of  being  assets^  and 
therefore  subject  to  be  sold  as  such  upon  a  fieri  fa- 
ciasj^  (f)  and  by  another  statute  distributable  under  ad- 
ministration out  of  the  spiritual  courts  still  to  be  consi- 
dered as  in  the  nature  of  freehold  in  the  hands  of  the 
executor^  with  respect  to  any  person  claiming  the  per- 
sonal estate  ?  There  is  besides  great  difficulty  in  saying 
what  shall  become  of  such  an  estate  with  this  ambiguous 
sort  of  character  belonging  to  it^  in  case  of  the  death 
of  the  executor,  if  he  takes  it  as  special  occupant  in 
the  nature  of  a  freehold.    Such  a  case  would  be  sur- 
rounded  with  difficulties,  (g)  ^  Since^  however^  the  sta* 
tute  uses  only  the  expression  pur  auter  vicj  not  distin- 
guishing between  the  grant   to  a  men's    heirs  an4 
to  his  executors^  in  imposing  the  necessity  for  three 
witnesses  to  validate  a  devise  of  it^  the  residue  in  the 
case  above  alluded  to  would  not  pass  strictly  by  the 
will.     But  Lord  Eldon  was  of  opinion^  that  in  a  court 
of  equity  the  estate  vras  to  be  considered  as  belonging 
to  those  who  take  personal  estate .  by  an  equity  attach- 
ing* upon  the  character  of  executor  as  executor.    And 
he  resembled  it  to  the  case  of  stock  which  can  properly 
be  disposed  of  only  by  a  will  with  two  witnesses  ;  (9) 
but  which^  according  to  Lord  Thurlow^  where  it  is  not 
so  bequeathed^  devolves  upon  the  executor  in  trust  for 
those  who  are  entitled  to  the  personal  estate^  under  the 
residuary  bequest ;  the  will  operating  as  a  direction  to 
the  executor  how  to  apply  it,  though  it  was  not  in 
ptrictiiess  devised  by  the  will,  (h) 

<«)  Atkinson  V.  Baker,  4  T.  R.  931. 

(/)  See  OUeraono.  PiekeriDg,  1  Lord  Raym.  96.  Comb.  29h 

lg)7Ves.3vauM5.45l,. 

(A)  7  Yes.  Jon.  448. 453. 


(9)  By  3S  Geo.  3.  c.  M.  s.  14.  and  35  Geo.  3,  c.  14.8. 16.  it  is  pro.  ^ 
vided  that  attpersons  possessed  of  any  share  or  interest  in  the  funds^ 
•r  any  estate  therein^  nay  devise  the  same  hy  will  in  writing,  attested 
hg  two  or  morecredible  witfUsses* 

veil.  I*  Z 
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Upon  the  whole,  thcrefbrei  as  the  qiiiistion  noiT 
stands,  upbii  the  authority  bf  the  much  ireasofied  iStfse 
of  Ripley  v.  Waterworth,  an  edlate  jilted  to  a  into, 
his  executors,  admiriistrtlob,  and  assign*,  f6r  the  lift  of 
another,  though  devisaWe  as  to  th^  legiil  inteWsrt  ottly  by 
a  will  with  three  witnesses,  is  in  equitable  cbbsideraCioli, 
personal  estate,  or  in  the  nature  of  personal  estate,  in  th* 
liands  of  the  executor;  and  the  benefit  as  to  the  surplus 
belongs  to  the  legatee  under  the  wiB  as  such,  thottgh 
the  will  id  not  attested  so  &  to  pass  it  at  law.  In  A 
word,  tt  is  personal  estate  aSs  to  fhoste  cMiming  «s  ere- 
ditors  and  representatives.  But  yet  flie  essential  chfer*fc- 
ter  of  the  estate  as  a  freehold  reWaihs,  as  to  bther|*r-^ 
sons,  who  can  only  take  the  legal  intcifest  in  it  by  4cb*- 
Veyance  applicable  to  freehold  property. 


SECT.  VL 
Appointment  of  GuardiaM  hy  Wilt. 

THE  principal  object  of  the  statute  4r  and  3  Phifip 
and  Mary,  c.  8.  was  to  prevent  the  pracfice  of  taking 
away  or  marrying  maidens  under  sixteen,  against  the 
consent  of  their  parents:  and,  as  Mr.  Hargrave(l) 
has  observed,  the  statute  prohibited  it  in  terms  which 
implied  that  the  custody  and  education  of  such  fe- 
males should  belong  to  the  father  and  mother,  or  the 
person  appointed  by  the  former,  by  his  last  wiD,  or  by 
act  in  his  lifetime.  But  this  statute  applied  only  to 
the  case  oi  female  children.  The  object  oF  gitiH^to 
the  father  this  appointment  was  more  generally  X>ro- 


(1)  See  llargr.  Col  Litt  8*.  a.  (14).  The  Iteader  isteftfred  t» 
the  Notey  of  this  gentiemin  oti  the  Coftunentary  upon  UltMda  S>r  i 
diost  abte  etid  infractite^Ja^MltgadbB  i6f  the  iwraiag  rfmwrting  *» 
several  sorts  of  goRrdianship  known  to  ovr  law. 
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vided  for  by  the  statute  12  Car.  2.  c.  %t.  sect.  8^  9.^ 
which  enacts^  that ''  where  any  person  shall  have  any 
chOd  or  children  under  the  age  of  twenty-one  years,  and 
not  married  at  the  time  of  his  death,  it  shall  be  lawful  for 
the  father  of  such  child  or  children,  whether  born  at  the 
time  of  the  decease  of  such  lather^  or  at  that  time  en 
venire  sa  mere,  or  whether  such  father  be  within  the  age 
of  twenty  -one  years  or  at  full  age,  by  his  deed  executed 
in  his  lifetime,  or  by  his  last  will  and  testament  in  writ- 
ing, in  the  presence  of  two  or  more  credible  witnesses^ 
in  such  manner,  and  from  time  to  time,  as  he  shall 
think  At,  to  dispose  of  the  ciistody  and  tuition  of  such 
chikt  or  children^  during  such  time  as  he  or  they  shall 
respectively  remain  under  the  age  of  twenty-one  years^ 
er  any  lesser  time,  to  any  person  or  persons^  in  posses- 
sion or  remainder^  other  than  Popish  recusants ;  and 
such  persons  to  whom  the  custody  of  such  child  shall 
be  so  disposed  or  devised^  may  maintain  an  action  of 
ravishment  of  ward^  or  trespass  against  any  person  who 
shall  wrongfully  take  away  or  detain  any  such  child,  for 
Hie  recovery  of  such  child,  and  recover  damages  for  the 
same,  in  the  same  action  for  the  use  and  benefit  of  such 
child.  And  such  person  to  whom  the  custody  of  such 
child  shall  be  so  disposed  or  devised  may  take  into  his 
custody  to  the  use  of  such  child,  the  profits  of  all  lands^ 
tenements,  and  hereditaments  of  such  child,  and  also  the 
custody,  tuition,  and  management  of  the  goods^  chat- 
tels, and  personal  estate  of  such  child  till  his  or  her  age 
ef  twenty-one  years^  or  any  less  time^  according  to  such 
disposition  aforesaid^  and  may  bring  such  actions  in  re- 
lation thereto  as  by  law  a  guardian  in  common  socage 
may  do.  ^ 

Before  entering  upon  the  consideration  of  this  sta-  2;"S2!^i* 
tote  of  Charles,  it  seems  proper  to  make  a  few  observ-  ^j^jj^^  by 
atiotts  on    the  guardiansjiiips  at  common  law  and  by 
custom. 

By  the  custom  of  the  province  of  York  (which  cus- 
4om  the  jtatttte  of  12  Car.  2.,  being  general^  does  of 
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course  control  wherever  they  are  in  opposition)  « the 
&ther,  by  his  last  ivill  and  testament^  might  for  a  time 
commit  the  tuition  of  his  child  and  the  custody  of  his 
person ;  which  testament  and  appointment  was  to  be 
confirmed  by  the  ordinary^  who  was  to  carry  the  same 
into  execution.    And  upon  the  omission  of  the  father 
to  exercise  his  power^  the  mother  mighty  after  bis  deaths 
make  a  similar  appointment.     And  as  the  statute  con- 
fines the  power  of  appointing  a  testamentary  guardian 
to  the  father  only^  the  custom  still  operates  within  its 
local  extent^   to  give  an  authority  to  the  mother  in 
respect  to  the  personal  estate  (to  which  only  the  cus- 
tom extends)  which  she  would  not  possess  by  virtue 
of  the  statute.    The  statute  of  Charles  the  Second 
has  no  negative  words  to  restrain  the  custom  in  thir 
respect. 
ouardiansbip        By  the  samo  statute  whereby  the  father's  power  of  ap- 
wUn  ab^^ii-   pointing  a  guardian  of  his  children  by  will  was  created^ 
***•  the  tenure  by  knight's  service,  out  of  which  the  guard- 

ianship by  chivalry  arose,  was  abolished ;  and  with  it  feD 
to  the  ground  this  dominion  of  lords  over  the  hxkn  of 
their  tenants,  which  was  as  inconsistent  with  the  rights 
and  duties  of  nature,  as  with  .the  principles  of  rational 
and  liberal  policy.  For  this  guardian  was  not  apcount- 
able  for  the  profits  made  of  the  infant's  land  during  the 
wardship ;  and  though  he.  is  said  to  have  been  subject 
to  the  duty  of  maintaining  the  infant,  in  a  manner 
agreeable  to  the  fortune  and  rank  of  such  infant,  it  does 
not  well  appear  by  what  means  he  was  to  be  compelled 
so  to  do.  This  guardianship  existed  rather  for  the  interest 
and  profit  of  the  guardian,  than  as  a  trust  for  the  bene- 
fit of  the  ward;  and  was  saleable,  transferable,  and  trans- 
missible, like  any  other  property. 
iSttu*^id  The  other  descriptions  of  guardianship,  by  nature — 
■ocige  tenai«.  ^y  nurture--and  that  arising  out  of  socage  tenure^  atffl 

subsist,  though  very  littie  is  now  heard  of  them  in  our 
Courts,  since  this  office  is  usuaUy  assigned  under  the 
statutt  abovementioned ;  and  where  that  is  neglected  ta 
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be  done,  the  jurisdiction  of  the  Lord  Chancellor,  nov^ 
established,  though  of  dubious  and  obscure  orig^in,  is 
generaUy  resorted  to.  These  three  last- mentioned  kinds 
of  guardianship  ate  all  exercised  with  a  responsibility  iot 
the  profits  of  the  estate.  In  the  strict  legal  notion  of  a 
^ardian  by  nature,  it  can  be  c^xercised  only  with  re- 
spect to  the  heir  apparent^  and  not  the  other  children. 
Either  fieither  or  mother  may  be  such  guardian ;  but 
the  father  has  priority,  and  superior  privilegeis.  Thus 
while  the  tenure  by  knight's  service  continued,  the 
father  claiming  this  guardianship  by  nature,  was  enti- 
tled to  the  custody  of  the  infant's  person,  even  against 
the  lord  in  chivalry  ;  which  was  a  preference  not  con- 
ceded by  the  law  to  the  mother  when  happening  to  be 
guardian  by  nature,  as  she  might  be.  The  father  and 
mother  may  also  be  the  guardians  by  nurture,  where 
tiiat  species  of  guardianship  is  let  in  by  the  want  of  any 
other  superior  claims,  for  it  only  takes  place  where  the 
infant  is  not  in  circumstances  to  attract  any  other  de- 
scription of  guardian.  This  extends  no  further. than 
to  the  custody  and  government  of  the  infant's  person^ 
and  determines  at  fourteen  in  both  males  and  females. 
The  guardianship  in  socage  can  only  take  place  on 
a  descent  like  the  guardianship  by  chivalry ;  and  arises 
only  where  the  infant  is  seised  of  lands,  or  other  here- 
ditaments lying  in  tenure,  and  holden  by  socage.  The  title 
to  it  is  in  such  only  of  the  infant's  next  of  blood  as  can- 
not be  inheritors,  according  to  the  laws  of  descent  in  real 
property,  to  the  socage  estate,  and  is  not  restricted  to  the 
whole  blood.  And  the  quality  which  principally  distin- 
guishes this  guardianship  from  the  guardianship  in  chi- 
valry is,  that  it  is  a  personal  trust  wholly,  for  the  benefit 
and  interest  of  the  infiamt.  The  power  of  this  guardian 
over  personal  estate  has  been  doubted :  but  the  learned 
Editor  of  Coke  on  Littleton  has  observed,  that  the 
custody  of  the  person  should  seem  to  draw  after  it 
the  custody  of  every  description  of  property  for  which 
the  law  has  not  otherwise  provided :  which  idea/  he 
adds^  receives  countenance  from  the  instance  of  copy- 
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holds  and  inheritances  not  lying  in  tenure  being  placed 
by  the  law  in  the  hands  of  this  guardian^  which  can  only 
be  accounted  for  by  the  same  reasons  which  may  be  giv^i 
for  including  personalty  under  the  same  custody*  And  be 
further  remarks  that  this  opinion  is  strongly  confirmed  by 
the  manner  in  which  the  12  Ca  r.2.  c.  24.  regulates  the 
powers  of  the  guardian  which  it  enables  a  father  to  ap- 
point; for  that  statute  authorizes  such  guardian  to  talce 
the  custody  of  the  infant's  personal  estate^  as  well  as  of 
his  lands;,  tenements^  and  hereditaments^  and  provides 
that  he  may  bring  such  action  or  actions  in  retetioQ 
thereto^  as  by  law  a  guardian  in  common  socage  might 
do.  {i)  There  is  a  remark^  however^  of  Lord  Chief 
Justice  Vaughan  (Ar)  which  conveys  a  different  opinion ; 
for^  speaking  of  the  guardian  under  the  statute^  he 
says^  ^'  this  new  guardian  hath  the  custody  not  only  of 
the  lands  descended  or  left  by  the  father^  but  of  lands 
and  goods  any  way  acquired  or  purchased  by  the  ia« 
fant^  which  the  guardian  in  socage  had  not/' 

The  guardianship  by  soci^e  expires  when  the  in- 
fant^ either  male  or  female^  attains  fourteen  ;  tand  the 
interval  between  fourteen  and  twenty  one  is  said  to  be- 
long to  the  guardian  by  nature^  if  no  other  i^^iated. 

But  this  guardianship^  as  all  others  whidi  m%ht 
otherwise  take  place  at  the  death  of  the  fether  is  su- 
perseded by  the  exercise  of  the  power  given  him  by 
the  statute  12  Gar.  2.  c.  24.  which  professedly  proceeds 
upon  the  model  of  the  guardianship  by  socage. 
mo^(^       Under  this  statute  it  is  clear  upon  the  words  that 

none  but  the  father  can  appoint ;  and  it  is  held  equally 
clear  according  to  the  sense^  that  the  guardian  ap- 
pointed by  him  cannot  appoint  another  guardian ;  -for 
it  is  a  personal  trusty  and  not  assignable.  (/) 

The  power  as  to  its  objects  is  held  to  be  confined  to 
legitimate  children^  (in  which  are  included  those  em 
ventre  samere,)  and  by  the  words  of  the  statute  tliese 

(0  Fonbl.  Treat.  Eq.  3d  ed.  p.  ^42. 

(Jk)  Vaugh.  186. 

(0  Vaugh.  179.  3 


Hfi^t  b^  under  twi?^j-one,  and  unmaarriefl,  $Lt  Jhe  ^ 
cease  of  the  fot^er.  It  extepd$i  not  to  illegitimate  cj^iild- 
req;  though  such^  if  females^  have  b^en  held  to  be  wijthin 
$he  sts^ute  of  Philip  apd  Mary  (3). 

If  the  ^1  be  made  merely  for  naming  ^,  guftrdJaA  Pn>bate  a&t 
under  this  statute^  and  for  no  o^her  purpoeij^^  such  ^^{1  T^no^tyof 
iijeed  not  be  proved  in  the  spiritual  court ;  fpr  as  19  ml^t^totiM 
such  case  the  appointment  takes  effect  fiolely  by  forc^  '^^^* 
qf  the  statute^  the  temporal  courts  are  the  proper  judges 
tberjeof  .  (m)  Bjut  if  the  will  contains  also  dispositions  .of 
the  persoqalty^  it  sepms  that  the  whole  will  must  be 
picoved^  which  probate  will  be  effectual  so  far  as  the 
personalty  is  poncerned^  but  of  no  avail  in  respect  to 
t(ieappoint|nQut  of  guardian.    Audit  seems,  to  be  im- 
gaai^xial  by  yf)\9t  words  the  apppiutment  is  signified^  if 
tjie  me^nJipg  sulKici^tly  appears.  (») 

If  the  fctthf^r  exercifes  his  power  of  appointmejat  un*  Appointment 
der  the  statute  by  deed>  ^s  he  may,  it  has  heeu  beW  by  ^^^  aLi 
tliat  such  disposition  by  deed  may  be  revoked  by  wiU.(o)  SJiJ^tX^r 
Put  no  appoiptment  can  be  revoked  by  a  subfiequent  ««biebywai, 
lestamentacy  appfDiptment,  unless  it  be  executed  wilth  mut'b^dS^ 
the  djieipi:^iUep>  or  directly  imp9irt  to  be  a  revocar  "*^*^ 

..WJtMr^^e  ^ppointmfint  has  been  made^^^he  gi^ar-  in^oftk^ 
idians^ip  shall  pqt  b^  dc^te^ mined  by  the  marriage  of  the  ^ 
ipfant  before  twerity-Quei  for  the  9iBt\kt^  declares  that 
gii^h  guardiaiiship  shciU  coptinue  durimg  the  tipie  th^t 
he  ^buU  renii|in  under  twenty-oue.  The  father^  thougb 
linger  age  himpf^lC  may  appoint  by  virtue  of  thi^  statutp; 
ancl  tbough  he  cQuld  not  devise  the  land  in  ^rust  fof  th^ 

(m)  1  Vent  207.  Lady  Chester's  Case. 

(ft)  Swinb.  p.  3.  c.  12. 

(o)  Fineh'B  Rep.  833.  Lord  Shafteslmry  v.  Hannam. 


(3)  See  8tnaige  1163^  Rex  t.  €4>raefoith.  But  the  Court  will^  im« 
less  there  is  some  objection,  adopt  the  nomination  of  the  father*  2  Bn^ 
C.  C.  583*  Ward  v.  St.  Paul,  o&d  note.  So  it  seems  also  if  the  ap« 
pointment  be  not  made  agieeitblj  to  the  statnte.  Dick*  52T.  Maf  v« 
May. 


t4i 


Rcmedief. 


Powers  df  a 

teatamentarjr 
goarduui. 


EfficfMf  Oj  Wills.  [PArltt  If. 

infect  directly^  yet  the  hn4  will  follow  as  an  incident 
by  law  attending  upon  the  custody  of  the  heir.  (9) 

The  g^uardian>  when  regularly  appointed  under  this 
statute^  takes  place  of  all  other  guardians;  and  may  have 
a  writ  of  ravishment  of  ward  if  the  infant  be  taken  from 
him^  as  the  guardian  by  knight's  service^  or  by  socage^ 
might  have  had  at  common  law^  and  shall  recover  da- 
mages as  for  the  ward's  benefit,  (r) 

This  guardian  being  constituted  upon  the  model  of 
the  socage  guardian^  and  coming  in  the  place  of  the 
father^  has  an  interest  joined  with  his  trusty  though  not 
an  interest  for  himself,  (s)  But  though  it  was  agreed 
in  the  case  of  Parry  v.  Hodgson^  (f )  that  a  testamentary 
guardian  by  the  statute,  until  the  infont  was  twenty* 
one  years^  had  the  same  interest  as  a  guardian  in  soc^e 
till  the  infant  was  fourteen ;  yet  it  was  holden  that  a 
testamentary  guardian  could  not  make  a  leased  the 
infant's  land,  but  that  such  lease  was  absolutely  vmd. 

It  seems  he  may  pay  out  of  the  rents  and  profits  the 
interest  of  any  real  incumbrance,  and  even  the  principal 
of  a  mortgage  :  (u)  but  it  has  been  held  that  he  is  not 
compellable  to  apply  the  profits  of  the  infant's  estate  to 
pay  off  the  bond  debts  of  the  ancestor,  (x)  Nor  can 
he^  without  the  direction  of  the  Courts  convert  the  real 
into  personal,  or  the  personal  into  real  estate,  {y)  He 
is  subject  to  an  action  of  account  as  soon  ar  his  guar- 
dianship is  at  an  end^  but  not  before;  for  the  rule. of  the 
common  law  is,  that  an  action  of  account  does  not  fie 
while  the  guardianship  continues.  However^  in  equity, 
the  infant  may,  hyptoehein  ami,  sue  his  guardian  for  an 
account  during  the  minority.  That  Courts  it  is  said^  often 
gives  extrajudicialdirections  for  an  infant,  and  hears  an 
indifferent  person  as  amicuB  curia.  And  it  was  observed. 


(9)  Vanghan  187. 

(r)  See  the  case  of  Mr.  J.  Eyre  o.  the  Countess  of  Shiftetbnrfy 
SP.Wins.  103* 
(f)  Vanghtti  181.    2  P.  Wins.  182. 
(0  2  WOs.  129,  IB5.  (tf)  Prec  10  Ch.  197. 

(:r)  3  Vera.  SOS.  (^)  1  Vem.  405, 435. 
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by  Lford  Hardwidce^  that  in  Lord  Macdesfidd's  titae; 
in  the  case  of  Lord  Dudley^  a  stranger  came  and  com- 
plained of  the  abuse  of  the  in&nt's  estate  by  the  guar- 
dian j  and  upon  this  application/ and  his  undertaking  to 
pay  tile  costs^  the  Court  directed  tiie  Master  to  examine 
the  receiver's  accounts^  and  see  whether  the  infant  was 
wronged  or  not.  (z)  By  the  statute  4  Anne^  c.  16.  ac- 
tions of  account  may  be  brought  against  the  executors 
or  administrators  of  guardians.  But  a  guardian  is  en- 
titled to  all  his  reasonable  costs  and  expenses ;  and^ 
therefore^  he  ought  not  to  be  charged  as  receiver^  be^ 
cause  then  it  seems  he  would  lose  these  costs  and  ex- 
penses^ but  as  guardian,  by  name ;  for  costs,  it  is  said, 
are  in  general  aUowed  only  to  guar^ans  or  bailiffs,  as 
such,  and  not  to  mere  receivers,  (a) 


SECT.  VIL 

Statute  of  Fraudulent  Demses. 

A  DEBTOR  by  specialties  might,  by  devising 
bnds,  have  deprived  his  specialty  creditors  of  aU  re- 
medy against  this  part  of  his  property,  until  the  statute 
3  &  4  William  and  Mary,  c.  14.  was  passed.  But  by 
this  statute,  '^  reciting  that  it  was  not  reasonable  or  just 
that  by  the  practice  or  contrivance  of  any  debtors  their 
creditors  should  be  defrauded  of  thdr  just  debts, '  it  was 
enacted  *^  that  all  wills  and  testaments,  limitations,  dis- 
positions, and  appointments  of  or  concerning  any  nia- 
nors,  messuages,  lands,  tenements,  and  hereditaments, 
or  of  any  rent,  profit,  term,  or  charge  out  of  the  same, 
whereof  any  person,  at  the  time  of  his  or  her  decease, 

(»)  Earl  of  Pomfiret «.  Lord  Windsor,  2  Yes.  484*  See  also  3  P. 
Wms.  lig.    3Atk.(»5. 

(a)  1  Freem.  178.  1  Leot  319.  and  see  the  statute  4  Aime^  c.  IS. 
•ec.37* 


9bQ9ld  be  seised  in  fee  aiinple  ia  possession^  re?eraqQ, 
or  renuwder^  or  have  power  to  dispose  of  th/e  same  bj 
his  Of  ber  lest  will  apd  testament  Uiereafter  to  be  made» 
should  be  deeped  and  tolken,  only  as  ^gaw^^  such  cvfs- 
ditor  or  creditoissi  as  rafpmsai4>  bin,  ber:,  or  tbeir  lyeiie^ 
suecessops,  exei^toiv.  admiy^istralofs^  and  ^mgns.,  a^ 
every  of  them^  to  be  fraudulent^  and  cloaj^y^  abs9lu<^^ 
and  utterly  vqid^  lrustr«te,  and  of  none  efl^." 

And  by  section  9-  -'  for  the  means  that  sucb  crediCoc^ 
may  be  enabled  tp  recover  their  said  debts/'  it  was  m- 
aeted^  ^'  tbat  in  th/s  cases  before  mentioned^  every  w^ 
creditor  or  creditors  should  m^  wght  bai?e  and  bplwot 
tein  his,  her>  or  their  action  of  debit  #pqa  his^  ber^  ^ 
their  asi4  bonds  aud  spi^cisjjji^^  ^wnsttbe.  bi^ij:  end 

heirs  at  law  of  such  obligor  or  obligors^  wH  SNch  der 
visee  or  devisees  jointly ;  and  such  devisee  or  devisees 
should  be  liable  and  chargeable  for  a  fidse  plea  by  him 
or  them  pleaded,  or  for  not  confessing  the  lands  or  tene- 
ments to  him  descended." 

And  by  section  4.  it  was  enacted,  '^  that  where  there 
should  be  any  limitation  or  appointment,  devise  or  dis- 
position, of  or  concerning  any  manors,  &c..  for  the  rais- 
ing or  payment  of  any  real  and  just  debt  or  debts,  or 
any  portion  or  portictns,  sum  or  4ni|Ds  of  money,  ibr  any 
child  or  children  of  any  person  other  than  the  heir  at 
law,  acoocding  to  on  ii|  pursuance  of  any  mMrriege  coo- 
Ivact,  or  agreeonent  in  writing,  b^nafide  made  before 
such  marciage,  the  same  and^vei^of  them  should  be 
in ifidl  force ;  i^nd  the  same  manors,  Ac.  shoiddJbe  bolden 
and  enjoyed  by  every  such  person  or  persons,  his,  iMTi 
and  their  heirs,  ejceeutors,  administratora,  and  aasigiis, 
for  when)  the  said  limitation,  appoii^tinent,  devise,  er 
^sposition  -was  «Mule,  and  by  his,  her,  and  their  trustee 
or  trusteesj  his,  her,  end  their  heirs,  executors,  adonnia- 
tsators,  and  assigns,  4br  such^  estate  orintcirvt  as  should 
be  so  limited  or  appointed,  devised  or  disposed^  until 
such  debt  or  debts,  portion  or  portioAs^  should  be  raisedj 

paid^  and  satisfied/' 

And,  lastiy,  it  was  enacted,  ^^  that  all  and  every  dei 


€«AF.  u.  §  7.}    Statute  ofFFO^tdent  Deokes.  ^ 

visee  and  devisees  made  liable  by  that  act^  should  be 
liable  and  chargeable  in  the  same  raaniver  as  the  heir 
at  law^  by  force  of  that  act,  notwithstanding  the  kndsj. 
tenements^  and  hereditaments  to  him  or  them  deTised 
should  be  aliened  before  the  action  brought." 

This  statute^  in  respect  to  this  part  of  its  provisions, 
may  be  considered  as  suppletory  to  that  of  the  ISEliz/ 
c.  5.  against  fraudulent  conveyances,  and  as  designed 
to  extend  the  remedy  to  fraudulent  Revises. 

It  has  been  determined  that  an  action  of  covenaat 
doe»  not  come  within  the  remedy  given  by  this  statute^ 
which  is  confined  to  cades  of  debt;  for  though  the 
vrord  specialties  is  used  as  well  as  bonds,  yet  when  the 
means  of  recovery  are  provided^  the  intention  of  the 
statute  is  pbinly  confined  to  debts,  and  those  specialties 
on  which  an  action  of  debt  lies.  The  statute  speaks 
throughout  of  debts,  and  a  breach  of  covenant  can- 
not be  considered  as  a  debt.  It  prescribes  the  means 
by  wUch  such  creditors  shall  recover  their  debts,  and 
in  prescribii^  those  means  it  only  gives  the  action  of 
debt.  (&) 

This  act  contains,  as  aj^eafs  from  what  has  been  ^^^  erc^p^ 
above  recited,  a  clause  saving  the  effect  of  such  de-  mmnf  deriaes 
vises  and  dispositions  as  are  for  the  payment  of  debts,  ttoiu  forpLV- 
wbich  clause  has  been  held  to  operate  simply  as  an  ex»  "^  ^  ******** 
oqrtion,  le«fing  the..i:ase  of  a  devise  for  the  above  pur- 
pose, asweH  as  prowsons  of  ^portions  for  children  in 
pursuance  of  marriage  eentraels,  entirely  una&cted^ 
and  open  to  the  same  remedy  and  resort  as  before  the 
statute,  (c)   Since  at  common  law  there  was  no  remedy 
against  a  devisee  in  trust  for  payment  of  debts,  such  a 
case  always  was  and  still  continues  to  be,  since  the  sta- 
tute, the  subject  of  equitable  jurisdiction ;  and  accord-, 
ingly  the  assets  are .  equitably    distributable,  that  <is, 
equally  wad  pari  paarn  amongst  all  the  creditors,  wbe-^ 
ther  by  specialty  or  simple  contract. 

(b)  7  East  128,  Wilson  v.  itnablej. 

(c)  2  Atk*  ^9i.    Plunket  v.  Penson. 


348  EJUMyoffVilU.  [pAsrtff. 

'  A  devise  for  payment  of  debts  out  of  the  rents  and 
fifofits  only  has  been  clearly  held  within  the  excep- 
tion, (d)  And  it  appears  to  have  been  the  opinion  of 
Lord  C.  J.Willes,  that  by  virtue  of  the  above  mentioned 
clause^  a  devise  for  the  payment  of  any  particular  d^t 
upon  simple  contract  is  a  good  devise  against  bond  cre- 
ditors, (e) 
^^^  If  a  devise  for  payment  of  debts  does  not  provide  for 

debtiineqtti^.  it  in  a  practicable  manner^  the  case  is  not  within  the  ex- 
ception. (/)  But  since  the  case  of  Bailey  v.  Ekins,  (g) 
the  rule  appears  to  be  settled^  that  if  the  provision  made- 
by  the  will  for  the  payment  of  debts  be  effectual,  either 
At  law  or  in  equity,  the  ease  is  out  of  the  statute  :  so 
that  if  the  will,  instead  of  breaking  the  descent  by  a 
regular  devise,  only  charges  the  estate  with  the  debts 
of  the  testator,  tliis  provision  is  good  notwithstanding 
the  statute .  of  Fraudulent  Devises,  and  a  court  of 
equity  will  act  upon  it ;  which  is  the  same  thing  as  to 
say  that  the  interest  so  provided,  and  which  equity 
draws  out  of  the  mass  going  to  the  heir,  is  distributable 
as  equitable  assets,  among  all  the  creditors  equally,  and 
vnthout  any  regard  to  the  precedency  of  specialty  cre- 
ditors. 
AMett,  wW  Lord  Hardwicke  in  Plunket  v.  Penson,  (h)  seemed 
orkgaL  to  be  of  opiuiou,  that  it  was  necessary  the  descent 
should  be  broken  to  make  the  assets  equitable ;  and  that 
if  the  estate  were  suffered  to  descend  charged  to  the 
heir,  or  if  the  heir  were  made  the  trustee,  (1)  thede* 

(lO  3  Atk.  304.    Ridout  v.  Earl  of  Plymoath. 
(«)  Wmes  624.    Gott  v.  Atkinion* 
(/)  2  Brown,  Ch.  Rep.  614. 

(i)  7  Ves.  Jon.  310.  and  8ee  8  Yes.  Jon.  26.    Shiphardv.  Lat- 
widge. 
(h)  S  Atk.  SOO. 


(1)  A  devise  giving  lands  as  the  law  wonld  give  it,  in  case  then 
were  no  devise,  is  inoperative  and  void;  and  therefore  if  the  l^;al es- 
tate be  devised  to  the  heir  in  tmst,  the  descent  of  the  legal  estate  is 
unbroken,  and  tho  devise  hu  merelj  an  equitable  <^ration.  See  Hed« 
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scent  being;  unbroken/ the  assets  sbould  be  considered 
as  legal  assets ;  distinguisbing  sucb  case  from  that  of 
the  devise  of  an  estate  to  a  stranger  charged  with  the 
payment  of  debts  which  by  breaking  the  descent  would 
make  the  assets  equitable,  (t)  But  Lord  Eldon^  in  the 
late  case  of  Bailey  v.  Ekins,  observed^  that  the  rule 
cannot  be  accurate  when  it  is  stated  that  the  descent 
ought  to  be  broken. 

If  we  suppose  a  devise  to  trustees  in  trust  to  pay 
debts^  and  all  the  trustees  to  die  in  the  lifetime  of  the 
testator^  the  estate  must  descend  upon  the  heir:  but  it  is 
clear  the  assets  would  be  equitable.  By  the  failure  of 
the  devise  the  heir  must  have  it^  as  the  trustees  would 
have  had  it^  subject  to  the  debts ;  and  yet  the  descent 
is  not  broken.  (^) 

(0  See  1  P«  Willi.  430.    Freemoult  9.  Dedire. 


ger  V.  Rowe,  3  Lev.  127.  But*  if  the  quality  of  the  estate  be  altered, 
the  descent  is  broken ;  as  if  the  devise  create  a  joint-tenancy  or  te- 
nancy in  common,  where  the  descent  would  carry  the  estate  in  copar- 
cenary. 3  Lev.  128.  Hob;  30.  But  merely  charging  the  estate  does  not 
break  the  descent.  See  2  Lord  Raym.  820.  Reading  v.  Rawsteme. 
If  a  mere  trust  estate  descend,  it  will  be  legal  assets,  since  a  trust 
estate  descending  is  made  assets  by  the  statute  of  Frauds.  But,  it 
seems,  an  equity  of  redemption  of  the  fee,  not  being  so  converted  by 
that  statute,  is  considered  as  equitable  assets.  2  Atk.  294.  '3  P, 
Wms.  342. 

(2)  These  devises  are  greatly  promoted  in  equity*  A  devise  of 
lands  for  payment  of  debts  was  formerly  held  to  include  those  upon 
which  the  statute  of  Limitiition  had  run,  2  P.  Wms.  373.  and  see  3  P. 
Wms.  89.  Cowp.  548.  2  Yern.  141.  Gofton  v.  Mill.  But  this  general 
doctrine  appears  to  have  undergone  some  modification  ;  and  the  dis- 
tinction seems  to  be  between  those  debts  in  respect  to  which  the  pe- 
riod has  already  been  completed  in  the  testator's  life,  which  are  still  to 
be  presumed  to  be  paid ;  and  those  upon  which  the  statute  has  not  run  ; 
which  are  not  subject  to  be  barred  by  its  running  after  the  death  of 
the  testator ;  for  the  trustee's  neglect  shall  not  prejudice  the  cre- 
ditor. Executors  of  Fergus  v.  Gore,  1  Sch.  and  Let  107.  Where 
debts  are  directed  to  be  paid  out  of  rents  and  profits,  the  Court  will,  if 
necessary,  decree  asale*  Berry  v.  Asham,  2  Vem.  26.  Though  perhaps 
it.ooulA  be  otherwise  if  out  of  the  annual  rents  .1  Vera*  104.  So  equity 
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The  actkm^  by  the  express  direction  of  the  statute^ 
must  be  brought  against  the  heir  and  devisee  jointly ; 
and  courts  of  equity  hold  themselves  equally  bound  by 
the  statute  in  this  respect^  and  insist  upon  the  heir's  Ink- 
ing made  a  party  to  the  proceedings  ;  for  it  is  only  by 
the  Act  that  the  property  becomes  assets  in  the  hands  of 
the  devisee ;  and  as  that  statute  requires  the  heir  to  be 
a  co-defendant^  the  remedy  must  be  followed  as  it  ia 
prescribed,  and  a  biO  in  equity  is  as  an  action  at  law. 
Perhaps,  if  the  heir  could  not  be  found,  the  bill  might 
charge  that  the  Plaintiff  had  made  enquiry,  and  could 
not  discover  the  heir,  {k) 

If  the  heir  happen  to  be  made  a  joint  devisee  with 
others,  then  the  action  should  be  against  the  heir  and 
devisees  jointly,  charging  the  heir  both  as  heir  and 
devisee.  Supposing  the  estate  be  limited  to  several  in 
succession  by  the  devise,  it  seems  proper  to  aiake  them 
all  defendants  in  respect  of  their  estates ;  as  where  pro- 
perty is  devised  to  go  in  strict  settlement,  making*  a  te- 
nant for  a  life,  with  remainder  to  trustees  to  preserve 
contingent  remaiiiders,  remainder  to  the  first  and  other 
wns  of  the  tenant  for  HfeiA  tail,  it  would  be  prudent,  if 
not  absolutdy  necessary,  to  make  the  heir,  togpether  with 
the  tenant  for  life,  the  trustees  to  preserve,  and  the  son 
or  sons  of  the  tenant  for  life,  parties ;  and  as  the  sons 
do  not  daim  by  descent;,  the  parol  could  not  demur.  It 
is  said,  indeed,  to  be  the  general  rule,  that  where  a  de- 
vise is  fraudulent  under  this  statute,  and  the  heir  there- 

{k)  1  P.  Wms.  09.  Gawler  o.  Wade.  2  Atk.  125.  Warren  o.  StavelL 
For  the  proper  form  of  declaring  against  the  heir  and  deTiaee  joindj) 
see  Cliffs  Entries,  24S.  pi.  1 9. 


lias  sapplied  the  want  of  a  surrender  of  a  copyhold  to  the  use  of  th^ 
irill,  where  it  has  been  devised  for  payment  of  debts,  as  well  as  where 
the  devise  has  been  for  a  wife  or  children  wiprovided.  2  P.  Wms.  490. 
12  Yes.  Jun.  216.  The  doctrine  of  election  does  not  prevail  against 
creditors  taking  benefit  under  a  devise  for  payment  of  debts,  and 
dispntmg  the  win  in  other  respects,  Kidney  v.  Conssmaker,  IS  Tcii 
Jon.  136. 
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'hy  hetbttieB  MbjlSkt  to  thb  ^fioh,  together  with  the  de- 
\het,  hf  Slittm  ttft»ettf,  if  idti^lk  hfelr  b  atiihMt,  the  p&rol 
^nnot  detiiur.  (/) 

Ih  tespetl  to  e^ted  ptef  dttte^.  tft^  ft  dhdUld  be  db- 
berv«d,  th*t  is  by  the»tat!iie  6f  Fmuds,  39  Car.  d.  c.  9. 
ft.  12,  an  eMate  ptir  du^tie,  whfth  comes  toihe  heir  as 
special  occupant^  is  made  assets  by  descent  and  devisable 
by  a  will  in  writing  signed  by  the  devisor^  and  attested 
in  his  presence  by  three  or  more  witnesses ;  so  a  devise 
of  such  an  estate  is  also  held  to  come  within  the  statute 
of  Fraudulent  devises^  and  to  be  void  against  specialty 
creditors,  (m) 

We  must  not  omit  in  this  place  to  notice  the  late 
Act  passed  in  the  47th  year  of  his  late  Majesty  Geo.  3. 
c.  74.  '^  for  more  effectuaUy  securing  the  payment  of 
the  debts  of  traders ;"  whereby  it  was  enacted  that, 
'^  when  any  person  being  at  the  time  of  his  death  a 
trader^  within  the  true  intent  and  meaning  of  the  laws 
relating  to  bankrupts,  shall  die  seised  of,  or  entitled  to, 
any  estate  or  interest  in  lands,  tenements,  heredita- 
ments, or  other  real  estate,  which  he  shall  not  by  his 
last  will  have  charged  with,  or  devised  subject  to,  or  for 
the  payn\ent  of  his  debts,  and  which  before  the  passing 
of  that  Act  would  have  been  assets  for  the  payment  of 
his  debts  due  on  any  specialty  in  which  the  heirs  were 
bound,  the  same  shall  be  assets  to  be  administered  in 
Courts  of  equity  for  the  payment  of  aU  the  just  debts 
of  such  person,  as  well  debts  due  on  simple  contract 
as  on  specialty ;  and  that  the  heir  or  heirs  at  law,  de- 
visee or  devisees  of  such  debtor,  shall  be  liable  to  all 
the  same  suits  in  equity^  at  the  suit  of  any  of  the  cre- 
ditors of  such  debtor,  whether  creditors  by  simple  con- 
tract or  by  specialty,  as  they  were  before  the  passing 
of  that  Act  liable  to,  at  the  suit  of  creditors  by  spe- 
cialty, on  which  the  heirs  were  bound ;  provided  al- 

(!)  See  BeaamoBtt?.  Thorp,  1  Yes.  27.;  and  as  to  the  mode  of  plead* 
tug  by  the  heir  aad  devisee,  see  Gott  p.  Atkinson,  Willes  5^7. 
(m)  See  Westfaliog  i^  ViTestfaling,  3  Atk.  465. 
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ways  ihat  in  the  administration  of  assets  by  Courts  of 
equity  under  and  by  virtue  of  that  Act^  all  Creditors  by 
specialty^  in  which  the  heir  would  be  bound/  shall  be 
4paidtbe  full  amount  of  the  debts  due  to  them^  before  any 
of  the  creditors  by  simple  contract^  or  by  specialty  in 
which  the  heirs  were  not  bounds  shaU  be  paid  any 
part  of  their  demands/^ 
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CONSTRUCTION  OF  WILLS. 


CHAP.  I. 

General  Principles  and  Rules. 

IT  would  be  Tery  tedious  to  enumerate^  and  neariy 
impossible  to  arrange  under  heads;  the  constructions 
which  particular  limitations  and  expressions  in  wills 
have  received  as  they  have  passed  successively  under 
the  review  of  the  Courts  of  Justice^  and  lie  dispersed 
among  our  books  of  Reports  :  but  from  those  cases  and 
^decisions  many  rules  and  maxims  may  be  collected^ 
which^  by  being  placed  before  the  Reader  with  some 
r^egard  to  their  order  and  connection^  may  serve  to 
guide  him  in  the  perusal  of  the  cases  themselves^  and  to 
lay  their  principles  more  open  to  his  research^  so  as  to 
shorten  and  facilitate  his  labour.  A  preliminary  Chap- 
ter^ therefore^  devoted  to  this  purpose^  has  been  thought 
a  proper  introduction  to  the  Third  Part  of  this  Work  ; 
not  forgetting  the  obvious  propriety  of  confining  our 
notice  to  such  rules  as  have  been  pretty  steady  in  their 
application^  or  have  the  warrant  and  authority  of  great 
judgment  and  experience. 

Wills  are  generally  construed  from  the  making,  un- 
less circumstances  or  the  tenor  of  them  shew  that  the 

TOL.    I.  2  A 
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construction  should  be  with  reference  to  the  time  of  the 
death :  the  intermediate  time  is  not  to  be  regarded,  (a) 

The  construction  of  wills  must  be  the  same  in  courts 
of  law  and  equity.  (6)  And  the  devise  of  a  trust  is  to 
be  construed  in  the  same  manner  as  that  of  a  legal  es- 
tate^ and  not  to  be  varied  by  subsequent  accidents,  (c) 

Wills  should  be  construed^  as  far  as  consistently  may 
be^  so  as  to  preserve  estates  in  the  intended  channel  of 
descent,  (d)  And  words  tending  to  disinherit  the  heir  at 
law  will  not  have  that  effect^  unless  the  estate  is  com- 
pletely devised  to  another,  (e)  But  the  common  expres- 
sion in  the  books^  that  an  heir  shall  not  be  disinherited, 
except  by  express  words^  or  necessary  impUcation,  is  in- 
correct :  the  proper  terms  of  the  rule  are,  that  the  in- 
tent of  the  testator  ought  to  appear  plainly  in  the  will 
itself,  otherwise  the  heir  shall  not  be  disinherited,  (y) 
And  where  there  is  no  ambiguity,  it  has  long  ago  been 
said  by  great  authority,  that  a  devisee  is  as  much  fa- 
voured as  an  heir  at  law.  (g) 

The  order  of  words  is  not  to  he  regarded,  bat  a  trails^ 
position  may  be  made  to  render  a  limitation  or  disposi- 
tion sensible,  (h)  So  likewise  sentences  may  be  trans- 
posed to  preserve  the  meaning  of  a  will,  (i)  But  this 
can  only  be  done  to  come  at  the  meaning  of  the  testator, 
and  not  to  alter  or  affect  the  operation  of  the  devise.  It 
ought  never  to  be  done  where  the  words  are  pktin  and 
sensible,  much  less  to  let  in  different  devisees  or  leg^atees 
in  a  win  :  for  to  do  that  would  be  to  make  a  new  wfll.  (*) 

The  intent  of  the  testator  is  to  be  the  rale  of  con- 
struction, if  the  words  aviH  bear  it  out :  but  the  force 

C«)  See  Lomax  o.  Holrodeii,  1  Ves.  295. 
(i)  1  Bl.  Rep.  377. 

(c)  3  P.  W.  259. 

(d)  Cro.  Car.  185.    2  Ves.  615.    2  Stra.  798. 

(e)  Doug.  763* 

(f)  Moon  d«  Fag  v.  Heaseman,  Willes  141, 

(g)  6  Mod.  133.     2  Vera.  340. 

(h)  Hob.  75.    2  Ves.  and  B.  67.     East  o.  Cook^  £5.  74.    Bngt  9. 
Smith,  WiUes  1. 

(I)  Lebke  b.  Robinson,  2  Meriv.  ^86. 

(*)  lb.  et  vid.  2  Leon.  165.     BUcUer  r.^ebb,  2  P.  W. 
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of  the  words  may  be  such  as  to  eyehida  all  reafioiuog 
from  probable  intention,  (m)  I^Qse^  general;,  aa4 
doubtfol  words  may  be  rejected  as  wrplusaigfe^  where 
they  oppose  a  plain  precedent  devite^  or  the  broad  and 
manifest  intent  of  the  testator,  (n)  Effe<:t  ought  to  be 
giTen^  if  possible^  to  the  whole  wUl^  and  the  intentioR 
should  be  collected  from  all  the  parts  thereof  to  aroid  re- 
pugnancy ;  (o)  and  a  codicil  is  to  be  considered  ^a  part 
of  it.  (p)  Such^  indeed^  is  the  respect  due  to  intemtipn^ 
that  a  construction  may  be  made  to  support  it^  irben 
plain  upon  the  whole  wifl^  even  agamst  strict  gp^pima" 
tical  rules,  (q)  But  an  express  disposition  cannot  be 
controlled  by  inference,  (r) 

Wcrdn  of  desire  are  of  imperative  obligfitjon^  if  the  wb- 
ject  and  object  be  certain  ;  (s)  unless  there  is  pkiply  an 
option  or  discretion  intended  to  be  given,  (t)  If  %  teptt^ 
tor  ^ses  technical  phrases^  he  must  be  supposed  to  under- 
stand them^  unless  by  other  parts  of  the  will  he  ipa- 
nifests  the  contrary,  (ti)  PrimA  facie  words  must  be  un- 
derstood in  their  legal  sense,  unless  a  contrary  intent 
plainly  appear,  {x) 

When  a  testator  uses  a  word  which  hc^s  a  defiqite  legal 
sense,  and  in  another  part  of  the  wfll  u^es  a  different 
word  in  apfdication  to  subjects  of  a  similar  nature, 
the  technical  word  is  not  to  be  regulated  or  varied  in 
its  import,  on  the  assumption  that  the  testator  had  the 

(f»)  BrowDsword  v.  Edwards,  2  Teg.  246. 

(n)  Hob.  65.    6  Mod.  112. 

(o)  Leon.  220.  2  Bulst.  178.    Gittins  v.  Steele,  Swanst  28. 

0>)  Grayv.  Minethorpe,  3  Yes.  Jan.  105. 

(9)  11  Ves.  Jun.  148. 

(r)  1  Ves.  Jun.  269. 

($)  Free,  in  Ch.  200.  1  Atk.  edit  Sand.  467,  note.  1  Bre.  C.  C. 
142.  2Bfo.C.C.  48.  Caiyo.CjT,  2Sch.  and  Lef.  189.  And  see 
Wright  V.  Atkyns,  1  Turn.  157. 

(0  Cnniifie  v,  Cupliffe,  Ambl.  686.  Morris  v.  Bishop  of  DurtiaM, 
10  Vfifi.  Jan.  522. 

(11)  Phillips  V.  Garth,  3  Bro.  C.  C*  <^.  Green  n.  Hoifftrd,  1  Bro, 
C-i?*31.     SBro.  C.C.234. 

(«)  floDoway  v.  HoHoway,  5  Ves.  ^un.  401.  Widslow  v.  Tighe^ 
2  Biril.  and  Beat.  204. 
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same  objects  in  view':  though  the  import  of  a  word  used 
in  a  strict  legal  sense  may  be  called  in  aid  of  looser  and 
more  doubtful  expressions  in  other  parts  of  a  will. ap- 
plied to  similar  objects.  (^)  But  the  same  words  in 
different  parts  of  a  will  should  be  construed  in  the 
same  «ense^  {z)  unless  the  general  intention  calk 
strongly  for  a  different  construction ;  and  sometimes 
they  may  have  a  different  force  as  applied  to  different 
subjects,  (a) 

If  a  testator  expresses  himself  incorrectly^  a  court  of 
law  will  supply  proper  words  (6)  if  the  intent  be  quite 
apparent  from  the  whole  context.  In  Doe  v.  Mick* 
lem  above  cited^  it  was  observed  by  the  Court,  that  the 
authorities  there  relied  on  were  stronger  than  that  case, 
for  in  them  the^  structure  of  the  sentence  was  perfect 
without  any  alteration  or  addition  of  words,  (c)  But 
mistakes  in  a  will  are  never  to  be  intended,  if  a  reason*- 
able  construction  can  be  found  out ;  and  the  mistake 
must  appear  by  fair  inference  from  the  whole  will,  (d) 

General  words  will  be  controlled  to  render  the  whole 
will  consistent :  (e)  but  every  word  ought  to  have  effect^ 
if  possible,  so  as  it  consist  with  the  general  intention ; 
which^  if  manifest,  must  control  the  construction.  (/) 


\y)  See  Bagshaw  v.  Spencer,  2  Atk.  576. 

(s)  Whitmore  o.  Lord  Craven,  i  Chan.  Ca.  169. 

(a)  Forth  o.  Chapman,  %  Yes.  616* 

{b)  Dodson  v.  Hay,  3  Bro.  C.  C.  404.    Doe  d.  Leach  v.  Mecklem, 
6  East  486. 

(c)  See  Kentish  o.  Newman,  1  P.  Wms.  234.  And  see  also  New- 
land  o.  Shephard,  SP.Wms.  194.,  a  strong  case,  and  not  approTed 
of  by  Lord  Hardwicke,  Fonereaa  o.  Fonereau,  3  Atk.  316.  The 
rele  in  Molesworth  o.  Molesworth,  1  Cox  75.,  against  snpplyiit^ 
words,  unless  the  case  comes  within  the  idea  of  a  mere  error  scribentisy 
seems  to  be  too  narrow  if  compared  with  the  principle  which  has  go- 
verned the  majority  of  the  tases. 

(cQ  Spark  r.  Pnmell,  Hob.  75.     Purse  o.  Snaplin,  1  Atk.  415. 

(e)  Strong  o.  Teat,  2  Bur.  912.  Doe  d.  Reade  r.  Reade,  8T.  R.118. 
Whitmore  v.  Trelawney,  6  Ves.  Jun.  129. 

(/>  Blandford  v.  Blandford,  Roll.  Rep.  31%.    Constantine  9.  Cod- 
stantine,  6  Ves.  Jun.  10. 
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The  safest  course  is  to  abide  by  the  words^  unless  upon 
the  whole  ^  will  there  is  something  amounting  almost 
to  demonstration  to  shew^  that  the  plain,  meaning  of  the 
words  is  not  the  meaning  of  the  testator,  (g)  Thus^ 
therefore^  we  may  accept  it  as  a  safe  position^  that  gene- 
ral words  are  not  to  be  restrained^  unless  the  Court  sees 
abundant  reason  to  conclude  that  the  testator  meant  to 
use  them  in  a  restrained  sense,  (k)  And  that^  wherever 
they  have  an  obvious  construction^  they  are  not  to  be  re- 
jected upon  a  suspicion  that  the  testator  did  not  know 
what  he  meant  by  them,  (i) 

If  words  admit  of  a  twofold  construction, .  the  rule  is 
to  adopt  that  which  may  tend  to  make  good  the  instru- 
ment>  and  to  effectuate  rather  than  to  frustrate ;  and  if 
words  are  rejected  or  supplied  by  construction,  it  must 
always  be  ia  support  of  the  intent,  (k) 

With  respect  to  the  clauses  of  a  will,  it  is  a  sitfe  rule 
that  where  there  is  no  connection  by  grammatical  con- 
struction, or  direct  words  of  reference,  or  by  the  de- 
claration of  some  common  purpose,  between  distinct  de- 
vises of  a  will,  the  special  terms  of  one  devise  cannot 
be  drawn  in  aid  of  another,  although  in  their  import 
they  may  be  similar,  and  are  applicable  to  persons  stand- 
ing in  the  same  degree  of  relation  to  the  testator.  (I) 
And  it  is  an  ordinary  maxim  that  wherever  a  clause  is  ex- 
press, positive,  and  particular,  a  subsequent  clause  shall 
not  enlarge  it.  (m) 

'  And'  mast  be  read  as  '  or,'  where  such  reading  is 
necessary  in  order  to  put  a  reasonable  construction  on 
the  will,  (n)  or  where  it  is  necessary  to  give  effect  to  all 

(g)  Crooke  v,  De  Yandes,  9  Yes.  Jun.  205*  and  see  Naanock  v. 
Norton,  7  Yes.  Jun.  391. 

(h)  Per  Lord  Mansfield  in  Good  title  on  d.  Paul  o.  Paul,  2  Burr. 
1080. 

(t)  Milner  r.  Slater,  8  Yes.  Jun.  295. 

(At)  See  per  Lord  Mansfield  in  Chapman  v.  Brown,  3  Burr.  1634. 

(0  Wright  on  d.  Compton  v.  Compton,  9  East  W7, 

(m)  RoherU  v.  Riffin,  Bam.  C.R.  261. 

(n)  1  P.  Wms.  434.  2  Atk.  643.  3  Atk.  86.  193.  408.  1 
Swanst.  330. 
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the  words,  (n)  So  '  or'  is  sometimes  to  be  read  as  a  co- 
puktive;  (o)  and  shall  not  where  it  eomes  at  the  end  of 
a  period^  disjoin  the  preceding  sentences^  if  the  intent 
be  against  it.  (p)  A  videlicet  shall  be  r^ected  if  re- 
pugnant :  bnt  not  where  it  limits  and  restricts^  if  recon* 
cileable  with  the  sense  and  intent,  (q) 

The  intention  of  a  testator  is  not  to  fail,  becauae  it 
cannot  take  effect  to  the  full  extent ;  but  it  is  to  work  aa 
&r  as  it  can.  (r)  Neither  the  want  of  merit  in  the  ob* 
jectj  nor  the  want  of  prudence  in  the  disposition^  nor 
any  disproportion  in  the  amount  of  the  property  given, 
win  afford  a  ground  for  controlling  a  will,  (s) 

(it)  3  Ves.  JuA.  450.     6  Ves*  Jan.  311.    7  Y^s.  Jiui.450. 
(o)  Cro.  Ek  525.  PoUexf.  645.  2  Str.  1176.     3  Atk.  390.  1  Will. 
140.    Q  East  366.    6  Yes.  Juo.  341. 
(p)  3  Atk.  391.    IS  Yes.  3m.  112. 
(q)  WitMHi  9.  Moant,  3  Yes.  Jon,  194. 
(r)  A&iB80ii9«  Htttchiiifoii,  3  P.  Wmt.  359. 
(«)  Thelhuaoa  v.  Woodford^  4  Yes.  Jon.  313. 0i  Hif. 
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CHAP.  II. 


OF  THE  IMf9HT  OF  WO«D8   iMP  FHRASCS. 


SECT.    I. 

As  to  Moveable  Things. 

''GOODS  and  chattels''  are  the  most  comprehensive  Goods aiid 
terms  of  description  for  passing  property  of  a  personal  they^mp^-** 
nature  by  will.    In  the  civil  law  all  estates  are  divided  ^*"**' 
into  bona  mobUia  and  bona  immobiliq  ;  and  it  has  be^n 
authoritatively  said^  that  in  wil]s  relating  to  personal 
estate^  words  should  be  construed  agreeably  to  the 
rules  of  the  civil  law.  (a)    Thus  it  may  be  regardfsd  as 
settled  that  the  word  ''  goods''  i3  sufficient  in  its  gene- 
ral sense  to  pass  the  testator's  leases  (&)  and  bonds^ 
where  there  is  nothing  expressed  to  afford  an  inference  .    , 

of  its  being  used  in  a  narrower  signification.  But 
though  this  is  the  original  and  technical  sense  of  th(s 
word  "goods/'  yet  the  word  is  very  susceptible  of  mo- 
dification from  the  context;  and  it  will  be  seldom  found 
to  have  this  comprehensive  effiect  e^^c^pt  wberie  it  makes 
piMTt  of  the  residuaiy  clause.  Thus  in  the  case  of  Crich- 
ton  V.  Symes,  (c)  where  the  bequest  was  in  these  words^ 
I  give  mid  hequeath  to  B.  qU  mgf  goods  aad  weqring 

(a)  Cro.  Eliz.  387.     1  P.  Win*.  267. 
lb)  1  Eq.  Ca.  Abr.  199. 

(c)  8  Atk.  61.    And  see  Timeswell  v.  Perkins,  d  Atk.  102.   1  Bro. 
C.  C.  127. 
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apparel,  of  what  nature  and  kind  soever,  *  ex6ept  ttty 
gold  watch.  Lord  Chancellor  Hardwicke  decreed^  that 
as  these  words  stood  in  the  will^  the  testatrix  intended 
to  give  only  her  wearing  apparel^  ornaments  of  her 
person^  and  household  goods  and  furniture^  but  no  other 
part  of  her  personal  estate.  And  in  another  case^  where^ 
after  a  derise  by  a  testator  of  all  his  household  goods, 
and  other  goods^  and  all  his  stocky  &c.  he  bequeathed 
the  residue  of  his  personal  estate  to  J.  S. ;  it  was  con- 
sidered  that  if  the  devise  of  all  the  testator's  goods  were 
taken  in  its  largest  sense^  it  would  frustrate  the  be- 
quest of  the  residuum^  which  should  not  be  allowed ; 
and  that  it  seemed  reasonable  that  the  words  '^  other 
goods''  should  be  understood  to  signify  things  of  the 
same  nature  with  household  goods.  The  decree  ac- 
cordingly was^  that  the  money^  cash^  and  bonds  passed 
by  the  residuary  devise,  {d) 
hoioM  BxA  Bonds^  being  choses  in  action^  and^  as  such^  admit- 

in  action  hav«  ting  of  uo  locality^  will  not  pass  under  a  devise  of ''  goods 
^d^^r^'re  ^^^  chattels"  in  a  particular  place,  though  they  happen 
m  u^nSfof"^  to  be  there  at  the  testator's  death,  (e)  And  the  same 
propey  in  m  uj^y  be  said  of  bills  of  exchange^  promissory  notes^ 
piac«.  judgments^  and  records :  but  no  doubt  can  be  enter- 

tained that  the  word  ''  goods"  Mrill  extend  general^  to 
an  these  securities  for  money^  since  the  debts  them- 
selves are  clearly  comprehended  under  the  term,  {f) 
B«ik*iiotet;        Money  in  specie  passes  under  the  words  "^'eoods  or 

whether  to  be        ,  »      .«         /  *A  i        i  it  i    ,»      »^ 

consideradas  chattcIs ;  and  SO  Will  bank-notes^  although  the  bequest 
ch^sea'inac-  should  bc  coufiued  to  the  goods  and  chattels  in  a  parti- 
^^  cular  house ;  bank-notes  being  regarded  as  in  the  na- 

ture of  cash,  rather  than  as  choses  in  action,  (g)  It 
has^  however^  been  held  that^  where  a  limited  and  ex- 
press pecuniary  legacy  is  given^  and^  by  general  words. 


(iQ  Woolcomb  v.  Woolcomb,  3  P.  Wnu.  11^    B^wtini  «•  J 
ningS)  13  Yes.  Jim.  46. 

(e)  Chapman  o.  Hart^  1  Ye^.  27S. 

(/)  Moore  o.  Moore,  1  Bro.  C.  C.  1^« 

ig)  1  Yes.  273.    But  see  this  point  dOHbted  by  Lord  Eld«D,  in 
11  Ves.  Juu.  663. 
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all  the  goods  and  chattels  in  and  about  the  house  are 
afterwards  bequeathed  to  the  same  person^  money  in 
the  house  will  not  pass  to  the  legatee^  on  account  of 
the  particular  legacy  before  devised  to  hikn.  (h) 

The  general  rule  is,  that  where  a  testiEitor  devises  all  ^^T**'*'  ^^ 
the  goods  in  a  house  or  placbe,  the  description  wiU  relate  how,  &c. 
to,  and  comprehend,  aU  such  as  shall  be  ini  the  house, 
or  place,  at  the  time  of  the  testator's  death ;  and  that  if 
they  happen  to  be  removed  to  another  place,  in  the  life- 
time of  the  testator,  they  will  not  pass.  But  this  rule 
must  be  understood  with  some  qualification ;  for  if  the 
goods  are  removed  upon  some  sudden  emergency,  as 
on  account  of  fire,  inundation,  Ac,  and  before  they  can 
be  returned  to  their  jdace  the  testator  dies,  they  shall  be 
considered  as  if  they  were  actually  in  the  testator's 
house  at  his  death  ;  and  the  legacy  is  not  defeated  by 
such  an  accident,  (i) 

A  bequest  of  '^  all  my  goods''  is  considered  as  bear- 
ing an  import  sufficiently  large  to  carry  the  general  re- 
sidue, (k)  But  securities  for  money  were  held  not  to 
pass  under  a  bequest  of  ^^  goods  in  my  custody."  (/) 
Where  a  testator  bequeathed  all  his  goods  and  chattels 
in  and  about  his  house  and  outhouse,  running  horses  were 
held  to  pass,  (m)  But  '^  household  goods"  is  a  phrase 
of  limited  extent :  thus  under  a  bequest  of  the  testator's 
household  goods/  and  implements  of  household  in  and 
about  his  house,  meat,  and  a  clock  not  affixed  to  the 
freehold,  were  held  to  pass ;  but  not  the  fire-arms  of 
the  testator,  (n) 

By  the  word  ''  moveables,"  living  subjects  or  things 
that  may  move  themselves,  as  well  as  things  that  may  be 

(A)  2  Ch.  Rep,  100.    2 Atk.  112.    3P.  Wms.  112. 

(0  Chapman  v.  Hart,  I  Yes.  27S.    Moore  r.  Moore^  1  Bro.  C.  C. 
128.     Heseltine  v.  Heseltine,  3  Madd.  277. 

Ck)  Crichton  v.  Symes,  3  Atk.  62.    Anon.  1  P.  Wms.  268. 

(0  Green  v.  Simmonds,  1  Bro.  C.  C.  129  n. 

(lit)  Lady  Gower  v.  Lord  Gower,  AmbL  612.  And  see  Barton  v» 
Cooke,  5  Yes.  Jun.  464. 

(n)  Slanning  v.  Style,  3  P.  Wms.  335. 

1 
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oioved>  will  pa8s.(o}    And  under  a  bequest  of  hougehol4 

8tuff^  it  16  said  that  all  necessary  household  utensils  be^ 

longing  to  personal  comfort^  or  convenience  of  a  family^ 

as  beds^  tables^  &c.  are  included,  (p)     A  bequest  of 

^  linen  and  clothes  of  all  kinds^  except  lace/'  was  held 

to  be  confined  to  linen^  being  wearing  apparel,  {q)  And 

under  a  bequest  of  '^clothes  and  linen  whatsoever^" 

body  lineQ  only^  and  not  table  or  bed  lineo^  was  held 

to  pass,  (r) 

When  the  be-        When  the  subjcct  matter  of  a  bequest  is  a  collective 

cofifctiyeand  aiid  flucfuating  body^^  subsequent  additions  are  €:o&* 

MyTi^t     «idered  as  passings  notwithstanding  the  terms  of  the 

p«MM-  bequest  are  particular  as  to  place  and  time.  Thus  it  has 

been  said^  that  if  1  devise  ^1  my  flock  of  sheep  now  on 
such  a  hiU>  or  in  such  a  pasture^  thp  she^^  subse- 
quently produced^  will  pass ;  for  it  is  within  the  jpeasoa 
of  a  devise  of  the  personal  estate^  which  being  always 
flu^taating^  shall  relate  to  the  time  of  the  testator's 
death.  And  the  same  principle  has  been  carried  to 
the  devise  of  the  testator's  library  of  books  now  in 
the  custody  of  B.^  under  which  devise  books  subse- 
queptly  added  to  the  same  library  were  held  to  pass,  (s) 
So  also  in  the  case  of  General  Guise^  who  by  his  w91 
gave  aU  his  coUectipn  of  pictures  to  Christ  Church 
C<^ege,  in  Oxford^  and  afterwards  sold  some  asd 
added  others  to  the  collection^  Lord  Camden  was  dear 
4hat  the  pictures  added  to  the  ecdlection  passed^  upon 
the  principle  that  the  personal  estate  is  fluctuating,  (t) 
But  in  general  cases  the  word  note  would  be  c€hi- 
sidered  as  restricting  the  devise  tp  the  present  state  of 
the  thing  given. 


(o)  Swinb.  ed.  7.  930,  933. 

ip)  2  Fonbl.  £q.  344.    Masters  v.  Mastejis,  1  P.  Wms.  43fib 
(9)  Hiuit  r.  H«rt,  3  Bno.  C.  C.  311. 

(r)  Brooksbank  r.  Wentwoith,  3  Atk.  63.     Hiutt  c  Hnnt^  3Bro> 
C.C.  311. 

is)  1  P.  Wms.  597.  AU  Souls'  CoU.  v.  Coddriogtc^ 
(0  Ambler,  641. 
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If  1  devise  all  the  corn  now  in  my  Imrn^  and  part  oC 
the  com  is  afterwards  consumed  and  fresh  com  put  in^ 
Sir  Joseph  Jekyll  {x)  thought  that  such  new  corn  would 
not  pass ;  though  the  contrary  is  laid  down  in  Swin« 
burn.  But  if  there  be  no  such  words  importing  in- 
dividuality^ as  if  a  man  devise  all  his  plate^  and  makes 
subsequent  purchases  of  plate^  what  he  has  at  his  death 
passes.  {%f) 

In  the  important  case  of  Chapman  and  Hart^  («)  a  Goods  an bowd 
difference  was  taken  between  a  bequest  of  goods  in  a  * ' 
house,  and  of  goods  on  board  a  ship.  Lord  Hardwicke 
observed^  that  the  latter  devise  must  be  taken  to  be 
BMde  with  a  considemtion  of  the  seveml  contingencies 
and  accidents  they  are  liable  to  in  such  a  situation ; 
and  if  it  should  be  determined  that  if  by  any  accident 
they  should  not  be  on  board  at  the  testator's  deaths 
they  would  not  pass^  many  marine  wills  would  be  de- 
feated. If  the  goods  were  removed  to  preserve  them, 
the  ship  being  leaky  or  likely  to  founder^  or  if  the  tes- 
tator be  removed  to  another  ship^  (which  is  a  contin- 
gency to  which  he  is  daily  subject  J  this  will  not  defeat 
the  legacy.  But  if  a  testat^nr  devise  all  the  fumiture 
at  his  house  in  A.^  such  a  devise  will  not  pass  furniture 
intended  to  be,  but  not  yet  actually^  jdaced  in  the  house 
at  A.J  even  though  such  goods  were  already  packed  up 
and  ordered  to  be  carried  thither ;  which  was  the  point 
in  the  Duke  of  Beaufort's  case,  (a) 

Ab  a  general  rule,  though  admitting  of  some  qualir  Honaehoid  ta* 
ficatieas,  it  may  safely  be  premised  that  by  a  devise  of  pllt^&S. 
household  goods  plate  will  pass ;  (6)  though  not  by  a    , 
devise  of  utensils,  (c)   But  a  general  bequest  of  Air- 
niture,  goods,  and  chattels,  by  a  silversmith,  will  not 

ix)  1  P.  Wm».  598. 

( jf)  Plowd.  Com.  343.,  and  the  cases  there  referred  to  in  the  Margin. 

(«)  1  Ves.  271. 

(a)  2  Vem.  730. 

{b)  2  Vem.  573. 638.  1  P.  Wms.  425.  2  P.  Wms.  .419.  3  Atk.  3(69. 
(c)  Dyer,  59. 
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earis tbcf  plate  which  constitutes  a  part  of  his  stock  in 
trade,  but  only  the  plate  used  in  his  house,  (d)     And 
the  same  doctrine  has  prevailed  even  in  the  case  of 
a  deed.     Lord  Hardwicke  declared^    in  Crichton  and 
Symes,  (e)  that  the  House  of  Lords  were  never  clearer 
than  in  the   case  of  Pratt  v.   Jackson ;  (/)  that  the 
word   ^  goods'   related   only  to  the  household   gtXHis 
and  furniture^  and  did  not  extend  to  the  goods  of  the 
settler  in  the  way  of  his  trade^  or  his  goods  as  a  con- 
tractor for  the  Government,  (g)  We  find  also  the  same 
principle  further  adopted  and  confirmed  in  Le  Farrant 
V.  Spencer,  (h)  where  the  devise  was  of  all  the  testator's 
household  furniture,  linen,  plate,  and  apparel  whatso- 
ever.    The  Chancellor  directed  the  case  to  be  sent  to 
a  Master,  to  distinguish  what  goods  the  testator:  had 
for  his  domestic  use,  and  what  for  trade  and  merchan- 
'  disc,  without  which,  he  said,  it  was  impossible  to  de- 
termine the  extent  of  the  bequest,,  for  it  dearly  included 
only  the  former. 

Where  a  testator  devises  his  furniture  at  or  in  cer« 
tain  houses  named,  such  a  devise  will  not  carry  a  de* 
scription  of  plate  which  the  testator  was  in  the  constant 
habit  of  removing  with  him  from  house  to  house  ;  for 
that  could  not  be  said  to  be  the  furniture  of  one  house 
more  th&n  another  ;  and  it  would  seem  that  he  meant 
only  the  particular  furniture  of  each  bouse,  (t) 

But  under  a  bequest  of  plate,  linen,  &c.  in  S.  Street 
together  with  the  lease  of  the  same  house  for  the  term 
therein  to  come  at  testator's  death,  though  the  plate  and 
linen  at  the  testator's  death  were  at  his  counting- 
house,  yet,  having  only  one  set  of  plate  and  linen, 
which  was  removed  as  the  testator  changed  his  place  oi 

(d)  1 1  Ves.  Jun.  666.  (e)  3  Atk.  6S. 

(/)  See  2  P.  Wms.  302. 

(g)  See  the  note  of  the  decision  of  the  Hoose  of  Lords,  3  Atk.  62. 
3  Brown's  Parliament.  Cases,  199. 
(A)  1  Ves.  97. 
(0  See  Equitj  Cases  Abridg.  Tii.  Devises,  (k). 
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residence^  it  was  held  that  theplate  passed  as  a  general  .    ^ 
bequest,  (j) 

Under  the  Duchess  of  Bolton's  will^  (k)  the  import  The  word  fiir- 
tif  the  word  'Jnmiture'  was  largely  discussed.  The  piltTcommrn- 
testatrix  devised  her  household  furniture  and  farming  Yen&oJu^, 
utensils^  which  should  be  within  or  upon  the  premises  J^mcYwhc?"*" 
at  her  deaths  unto  Charles  Powlctt.   The  Duchess  died  witaWe  to  the 

•  /»     1  quality  of  the 

possessed  of  a  great  quantity  of  plate^  which  was  worth  tetutor. 
about  1600Z.;  some  useful  and  ornamental  china;  books^ 
pictures^  and  linen,  which  were  then  at  her  house  at 
Westcomb.    The  principal  question  was  as  to  the  plate. 
And  his  Honour  premising  that  the  word  "^  furniture/ 
uaaccompanied  by  circumstances,  was  a  word  of  very 
general  meaning,   and  comprised  every  thing-  contri- 
buting to  the  convenience  of  the  householder,  or  orna- 
ment of  tHe  house,  adverted  to  the  possibility  of  a  re- 
stricted sense  being  put  upon  the  word  by  a  variety  of 
circumstances  which  might  attend  the  case.   He  denied 
that  the  question  whether  the  plate  would  pass  or  not 
by  the  word  Jumiture^  depended. upon  the  fact  of  its  be- 
ing in  common  use  or  not.     If  a  person  of  rank  buys  a 
service  of  plate  suitable  to  his  quality,  and  never  uses 
it,  yet,  he  thought,  the  plate  would  pass  by  the  word 
househoM-furniiure ;  but  that,  if  a  tradesman  had  a 
.dozen   of  silver-handled  knives  and  forks,  which  he 
commonly  used,   and  had  besides ^  a  service  of  plate, 
which  perhaps  he  bought  as  a  good  bargain,  the  service 
would  not  pass.     Upon  the  whole  of  the  case  his  Ho- 
nour was  of  opinion  that  the  plate  did  pass  by  the  word 
household-furniture.     He  was  also  of  opinion  that  the 
linen  and  china,  {I)  both  useful  and  ornamental;  as  also 
the  pictures,  (m)  both  those  which  were  hung  up  and 
others  that  were  in  cases,  passed  by  the  devise :  but,  in 
conformity  to  the  decision  in  Bridgmkn  v.  Dove,  (n)  he 

( j)  Land  v.  Devejnes,  4  Bro.  C,  C.  530.  Heseliuie  v.  Heseltine,  3 
Madd.  376. 

CAr)  Ambl.  605.  Sir  G.  KeUj  o.  Powlett. 

CI)  Hale  9.  Gilbert,  3  Yes.  430. 

im)  Brdwn  v.  Comforth,  2  Yes.  270.  (it)  3  Atk.  303. 


306  Canstruoti&H  of  tVUU.  [fam  m. 

Fnniitai^  wui  detemiiHed  tliftt  the  term  htm^ehold-JtirnUurt  did  not 

^MkB;  ^  ^      include  books. 

And  we  may  add  from  the  authority  of  Beck  v.  Re- 
boB^  (o)  that  under  the  bequest  of  '  a  house/  neither 
pictures^  nor  other  ornamental  things  therein  as  hang^- 
ings,  chimney  glasses^  &c.  will  pass. 

In  the  case  of  Jesson  v.  Essington^  (p)  Lord  Keeper 
Wright  was  of  opinion  that  by  a  bequest  of  '  rings  and 
household  goods/  plate  used  in  the  house  did  not  pass. 
Bui  in  Nichols  v.  Osborne^  (q)  it  was  distinctly  heUL  by 
Sir  J.  Jekyll,  M.  R.  that  plate  in  common  use  passed  by 
a  devise  of  household  goods,  and  pand  proof  that  the 
contrary  was  intended  was  rejected. 

The  opinion  of  the  Master  of  the  Rolls,  Sir  Thomas 
Clarke,  in  the  above  mentioned  case  of  Kelly  v.  Pow- 
lett,  appears  to  afford  very  just  criteria  for  deciding  this 
question  under  all  circumstances  ;  and  subsequent  cases 
neem  mainly  to  have  adopted  his  principle,  (r) 

It  appears  also  that  since  the  above  mentioned  casea 
of  Kelly  V.  Powlett  and  Bridgeman  v.  Dove,  it  has  been 
considered  uniformly,  that  under  the  mere  term  house- 

Nerwine;       fadU  fumiturc,  neither  books  nor  wine  pass  to  the 

legatee  :  (s)  not  even  where  the  word  '  fiirniture'  has 
been  connected  with  other  things  furnishing  eoter- 
teinment  to  the  mind,  as  medals  and  pictures ;  and  it 

Nor  giobet,  er  SBMBS  that  globes  and   mathematical  instruments  an 

initnuneiits.     «qua%  ottt  of  tfao  scopc  of  the  word  '  fnrmture'  in  a 

wil.  (0 

Under  medals,      Lord  Hardwicke  was  of  opinion  that  under  the  woid 

caUaet  of  en-  fnetUUM,  cunous  picccs  of  currout  coin  kept  with  medals 

rioeities,  what    m  «.     ^    x       ■*  <•     . 

are  considered    ^"^^   P&H  U  SUCfi.  (u)      But   OmamontS    Of   the  peiMB, 

as  pasting. 

(0)  1  P.  Wm.  9S.  (p)  Prec.  in  Ch.  WT. 
(q)  3  P.  Wms.  418.  ind  lee  Sntflsoa  v.  Corbet,  3  Aik.  SSS. 

(r)  See  Ltllcott  v.  Compton,  2  Vem.  638.  Masters  v.  Masten,  I 
P.  Wins.  425.  and  the  late  case  of  Porter  v.  Tonmay,  3  Ves.  Ju. 
311.  in  which  the  anthoritj  of  KeUy  v.  Powlett  is  fullj  recognlied. 

(#)  3  Ves.  Jnn.311. 

(1)  Prec.  in  Ch.  207.  note. 

(ir)  Bridgmai  v.  Dove,  3  Atk.  202. 
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as  jewels^  &c.  will  not  pass  by  a  bequest  of  a  cabinet 
of  curiosities ;  even  though  such  ornaments  may  be  kept 
together  with  the  curiosities^  and  occasionaUy  shewn 
with  them.     Thus^  where  E.  C.  in  a  codicil  to  her  wiH 
made  the  following  bequest :  *'  t  give  to  J.  S.  my  col- 
lection or   cabinet  of  curiosities^  consisting  of  coins^ 
medals^  gcms^  and  oriental  stones^  and  other  valuable 
things/'  the  question  was  whether  certain  ornaments 
of  the  person  were  within  the  bequest.     Evidence  be*  . 
ing  read  of  persons  in  the  trade  as  to  the  different  sense 
of  gems  and  jewels^  that  the  latter  meant  stones  set 
and  prepared  for  wear^  the  former  the  same  things 
when  kept  for  curiosity  only^  the  Lord  Chancellor  said^i 
he  took  it  that  things  to  pass  under  the  will  in  question 
roust  be  ejusdem  generis  with  those  expressly  devised  ; 
and  that  ear-rings^  and  other  ornaments  of  the  person^ 
were  part  of  the  personal  estate^  and  not  specimens  of 
natural  curiosity.     Had  Mr.  Pitt's  diamond  been  in  the 
cabinet  as  a  specimen  of  natural  curiosity^  it  must  have 
passed  to  the  devisee ;  and  therefore  he  thought  the 
proper  Kne  of  distinction  was  whether  they  were  pre- 
pared for  wear^  or  not ;  and  directed  an  enquiry  to  be 
made  with  respect  to  that  circumstance.  On  the  Master's 
report  that  they  were  occasionally  worn,  the  cause  came 
on  before  his  Honour,  sitting  for  the  Lord  Chancellor, 
who  was  of  opinion  that  that  circumstance  made  the 
difference,  (x) 

Under  the  bequest  of  the  use  of  a  house  with  all  the  Uve  aad  dead 

stock. 

furniture,  and  stock  of  carriages  and  horses  and  other 
live  and  dead  stock,  to  J. W.  for  Kfe  ;  it  was  held,  agree- 
ably to  what  has  been  above  observed,  that  the  plate  did 
pass  as  being  included  under  the  word  furniture  ;  but 
that  the  wine  did  not.  (y) 

In  Porter  and  Tournay,  (z)  it  appeared  to  have 
been  the  opinion  of  ttie  Matter  of  the  RoBs,  thttt 
the  words  iioe  and  dead  stock  are  of  too  ambiguous 

(x)  Cavendish  v.  Cavendish,  1  Bm.  C.  C.  4M.  t^.  1  Cqm  77* 
0)3Ves.  Jan.311. 
(«)  3  Ves.  Jan.  311. 

3 
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an  import  .to  receive  any  certain  construction  ;  but  that 
coupled  with  other  words^  they  may  receive  a  sense 
correspondent  to  those  vrords.   Thus  if^  after  ^ving'  fur- 
niture, I  give  all  my  live  and  dead  stock,  1  shall  be  held 
to  mean  in-doors  stock,  as  wines^  liquors,  &c. ;  and  if 
the  word,  is  coupled  with  what  usually  forms  a  part  of 
the  property  without  doors,  then  only  such  live  and  dead 
stock  as  are  out  of  the  house  and  about  the  premises  will 
he  considered  as  intended.    In  Porter  and  Toumay, 
the  case  just  alluded  to,  the  words  '  live  and  dead  stock' 
immediately  followed  the  words/  stock  of  carriages  and 
horses  ;*  and,  therefore,  the  Master  of  the  Rolls,  applied 
these  words  exclusively  to  the  out-doors  stock :  advert- 
ing to  the  difference  between  that  case,  and  Gower  v. 
Gower ;  (0)  in  which  the  disposition  was,  of  all  other 
the  testator's   goods  and  chattels  whatsoever    which 
should  be  in  and  about  his  dwelling-house  and  out- 
houses. ^ 

A  bequest  of  stock  of  cattle  absolutely  vrill  pass  all 
the  cattle  which  the  testator  has  at  his  decease ;  and 
such  legacy  will  not  be  restricted  by  a  subsequent  be- 
quest in  the  same  will  of  the  farm,  and  the  stock  and 
crop  thereon,  (a) 
standing  corn.      Standing  com  vrill  pass  under  the  description  of  stock 

of  the  farm.  Thus  where  one  devised  a  fieirm  in  his 
own  occupation  to  his  mother  for  life,  remainder  to  G. 
in  tail,  and  also  devised  to  his  mother  all  his  goods  and 
chattels,  stock  of  his  hxm,  bonds,  &c.,  and  all  other  his 
moveables  whatsoever,  and  made  her  executrix;  it  was 
held  that  growing  com  which  was  not  reaped  till  after 
the  death  of  the  testator  and  of  his  mother,  who  died 
soon  after  him,  passed  to  her  representative,  and  not  (o 
G.,  the  devisee  of  the  land.  (6)  And  in  a  subsequent 
case^  where  there  was  a  similar  disposition  of  the  stock 
upon  the  testator's  form  after  a  devise  of  the  land  in 
fee^  the  devise  of  the  stock  was  held  to  carry  the  stand- 

(«)  Ambler,  61^ 

(a)  RandaU  o.  Rauell,  3  Meriv.  100. 

(b)  Cox  V.  GodMare,  6  East,  604.  noU. 
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ing  crops  of  corn  ;  although  in  that  case  the  devise  of 
such  stock  was  to  the  executors  to  pay  debts ;  and  al- 
though there  were  assets  sufficient  to  pay  the  debts  and 
legacies  without  such  part  of  the  property,  (x) 

With  respect  to  the  words  ^  stock  in  trade/  what  stock  in  trade. 
shall  be  comprehended  in  these  terms  must  always  in  a 
great  measure  depend  upon  evidence  of  intention^  in- 
trinsically or  extrinsically  collected :  but  where  there 
is  nothing  peculiar  in  the  case  to  determine  the 
import  of  the  phrase^  the  popular  and  usual  under- 
standing of  the  words  must  govern  their  interpretation. 
Under  a  bequest  of  ^  stock  in  trade'  will  clearly  be 
included  shop  goods^  and  utensils  of  trade^  and  it  has 
even  been  said  that  money  in  a  till  wiU  pass  under  such 
a  bequest. 

It  may  also  be  a  question  of  some  difficulty  what  words 
will  carry  stock  in  trade^  as  well  as  what  the  words  '  stock 
in  trc\de*  will  carry. 

In  the  case  of  Stuart  v.  Marquis  of  Bute^  (y)  ^here 
the  testator  gave  all  his  waggon-ways^  rails^  staiths^  and 
all  implements^  utensils  and  things^  at  bis  death  used  or 
employed  together  with,  or  in  or  for^  the  working,  ma- 
nagement, or  employment  of  his  collieries,  and  which 
might  be  deemed  of  the  nature  of  personal  estate,  in 
trust  to  be  held  or  enjoyed  with  the  collieries,  Lord 
Rosslyn  decreed  that  under  this  bequest  money  due 
from  the  fitters  and  others,  and  in  the  Tyne  Bank,  coals 
at  the  pits,  and  staiths,  corn,  hay,  horses,  timber,  oil, 
candles,  fire  engines,  and  other  articles  of  stock  in  trade 
passed ;  which  decree  was  affirmed  on  the  rehearing 
by  Lord  Eldon.  His  Lordship  however  expressed  con- 
siderable doubts ;  which  doubts,  it  is  conceived,  related 
principally  to  the  monies  due  from  the  fitters,  and  at  the 

bank. 

Where  a  man  devised  freehold  and  copyhold  mes- 
suages, lands,  and  tenements,  to  A.  for  life,  with  re- 

(x)  West  and  Another,  Execntors  of  Moore,  r.  Moore,  8  East.  339. 
(  y)  1  i  Ves.  Jun.  666.  and  see  1  Dow.  P.  C.  73. 

VOL.  I.  2  B 


public  funds. 
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mainder  over,  and  afterwards  the  residue  of  his  per- 
sonal estate  toB.^and  made  B.  executor ;  and  part  of  the 
testator's  estate  consisted  of  a  brewbouse  and  mail 
house^  which  together  with  the  plant  and  utensils  were 
then  in  lease ;  it  was  held  that  the  plant  passed  to  the 
devisee  ;  for  without  the  plant  the  walls  could  be  of  no 
use^  and  it  was  material  that  they  were  in  lease  toge- 
ther. The  testator  must  therefore  have  meant  to  de- 
vise them  both  together,  (a) 
stock  in  the         The  quesUous  arising  upon  bequests  of  stock  in  the 

public  funds  are  very  numerous  and  branching.  But  in 
a  treatise  like  the  present,  intended  for  general  use,  it 
will  be  expedient  to  confine  the  consideration  of  the  sub* 
ject  to  clear  and  practical  distinctions. 

The  topic  of  most  frequent  discussion  on  this  sub* 
ject  is  whether  the  legacy  is  to  be  regarded  as  spe- 
cific or  general.  In  the  case  of  Purse  v.  Snap- 
lin,  (6)  Lord  Hardwicke  states  a  specific  legacy  to  be 
a  bequest  of  a  particular  chattel,  specifically  described, 
and  distinguished  from  all  other  things  of  the  same 
kind;  which  may  in  other  words,  as  Mr.  Coxe  ob- 
serves, (c)  he  stiled  an  individual  legacy.  (1)  But  Courts 
have  been  led  to  the  construction  of  bequests  of  specific 
legacies  by  other  indicia.  Thus  in  Jeffreys  v,  Jeffreys, 
afterwards  decided  by  the  same  great  equity  Judge,  Uie 
testator  having  at  the  time  of  making  his  will  just  so 
much  stock  as  would  exactly  answer  the  two  legacies 
which  he  thereby  bequeathed,  they  were  both  treld  to 
be  specific.    In  the  case  of  Purse  i?.  Snaplin^  before  al- 

« 

(a)  Wood  V.  Gajnon,  ArobL  395. 

(b)  I  Atk,  414. 

(c)  See  his  note  to  Hintoa  v*  Pinke,  1  P.  Wins.  538. 


(1)  Thus  money,  though  only  a  measure  of  value  or  amount  in  spe- 
cie, may  become  an  individual  legacy  when  it  is  designated  as  bemg 
in  a  particular  place,  as  in  such  a  drawer  or  bag.  See  1  Atk.  506. 
Anbl.  67.    Stock  does  not  pass  under  the  word  money. 
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luded  td^  the  testator  gave  two  legacies  of  5000/.  in 
the  old  South  Sea  annuity  stock  of  the  S.  S.  Gom*- 
pany^  to  two  persons  respectively ;  and  at  the  time  of 
maldng  his  will  and  at  his  death  he  had  Only  50002.  in 
old  S.  S.  stock.  Lord  Hardwicke  considered  th^e  be* 
quests  as  entitling  the  legatees  to  have  them  made  good 
out  of  the  testator's  general  assets  ;  and  the  principle 
upon  which  the  case  was  determined  was  this — that  the 
testator  had  not  so  specifically  described  the  subjects  of 
the  legacies  as  to  distinguish  them  from  all  other  things 
of  the  same  kind. 

In  Ashton  v.  Ashton  {d)  there  were  no  words  of  more 
specilic  import  than '  in  Purse  v.  Snaplin^  above  cited ; 
neither  did  the  stock  of  which  the  testator  was  actually 
possessed  correspond  in  amount  with  the  stock  devised. 
The  testator  devised  6000Z.  S.  S.  annuities  to  be  sold 
and  laid  out  in  land^  to  be  settled  as  therein  directed^ 
and  died  posisessed  of  large  personal  estate^  but  had  only 
5360Z.  in  S.  S.  annuities.  Lord  Talbot^  nevertheless, 
held  the  legacy  to  be  specific,  and  not  of  quantity  merely^ 
But  the  late  Mr.  Serjeant  WiUiams,  to  whose  learned 
labours  we  are  indebted  for  the  last  Edition  of  Lord 
Talbot's  decisioas,  has  observed,  in  a  note  to  this  case, 
that  '^  it  seems  to  have  been  determined  upon  the  testa- 
tor's directing  the  50002.  S.  S.  annuities  to  be  sold,  and 
the  produce  thereof  to  be  laid  out  in  a  purchase  of  lands, 
which  strongly  implied  that  the  testator  only  intended 
to  give  the  S.  S.  annuities  which  he  was  possessed  of; 
and  that  he  did  not  mean  to  have  additional  annui- 
ties purchased,  in  order  to  be  sold  out  again  presently 
afterwards  :" — a  remark  of  which  Lord  Hardwicke;  and 
not  the  learned  editor,  who  seems  to  have  forgotten 
whence  he  took  it,  should  have  the  credit,  (e) 

In  the  Second  Volume  of  Domat.  159.  it  is  laid  down 
that  when  a  testator  bequeaths  a  certain  thing,  which 

(d)  Cas.  temp.  Talb.  152.  (e)  See  1  Atk.  418. 

2ll« 
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Mt  specifies  as  being  his  awn,  the  legacy  will  not  haTe 
effect^  unless  that  thing  be  found  extant  in  the  sircces* 
sion.  ^^  As  if  I  bequeath  to  such  a  one  my  watcb^  or 
my  diamond  ring,  and  there  be  not  founds  after  my  deaths 
any  diamond  ring  or  watch  among  my  effects^  the  legacy 
will  be  null."  There  are  cases  in  our  books  to  the 
same  effect.  It  is  true,  that  Liord  Hardwicke^  in  the 
case  of  Avelyn  r.Ward,  (/)  seemed  to  consider  that  tO€> 
much  weight  had  been  given  to  the  word  my ;  and  that 
to  rely  on  it  entirely  was  allowing  it  too  much  import- 
ance ;  yet^  in  a  subsequent  case  of  Sleech  v.  Torring* 
ton^  (g)  we  find  Sir  Thomas  Clarke^  whose  opinions 
and  reasonings  on  the  constcuction  of  wills  are  always 
eotitled  to  great  respect^  remarking^  that  it  was  very 
material  as  a  circumstance  in  that  case^  that  no  pronouo 
possessive  was  added  to  the  description  of  the  annui- 
ties. So  in  the  case  of  Ashburnham  v.  Macguire,  (h) 
where  the  words  were  "  my  lOOOt.  East  India  slock,** 
Lord  Thurlow  laid  considerable  stress  upon  the  pronoun 
my  ;  and  observed^  that  it  had  been  relied  on  in  many 
cases  in  deciding  the  legacy  to  be  specific. 
The  nneni         The  ffcneral  rule,  however,  appears  by  the  result  of 

rale  U,  that  a     ,,  °  ,        .-        ,  ,        ,  /•  t    •        ■ 

bequest  of  to  the  cascs  to  be  this,  that  the  bequest  of  stock  m  the 
r^erai  le^*  fuuds  is  to  be  regarded  as  expressive  of  quantity  in 
tlu>m?l^^  general,  and  not  confined  to  a  particular  sum  of  which 
JoSrt/uS^it  ^^^  testator  may  be  possessed  at  the  time  of  making  his 
speciflc  ^01^  or  of  his  dea^h,  unless  there  is  some  word,  phrase^ 

or  constructive  ground,  in  the  will,  leading  to  such  re- 
strictive interpretation.  Thus,  where  a  testator  be- 
queaths the  sum  of  1200/.  of  his  funded  property  to 
T.  S.,  and  the  residue  of  his  property  to  B.,  this  is 
a  general  pecuniary  legacy  to  be  answered  out  of 
the  whole  personal  estate,  (i)  A  bequest  of  so  much 
stock  in  such  a  fund,  in  general  terms,  is  a  direc- 

(/)  1  Ves.  425.  (g)  2  Ves.  560. 

(A)2Bro.C.C.  108. 

(0  Sec  Lambert  ©.  Lumbert,  1 1  Ves.  Jan.  607. 
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don  to  the  executor  to  procure  so  much  stock  for  the 
legatee.  This  was  expressly  said  by  Lord  Chancellor 
Talbot  in  the  case  of  Partridge  v.  Partridge^  (A:)  in 
which  case  a  testator  devised  10002.  capital  South  Sea 
Stock  to  B. ;  and  it  appeared  that  at  the  time  of  making 
his  will  he  had  18002.  of  such  stocky  and  afterwards^  by 
sale,  he  reduced  it  to  200/.,  which  he  afterwards  in- 
creased to  16002.,  and  died ;  the  alteration  of  the  stock 
was  held  to  work  no  ademption « 

It  is  observable,  however,  that  in  that  case  Lord  Tal- 
bot is  stated  to  have  said,  that  if  the  testator,  after  such 
a  legacy,  sells  out  part,  and  dies,  such  sale  will  be  an 
ademption  pro  tanto  ;  which  opinion  seems  to  be  at  va- 
riance with  the  principle  of  the  case ;  for  if  the  bequest 
is  to  be  regak'ded  as  a  gift  of  quantity  only,  and  not  of 
a  specific  thing,  and  if  it  be  law  that  where  a  testator 
bequeaths  so  much  stock,  having  none  such  at  the  time 
of  his  devise,  the  bequest  is  to  operate  as  a  direction  to 
the  executor  to  procure  so  much,—  why  should  the  re- 
moval of  the  stock,  or  the  dimunilion  of  it  in  specie, 
affect  the  substance  of  the  bounty.^  On  this  point, 
therefore,  perhaps,  the  case  of  Bronsden  v.  Win- 
ter (2)  ,has  proceeded  with  greater  consistency.  There 
the  testator  devised  the  sum  of  20002.  South  Sea  Stock, 
and  at  the  time  of  making  his  will  bad  just  that  amount 
of  such  stock ;  he  afterwards  sold  15002.  of  it ;  and 
Verney,  Master  of  the  Rolls,  held  this  to  be  no  par- 
tial ademption  of  the  legacy,  but  decreed  the  2000/., 
stock  to  be  made  good  out  of  the  testator's  personal 
estate. 

In  both  these  last  mentioned  cases,  the  Act  of  Par- 
liament for  changing  three-fourths  of  the  capital  South 
Sea  Stock  into  annuities  had  taken  place  between  the 
time  of  making  the  will  and  the  death  :  but  it  followed^ 
a  fortiori,  from  the  principles  on  which  other  parts  of  the 
ease  were  decided^  that  such  parliamentary  change 
could  work  no  ademption. 

(At)  Ca5.  temp.  Talbot^  229.  (0  Ambl.  67. 
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'  There  can  be  no  doubts  however^  thai  in  these  poisti, 
as  in  most  that  regard  the  constniction  of  wiUs,  tiie 
intention  of  the  testator  is  to  be  the  guide ;  and  this 
int/ention  is  to  be  collected  from  the  general  tenor  of 
the  instrument  rather  than  from  particular  words  or 
phrases. 

Thus  in  the  late  case  of  Hotham  t>.  Sutton^  (m)  the 
intention^  though  in  some  degree  proceeding  upon  a 
mistake  as  to  the  £act^  was  the  ground  of  the  Chancel* 
lor's  judgment.  In  that  case^  the  testatrix^  reciting 
that  she  was  possessed  of  12^7002.  3  per  cent.  Bank 
Annuities^  st%nding  in  her  name,  gave  and  bequeathed 
the  same,  or  so  much  of  such  Bank  Annuities  as 
should  be  standing  in  her  name  and  at  her  death. 
At  the  date  of  her  will,  and  at  her  death,  she  had  near 
'  1 6,000/.  in  that  fund,  besides  other  stock.  Here  the 
recital  of  the  will,  though  erroneous,  was  considered  aa 
comprising  the  reason  of  the  disposition,  it  was  the 
measure  of  her  bounty ;  the  determination,  therefore^ 
was,  that  the  bequest  operated  only  on  the  sum  men* 
tioned  in  the  recital,  and  that  the  excess  of  3  per  cent 
Consol.  Bank  Annuities  beyond  the  amount  of  12,70Q{. 
passed  under  the  residuary  clause. 

And  where  a  testatrix,  being  possessed  of  6000/.  4 
per  cent.  Conlsols,  made  several  bequests  to  the  amount 
of  3200/.,  and  by  a  codicil,  after  reciting  that  she  had 
given  away  5600/.  4  per  cent.  Consols,  gave  the  re- 
maining 400/.  to  A. ;  A.  was  h<eld  to  be  entitled  to  the 
whole  residue ;  it  being  probable  that  the  testatrix  con- 
sidered, that  the  various  legacies  which  she  had  given 
would,  on  the  sale  of  her  stock,  be  equivalent  to  56001. 
4t  per  cent.  Consols,  and  that  the  testatrix  meant  to  give 
to  A.the  residue,  the  amount  being  stated  not  to  limit  the 
quantum,  but  merely  as  a  description  of  the  residue,  (it) 

If  a  testator  mistake  the  fiind,  a  bequest  of  bis  stock 
will  pass  his  funded  propertyi  provided  there  was  no 
stock  of  the  description  named  belopging  to  the  testator 

(w)  15  Ves.  Jun.  319. 

(n)  Qaires  0*  Manniog,  1  Cox.  3P3. 
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at  the  time  of  his  making  his  will,  (y)  And  stock  stand- 
ing in  the  names  of  trustees  will  pass  by  a  bequest  of 
stock  standing  in  the  testator's  own  name^  if  he  has  no 
stock  standing  in  his  own  name  at  the  date  of  the  will^ 
or  at  his  death,  (z)  And  where  a  testator  reciting  that 
his  daughter  was  entitled  .to  some  sums  of  money  equal 
to  6,500/.  gave  her  3^500/.  to  make  up  10,000/.,  which 
he  declared  he  designed  for  her  fortune  ;  the  daughter 
being  entitled  to  5,500/.  only:  it  was  held  that  the  tes- 
tator meant  that  his  daughter  should  have  10,000/.;  and 
it  was  decreed  that  the  deficiency  should  be  made  up 
from  his  estate,  because  legacies  given  |s  provision  for 
children  were  to  be  construed  liberally,  (a) 

Under  a  bequest  of  '^  all  debts''  to  a  debtor,  the  debts 
due  at  the  date  of  the  will  only  will  be  released,  or  dis- 
charged, and  not  such  as  were  contracted  since  the  tes- 
tator's will,  unless  the  same  should  have  been  republish- 
ed. (6)  But  ajd  error  of  description  will  not  intercept  the 
intended  bounty ;  as,  if  a  debt  is  bequeathed  as  a  sum  of 
''  350/.  due  from  A.  on  bond,  the  same  being  partly  on 
bond,  partly  secured  by  covenant,  and  partly  due  in  the 
capacity  of  executor,  yet  it  was  held  that  the  full  amount 
of  the  debt  passed,  (c)  Under  a  bequest  of  money 
''  due  on  mortgage"  only  the  principal  passes,  (d) 

A  bond  for  securing  the  retransfer  of  stock  has  been 
held  to  pass  under  the  description  of  ''  all  debts,"  (e) 
and  judgments;  (/)  and  even  money  at  a  banker's  has, 
on  the  strength  of  certain  inferences  of  intention  af- 
forded by  the  context,  been  considered  as  included 
under  ''  debts."  (g)     But  under  the  bequest  of  a  debt 

(if)  Door  V.  Gearj,  1  Ves.  255.    Penticost  v,  Lej,  2  Jac.  and 
Walk.  207. 
(z)  Hewson  v.  Reed,  5Madd.  451. 
(a)  Milner  9.  Milner,  1  Ves.  107. 
(6)  Smallman  v.  Goolden,  1  Cox  329. 

(c)  Williams  v.  WiUiams,  2  Bro.  C.  C.  88. 

(d)  Roberto  v.  Kaffen,  2  Atk.  113. 

(e)  Essington  v.  Vastion,  3  Meriv.  432. 
(/)  Stenhouse  v.  Mitchell,  11  Ves.  J  tin.  352. 
(g)  Carr  9.  Carr,  1  Meriv.  641  n. 
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"which  shall  be  '^due  from  A.  to  me  on  a  specific  day/'  the 
debt  must  be  taken  as  due  on  that  day ;  and  the  legacy 
will  not  be  altered  by  consignments  made  previous  to  the 
day  mentioned,  (h)  And  if  a  testator  bequeaths  what 
is  due  to  him  at  his  death,  the  legatee  will  be  entitled 
only  to  what  is  due  to  the  testator  after  his  own  debts 
-are  paid,  though  the  residue  should  be  bequeathed 
subject  to  the  testator's  debts,  and  other  legacies,  (t) 
A  bequest  of ''  all  my  money  in  the  Bank  of  England" 
lias  been  held  to  pass  stock  in  the  public  funds ;  the 
testator  never  having  had  any  money  in  the  Bank,  (fc) 
And  stock  will  pass  under  a  bequest  of  securities.  {I) 

But  generally  the  bequest  of  money  ^ill  not  pass 
stock  in  the  public  funds.  (7n) 
Of  qualified  This  sccms  a  proper  place  to  introduce  some  ob- 

and  temporary  .  .  *  i»iii_«i 

interests  in      scrvatious  ou  those  bcqucsts  of  chattels  which  create 

qualified  and  temporary  interests  in  them,  followed  by 
gifts  over  to  others  in  succession.  In  the  consideration 
of  which  subject^  it  should  be  distinctly  understood  that 
a  strict  legal  remainder  can  only  be  limited  of  freehold 
estates^  Every  bequest  of  personal  estate  to  take  effect 
infuturOy  whether  it  be  after  a  preceding  bequest  or 
not,  or  limited  on  a  certain  or  uncertain  events  takes 
effect  only  as  an  executory  bequest ;  and  is  subject  to 
the  rules  and  restrictions  affecting  that  class  of  testa- 
mentary dispositions. 

At  common  At  commou  law,  if  a  personal  estate  was  bequeathed 

lavir  no  remain*  *•        i»  • 

dero/ personal  to  ouc  for  life.  Or  othcrwisc,  and  after  the  decease  of 

Birictness  be     the  dcviscc  or  legatee,  or  on  the  happening  of  any  other 

""'  ^  event,  certain  or  uncertain,  the  same  was  given  over  to 

another,  such  limitation  over  was  void ;  and  the  wbole^ 

in  strictness  of  construction,  vested  in  the  first  taker. 

• 

(A)  Jones  r.  Mitchell,  6  Yes.  Jun.  463. 
(t)  Dicks  V.  Lambert,  4  Ves.  Jun.  725. 
(it)  Vulliamy  v.  Nobje,  3  Meriv.  601. 

(/)  Reed  v.  Addison,  4  Yes.  Jun.  5^5.  Joy  r.  Campbell,  1  Sch. 
and  Lef.  339. 

(m)  Hotham  v.  Sutton,  15  Yes.  Jun*  319.  and  see  Ommanej  r. 
Butcher,  1  Turn.  260. 
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To  avoid  this  inconvenience^  and  the  disappointment 
of  the  testator's  intention,  a  difference  was  made  between 
the  bequest  of  the  use  of  a  things  and  of  the  thing  it- 
self, (m)  All  difficultyj  however,  on  this  subject  has 
long  ceased  to  exist ;  and  these  limitations  or  gifts  of 
ulterior  interests  in  personal  estate  have  for  some  cen« 
turies  had  their  full  operation  as  executory  devises^  or 
rather  bequests.  Thus,  where  a  term  is  given  to  one 
for  his  lifey  remainder  to  another  after  his  decease,  this 
limitation  is  considered  as  not  meant  to  take  effect  as  a 
remaindej,  but,  upon  the  principle  of  ut  res  magis  valeat 
quam  pe/eat,  such  limitation  or  gift  over  is  regarded  as 
a  subc^cantive  devise  to  take  effect  upon  the  death  ^f  the 
person  first  named,  or  other  event,  certain  or  uncertain, 
And  is  considered  as  preceding  the  intermediate  disposi- 
tion :  so  that  it  is  the  same  as  devising  a  chattel  in- 
terest in  land  to  one  man  upon  his  paying  a  sum  of 
money  to  executors,  or  upon  the  death  of  another, 
which  makes  it  a  proper  executory  devise ;  and  after 
limiting  which  future  interest,  the  testator  is  still  at 
liberty  to  dispose  of  the  estate  in  the  mean  time.  Thus 
in  Lampett's  case  in  Cooke's  Reports,  (n)  where  a  tes- 
tator, being  possessed  of  a  messuage  for  a  term  of  years, 
devised  the  same  to  his  father  for  the  term  of  his  natural 
life,  remainder,  after  his  father's  decease,  to  his  sister 
and  the  heir  of  her  body,  it  was  resolved  that  the  limit- 
ation to  the  sister  was  good  as  an  executory  devise. 
And  in  other  cases  where  the  ulterior  disposition  has 
depended  upon  an  uncertain  event,  or  been  made  in 
favour  of  a  person  not  in  being  at  the  time,  it  has  been 
supported  upon  the  same  principle,  (o) 

The  doctrine  above  attempted  to  be  explained  is 
equally  applicable  to  mere  bona  mobilia,  in  courts  of 
equity.  It  has  long  been  settled,  that  a  bequest  of 
goods  to  A.  for  life,  with  remainder  after  his  decease  to 
B.,  is  a  good  bequest  to  B. ;  who  formerly  might  file  his 

im)  Bro.  Dev.  pi.  13*    Cro.  Ca.  341. 

(»)  10  Rep.  46.    See  alio  8  Rep.  fit5.    Matthew  Manning's  case* 

(o)  See  1  RqU,  Abr.  612.     1  And.  60,  61. 
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bill  against  the  legatee  for  life,  to  compel  him  to  g^ve 
security  for  the  goods  being  forthcoming  at  his  death :  (p) 
but  the  later  practice  is^  for  the  devisee  for  life  to  be 
required  to  sign  an  inventory,  to  be  deposited  with  the 
.  Master  for  the  benefit  of  all  parties,  which  Lord  Thurlow 
has  observed  to  be  more  equal  justice,  as  there  oug>ht 
to  be  existing  danger  to  justify  the  requisition  of  a 
security,  {q) 
Of  tke  do-  Very  littie  is  to  be  found  in  the  books  respecting  the 

minion  accom-  /••  .'j-«  •ji*! 

panyinff  the  in-  cxtcut  of  cnjoymeut  or  dommiou  acquired  by  the  person 
^le^n^  taking  under  a  will  the  estate  or  interest  for  life  in  a 
chattel.  personal  chattel.     In  one  case  (r)  it  was  held,  that  a 

devise  from  a  husband  to  his  wife  of  the  use  of  house- 
hold goods,  furniture,  plate,  jewels,  linen,  &c.  for  life 
or  widowhood,  and  afterwards  to  children  and  grand- 
children, included  an  authority  for  the  wife  to  use  the 
goods  in  her  own,  or  in  any  other  person's  house,  alone 
or  promiscuously  with  otiier  goods,  or  even  to  let  them 
out  to  hire.  Mr.  Fearne  has  observed,  in  treating  in- 
cidentally on  this  point,  (s)  that  in  Marshall  v.  Blew  it 
did  not  appear  that  the  goods  and  furniture  were  an- 
nexed as  heir-looms,  to  go  along  or  be  enjoyed  with 
any  house  :  but  that  such  an  annexation  of  them  to  the 
possession  of  any  particular  dwelling-house  might  pro- 
bably have  excluded  the  liberty  of  using  them,  or  letting 
them  to  hire,  separately,  or  otherwise  than  with  the 
house  on  which  the  limitation  of  the  goods  was  so  at- 
tendant. Mr.  Fearne,  however,  was  of  opinion  that 
even  where  the  furniture  was  directed  to  go  with  the 
ibouse  in  the  nature  of  heir-looms,  it  would  be  competent 
to  the  person  having  the  life  interest,  to  let  such  fiimi- 
ture  together  with  the  house,  grounding  himself  in 
some  measure,  on  the  case  of  Cadogan  v.  Kennett,  (<) 
where,  though  the  possession  of  the  goods  was  connected 
with  the  house  under  the  trusts,  and  a  particular  of  them 

(p)  See  2  Freem.  206.     1  P.  Wms.  1 . 

(q)  1  Bro.  C.  R.  270.     3  P.  Wms.  336.     t  Atk.  82,  321. 

(r)  Mju^haU  v.  Blew,  3  Atk.  217. 

(«)  See  Ex.  Dev.  6th  £d.  by  Bntler,  407.        (i)  Cowp.  4S%. 


MAF.  u.  MJ      A9  to  Momabte  T/u$igs^  ^79 

was  annexed  by  way  of  schedule  to  the  settlement^  yet 
it  was  admitted  that  the  husband  who  took  an  interest 
under  the  trusts  in  the  same  for  his  life^  mig^t  have  let 
the  house  and  furniture  toother. 

There  are  many  subjects  of  testamentary  disposition  as  to  consum- 
of  which  it  may  be  said  usu  canaumuntur  ;  and  where  ■**'*  ^^^^' 
such  are  bequeathed  to  a  legatee  with  a  particular  in- 
terest in  them^  as  for  his  life  only^  some  other  person 
being  appointed  to  succeed  him  in  the  property^  many 
niceties  and  distinctions  may  arise  in  reference  to  the 
nature  of  the  thing  given.  Where  things  are  at  once 
unproductive  and  consumable^  the  use  of  them  implies 
the  destruction  of  them ;  and  this  will  always  be  the 
ease  with  consumable  dead  stock:  but^  in  respect  to 
live  stocky  it  is  observable  that  though  the  individual 
thing  is  destroyed^  the  species  still  continues  to  exists 
and  the  race  is  continually  propagating.  It  may  there- 
fore be  a  question  whether  the  legatee  for  life  be  not 
liound  to  keep  up  the  stock  for  the  benefit  of  his  suc- 
cessor in  interest^  subject  to  the  reasonable  use  and 
consumption  of  the  produce.  In  the  above  cited  case 
of  Porter  v.  Toumay,  («)  it  was  observed  by  the 
Master  of  the  Rolls  that  ^'  there  had  been  great  doubt 
among  the  judges^  what  a  person  having  a  limited  use 
of  such  articles  may  do.  Some  learned  judges  had 
thought  they  must  be  sold^  and  that  a  person  so  entitled 
was  to  have  only  the  interest  of  the  money  produced  by 
ilie  sale :  but  that  was  a  very  rigid  construction."  I 
am  not  aware  of  any  more  recent  decision  whereby 
these  peculiar  difficulties  have  been  removed.  One 
should  certainly  advise  a  person  claiming  such  deter- 
minable interest^  to  govern  himself  by  the  fair  and 
equitable  principle  pi  taking  only  a  reasonable  and  pro- 
portionate use  and  enjoyment^  and  preserving  the  thing 
bequeathed^  as  far  as  might  be  consistent  therewith^  for 
the  benefit  of  his  successor  under  the  will ;  in  all  cases 
2£scertainiTig  the  quantity^  number^  and  kind^  by  a  proper 
ifiventory  or  account. 

(«)  3  Ves.  Jun.  «1J. 
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As  to  the  Where,  by  the  dispositions  of  a  will  or  settlement,  the 

reiiic<)ie8  for  .  n   i*        •  «i  i^u  -■ 

praemng  the  possessioii  of  fumiture  and  household  goods  are  an- 
p^DiTin  the  nexed>  in  the  nature  of  heir-looms^  to  the  possession  of 
6acce»ion.       the  mausion  itself,  such  goods  will  not  be  suffered  to  be 

separated  from  the  house  by  an  execution  against  a 
person  taking  an  estate  for  life  under  such  will  or  settle- 
ment. If  such  will  or  settlement  has  vested  in  trustees 
the  legal  estate  in  the  house  and  goods  so  settled  to- 
gether, the  legal  remedy  will  reside  with  such  trustees 
for  enforcing  restitution,  or  recovering  the  value ;  and 
thus  in  the  case  of  Cadogan  v.  Kennett,  above  cited, 
upon  an  action  of  trover  brought  by  the  trustees  to 
whom  the  posaessio  legalis  belonged,  for  the  benefit  of 
the  husband  and  wife  and  the  sons  of  the  marriage  in 
succession.  Lord  Mansfield  observed  that  it  was  a  set- 
tlement very  common  in  great  femilies  :  in  wills  of  great 
estates  nothing  was  so  frequent  as  devises  of  part  of  the 
personal  estate  to  go  as  heir-looms.  So  in  marriage  set- 
tlements it  was  very  common  for  libraries  and  plate  to  be 
so  settled,  and  for  chattels  and  leases  to  go  along  vrith 
the  land.  If  the  husband  grew  extravagant,  there  never 
was  an  idea  that  these  could  afterwards  be  overturned : 
if  that  Court  were  to  determine  they  should,  the  parties 
would  resort  to  Chancery.  It  was  the  business  of  the 
trustees  to  see  that  the  goods  were  not  removed ;  the  ' 
creditors  had  no  right  to  take  the  goods  themselves  ;  the 
possession  of  them  belonged  to  the  trustees :  the  ab- 
solute property  of  them  was  then  vested  in  the  eld- 
est son;  and  they  were  to  be  kept  in  the  house  for  his 
benefit.  (2)" 

In  the  case  of  Foley  et  al.  v.  Burnell,  (x)  Lord  Foley 
had  devised  his  house  called  F.  to  trustees  for  a  term 

(x)  Cowp.  Rep.  435  n. 


(2)  The  question  whether  that  setUement  was  or  was  not  void  as 
against  creditors,  under  the  statute  against  volontary  and  firandnleiit 
conveyances,  was  a  branch  of  the  case,  which,  though  of  considenblt 
interest,  is  not  connected  with  our  present  inquiry;  and  has  been  dis- 
cussed at  large  in  the  Treatise  on  Voluntary  and  Fraudulent  Convvj« 
ance«<,  by  the  Author  of  this  Work. 
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of  99  years,  and  subject  thereto^  to  his  son  T.  for  life, 
remainder  to  his  first  and  other  sons,  ivith  remainder 
over ;  and  bequeathed  ^^  all  the  standards,  fixtures, 
household  goods,  implements  of  household  furniture 
and  pictures,  gold  and  silver  plate,  china,  porcelain,  &c. 
which  should  be  in  the  several  capital  messuages,  called 
S.  W.  and  P.  to  be  held  and  enjoyed  by  the  several 
persons,  who  from  time  to  time  should  successively  and 
respectively  be  entitled  to  the  use  and  possession  of  the 
same  houses  respectively,  as  and  in  the  nature  of  heir** 
looras,  to  be  annexed  to  and  go  along  with  such  houses 
respectively  for  ever/'  Upon  the  testator's  decease  the 
trustees,  who  were  also  executors  of  the  ^vill,  permitted 
the  eldest  son  to  occupy  the  house  called  F.,  and  to  use 
the  wine,  linen,  and  china  which  was  in  it  at  the  death 
of  the  testator.  Upon  those  articles  being  taken  in 
execution  at  the  suit  of  a  creditor  of  the  son,  the  trustees 
and  executors,  after  having  demanded  them,  brought  an 
action  of  trover,  and  had  a  verdict  for  the  amount  of 
the  articles  so  taken  in  execution. 

Mr.  Feame  in  his  comments  on  this  last  mentioned 
case,  with  his  usual  sagacity,  suggests  a  doubt  whether, 
as  the  property  comprised  in  the  heir-loom  clause  was 
not  in  this  case  devised  to  the  tmstees,  but  seemed  only 
to  have  vested  in  them  as  executors,  their  consent  to 
the  possession  by  the  first  cestui  que  trust  as  legatee 
thereof,  did  not  divest  them  of  the  legal  estate,  and 
pass  it  to  the  legatees  under  that  clause  according  to 
their  respective  interests  under  the  will,  and  so  qualify 
them  for  the  recovery  of  the  goods  by  legal  process. 
The  same  writer,  however,  was  of  opinion  that  if  the 
legal  remedy  had  failed  on  that  ground,  the  legatees 
might  still  have  found  a  resource  in  Equity.  And  he 
conceived  himself  to  be  supported  in  that  opinion  by 
the  arguments  of  the  Court  in  another  case  under  the 
same  will,  in  which  the  legal  estate  and  interest  in 
the  cljattels  devised  was  clearly  in  the  first  taker,  (y) 

iy)  Foley  r.  Bumell  et  al.  1  Bro.  C.  Rep.  274. 
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The  Lord  Chancellor^  in  considering  the  relief  in  the 
case  last  adverted  to^  put  the  case  of  a  bequest  of  a  chat- 
tel interest  to  one  for  life^  remainder  to  another  in  tail ; 
in  which,  he  said^  the  ulterior  devisee  might  come  to  the 
Court  to  prevent  the  destruction  of  the  subject.  Which 
case^  Mr.  Fearne  observes,  as  well  as  the  common  in- 
stance of  trustees  for  preserving  contingent  remain- 
ders being  allowed  to  maintain  an  injunction  from 
waste  against  tenant  for  life  of  the  legal  estate,  seems 
to  warrant  the  interposition  of  .the  Courts  for  the  be- 
nefit of  the  persons  entitled,  after  a  temporary  ante- 
cedent interest  in  the  first  taker,  notwithstanding  the 
interest  of  such  fi:rst  taker  be  clothed  with  the  legal 
estate. 

But  it  appeared  to  Mr.  Fearne,  to  be  a  very  sufficient 
ground  for  the  equitable  relief,  that  executory  disposi- 
tions of  chattds  personal  appear  to  have  been  originally 
founded  in,  and  still  to  rest  on  the  doctrine  of  Courts  of 
Equity  ;  and  that  if  so,  there  could  be  no  obstacle  to 
the  interference  of  those  Courts  in  the  r^ulatioH  of 
interests,  created  by,  and  dependent  upon,  their  own  ju- 
risdiction. 

In  chattels  real  the  law  has  long  admitted  a  division 
of  the  interest  between  the  devisee  for  life,  and  those  in 
remainder  :  but  the  division  of  the  interest  in  chattels 
personal  between  tenant  for  life,  and  those  to  whom 
they  are  limited  over,  seems  yet  to  be  matter  of  equi- 
table cognizance,  resting  upon  the  execution  of  a  Court 
of  Equity  in  specie.  And  such  a  specific  apportion- 
ment and  execution  of  the  rights  of  the  parties  would 
be  frustrated  if  the  Court  could  not  secure  the  specific 
chattels  themselves,  in  the  mean  time,  against  such  a* 
disposition  of  the  first  taker,  and  all  claiming  through 
or  under  him,  as  would  endanger  its  existence  or  pre- 
servation. 


CHAP.  n.  $  3.]    As  to  Immoveable  Things.  383 


SECT.     IL 


As  to  Immoveable  Things. 


IT  is  a  general  and    established  proposition   that  Leaseholds 
where  a  man  is  possessed  of  freehold  and  leasehold  pro-  hiciud^unTer 
perty,  the  leasehold  will  not  pass  by  a  general  devise^  viwoninds' 
applicable  to  freeholds^  unless  an  intention  to  include 
leaseholds  under  those  words  can  be  collected  from  the 
face  of  the  wiU^  or  from  the  nature  or  situation  of  the 
leaseholds  themselves.      The  great  and  fundamental 
case  upon  this  subject  is  Rose  v.  fiartlett,  {z)  deter^- 
mined  so  long  ago  as  the  beginning  of  the  reign  of 
Charles  I.     It  was  there  resolved  that  if  a  man  have 
lands  in  fee>  and  lands  for  years^  and  devise  all  his 
lands  and  tenements^  the  fee -simple  lands  pass  only,  and 
not  the  leases  for  years :  but  if  a  man  have  a  lease  for  Bat  if  tbe  (es- 
years^  and  no  fee-simple^  and  devise  all  his  lands  and  none  but  lease- 
tenements^  the  lease  for  years  passes ;  for  otherwise  the  Jwel^thc  dupo- 
will  would  be  merely  void.   The  rule  has  prevailed  not-  JJ{n  p,^.*^^ 
withstanding  some  expressions  have  been  used  by  a  tes- 
tator which  might  seem  to  have  been  adopted  on  ac- 
count of  their  applicability  to  chattel  intierests.     Thus 
in  the  case  of  Davis  v.  Gibbs,  [a)  where  the  words  were 
'^  manors^  messuages,  lands,  tenements,  hereditaments, 
and  real  estates  whatsoever,  of  which  I  am  any  ways 
seised  or  entitled  to,"  the  rule  laid  down  in  Rose  t\ 
Bartlett  was  adhered  to.  And  the  same  point  was  decided 
in  the  same  way  by  Lord  Mansfield  in  Pistol  on  dem. 
Randal  v.  Richardson,  (6)  in  which  the  testator  devised 
'^  all  and  every  of  his  several  lands,  messuages,  tene- 
ments, and  hereditaments  whatsoever  and  wheresoever 
whereof  he  was  seised,  and  interested  in,  or  entitled  to, 
to  his  son  for  life,  remainder  to  the  heirs  of  his  body ; 
and  afterwards  devised  his  personal  estate  to  his  wife 

(«)  Cn>.  Cap.  292.  (fl)  Fitzg.  116.    3  ?•  Wms.  26. 

(6)  1  H.  Bl.  25.  note* 


t 
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and  daughter^  and  made  his  wife  sole  executrix.  The 
question  was^  whether  the  leasehold  lands  by  the  above 
words  of  the  will  were  given  to  the  son,  or  were  part 
of  the  personal  estate.  After  two  arguments  Lord 
Mansfield  delivered  the  opinion  of  the  Courts  ^'  that 
the  leasehold  lands  did  not  pass  to  the  son,  but  were  part 
of  the  personal  estate.  (1)  The  case  of  Addis  v.  Cle- 
ment, (e)  indeed,  which  was  decided  the  other  way, 

(c)  2  P.  Wms.  455. 


If  the  will  U  (1)  If  a  man,  having  both  freeholds  and  leaseholds,  devise  all  hit 

!««  freehold     ^^^  *°^  tenements,  bj  a  will  unattested  as  the  statute  directs,  sa 
for  want  of  dae  that  it  is  inoperative  in  respect  to  the  freeholds,  stiU  the  words  of  the 
will  not  make    ^^^i*®  w^U  i^^t  pass  the  leaseholds.     This  was  one  of  the  points  in 
the  leaseholds   Chapman  o.  Hart,*  determined  bj  Lord  Hardwicke,  where  a  testator 
n?de^fapr  devised  aU  his  lands  at  or  near  Fowey  to  the  plaintiflT,  and  the   will 
vUcabletofree-  was  executed  in  the  presence  of  two  witnesses  only.   The  Chancellor 
observed,  that  it  was  not  certain  whether  the  testator  had  any  lease- 
hold in  or  near  Fowey.      If  there  should  appear  to  be  both,  and  the 
law  had  been  with  the  plaintiff,  so  that  she  should  be  entitled  thereto, 
it  would  be  a  ground  for  the  direction  of  an  enquiry ;  for  the  answer 
was  not  a  positive  negation  of  any  leasehold.  But  if,  let  the  fact  come 
out  how  it  would,  the  law  was  against  the  plaintiff,  he  ought  not  to  di- 
rect an  enquiry.    And  he  was  of  opinion,  that  though  it  should  appear 
that  the  testator  had  leasehold  as  well  as  freehold,  the  plaintiff  would 
not  be  entitled.    His  Lordship  supposed  a  case  of  a  person  seised  of 
freehold  and  copyhold  in  D.  who  surrendered  to  the  use  of  his  will,'!' 
and  devised  all  his  lands  and  tenements  in  D.  to  his  child ;  there  be- 
ing a  surrender,  both  freehold  and  copyhold  would  pass,  if  the  will 
was  duly  executed  according  to  the  statute  of  Frauds :  but  if  no  sur- 
render to  the  use  of  the  will,  only  the  freehold  would  pass  ;  to  which 
lands  and  tenements  generally  mentioned  should  be  applied ;  there  be- 
ing no  surrender  to  the  use  of  the  will,  to  shew  a  different  intent.  Sup- 
pose that  will  executed  in  the  presence  of  two  witnesses,  or  of  one 
only ;  those  general  words  used  :  and  no  surrender :  though  thb  were 
to  a  child  or  wife,  the  Court  would  not  supply  the  defect  of  the  sur^ 
render  to  the  use  of  the  will,  or  compel  the  heir  at  law  to  surrender  the 
copyhold  to  the  devisee,  because  the  will  was  not  duly  executed ;  when, 
if  duly  executed,  the  Court  would  not  have  supplied  that  defect ;  for 
such  variation  of  the  construction  would  be  very  dangerous. 

f  1  Ves.271.aiid  see  Streatfield  «.  Streatfield,  Talb.  175. 
t  Devises  of  copyhold  are  now  effectual  without  any  previous  surrender  Co  the 
uses  thereof  hy  virtue  of  the  sUtute  55  Geo.  3.  c.  19«. 
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expressly  proceeded  in  part  on  the  effect  of  the  words 
'^  whereof  he^  the  testator,  was  seised  or  possessed^  or 
interested  in;"  and  it  was  lamented  by  Lord  Kenyon^ 
in  Lane  v.  Lord  Stanhope^  (d)  that  that  case  was  not 
cited  in  Pistol  v.  Richardson,  since  his  Lordship 
thought  that  if  Lord  Mansfield  had  had  it  in  his  view, 
he  might  have  been  induced  to  decide  otherwise  than 
he  did.  But  it  seems  from  a  MS.  note  of  Pistol  v. 
Richardson  that  the  case  of  Turner  v.  Husler,  (e)  which 
proceeded  on  the  authority  of  Addis  v,  Clement,  was 
noticed  by  Lord  Mansfield  in  his  judgment,  who  re- 
ceived his  account  of  it  from  Mr.  Baron  Eyre.  (/) 

Lord  Eldon,  in  the  case  of  Thompson  v.  Lady  Lawley 
and  Others,  (g)  seemed  evidently  to  think  that  too 
much  stress  might  be  laid  upon  these  words,  "  pos- 
sessed of,  or  entitled  unto.''  But  his  Lordship  took 
notice  of  the  other  ground  of  the  decision  in  Addis  v. 
Clement,  viz,  that  the  twenty-one  years'  lease  in  that 
case  was  held  of  the  church,  and  always  renewable,  so 
that  the  lessee,  who  was  the  testator,  might  look  upon 
himself,  from  the  right  he  had  to  renew,  as  having  a 
perpetual  estate  therein, — a  kind  of  inheritance ;  and  ap- 
peared to  think  that  an  ingredient  which  sufficiently  dis- 
tinguished the  case  from  Pistol  i;.  Richardson. 

The  distinction  taken  in  Rose  v.  Bartlet  as  to  the  ef-  Lcascboidswiii 

pass  where 

feet  of  a  will  devising  '^  lands  and  tenements"   upon  there  are  only 
leasehold  property,  where  there  are  no  freeholds  to  sa-  thedeHM*^"^ 
tisfy  the  words,  was  fully  confirmed  by  the  case  of  Day  wsTS^J^^r^^^^^^ 
V.  Trig,  (/i)  where,  upon  a  devise  by  a  testator,  of  all  his  {j^^I  foB^ihTidi' 
freehold  houses  in  Aldersgate-street,  to  the  plaintiff  and 
his^ieirs,  he  having  in  fact  no  freehold  houses,  but  only 
leasehold  houses,  in  the  place  described  ;  it  was  decreed 
by  Mr.  J.  Tracey,  silting  for  the  Lord  Chancellor,  that, 
though  in  a  grant  of  all  one's  freehold  houses,  lease- 
hold houses  could  not  pass ;  and  though  even  in  the 

(d)  6  T.  R.  353.  (e>  1  Bro.  C.  C  78. 

(/)  See  2  Bos.  and  PuU.  309.  (g)  2  Bos.  aod  PoU.  303. 

(A)  1  P.  Wins.  M6. 
VOL.  I.  2  C 
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case  of  a  wife,  had  there  been  any  freehold  houses  to 
satisfy  the  words^  leasehold  houses  should  not  have 
passed;  yet  the  plain  intention  being  to  pass  some 
houses^  and  he  having  no  freehold  houses  in  the  place 
mentioned^  the  word  freehold  should  rather  be  rejected 
than  the  will  be  wholly  void^  and  he  decreed  that  the 
leasehold  should  pass.  (2) 

And  where  a  testator^  having  both  estates  of  inherit* 
ance  and  leaseholds  in  the  county  of  Cumberland^ 
by  will  gave  all  his  manors^  lands^  tenements^  mines  of 
coal  and  lead^  rents  and  hereditaments  whatsoever  in 
Cumberland  to  I.  L.  in  tail ;  and  reciting  that  he  was 
owner  of  several  burgage  tenures  in  Cockermouth  ;  de- 
clared it  to  be  his  will^  that  they  should  not  be  entailed, 
as  he  had  done  his  other  estates  in  Cumberland^  and 
thereupon  he  devised  them  to  Sir  W.  L.  and  his  heirs  ; 
Lord  Keeper  Henley  declared  that  both  the  freeholds 
and  the  leaseholds  passed  to  I.  L.,  observing  that  it 
was  plain  from  the  clause  excepting  buigage  tenures, 
that  the  testator  thought  he  had  entailed  the  lease* 
holds  upon  I.  h,,  the  word  estates  being  a  general  term, 
and  comprehending  both  freehold  and  leasehold.  He 
remarked  also,  that  there  were  words  inserted  which 
were  material  to  pass  leaseholdsy  as  mines  and  rents, 
which  it  would  be  strange  to  suppose  him  to  devise, 
without  the  lands  of  which  they  were  the  profits,  and 
from  whence  they  flowed,  (i) 

In  another  case,  a  testator  devised  and  bequeathed 
all  his  messuages,  lands,  tenements,  and  hereditaments 
whatsoever  and  wheresoever,  and  all  his  monies  in  the 
funds,  to  trustees,  their  heirs,  executors,  administrators, 
and  assigns,  according  to  the  several  elates  and  intertsis 

(0  Sir  James   Lowther  v.  Lord  Charles  Cavendish,  Amhl  35<S» 
1  Eden's  Rep.  09. 


(2)  He  observed  also  that  the  suit  was  proper  in  equity,  siace  tiw 

leasehold  houses  (being  chattels)  could  not  pass   bj  the  wttl  withoat 

the  assent  of  the  executor,  which  assent  he  was  compellable  to  give  ia 
equity.  3 
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therein^  and  devised  the  trusts  of  the  rents^  issues^  and 
profits^  dividends,  interests,  and  proceeds,  to  pay  lega- 
cies^ and  the  residue  of  the  said  rents,  &c.  subject 
to  ground  rents,  and  other  outgoings,  in  respect  of  his 
said  messuages,  &c.  to  his  daughter  A.  H.  for  life. 
And  at  her  death  he  devised  and  bequeathed  all  his  said 
irtessuages,  &c.  and  all  his  estate  and  interest  therein, 
to  the  use  of  his  grand-daughter,  her  heirs,  executors, 
administrators,  and  assigns,  subject  to  the  proviso  and 
declaration  thereinafter  mentioned  ;  which  proviso  was, 
that  in  case  his  said  grand-daughter  should  not  have 
attained  twenty-one,  or  be  married  at  the  decease  of  his 
daughter,  the  trustees  should  receive  the  rents  for  her 
use  till  her  age  or  marriage;  and  he  further  willed  that 
the  leasehold  estates  should  not  be  sold.  Sir  P.  Arden, 
M.  R.  was  clearly  of  opinion,  that  though  the  first 
words,  'messuages,  &c.'  would  not  pass  leaseholds  with 
freeholds,  yet  what  followed  was  sufficient  for  that  ef- 
fect. (Vf ) 

As  by  the  cases  above  cited  it  appears  that  the  inser-  And  under  an 
tion  of  the  word  \freehold^  by  the  testator  will  not  pre-  of^eiwehow?* 
vent  the  passing  of  leasehold  property,  where  the  inten-  p^^f/eu^h 
tion  to  pass  the  same  is  manifest  upon  the  whole  will ;  Jhcinte^ion. 
so  it  has  been  ruled  in  the  Court  of  King's  Bench,  that 
under  the  phrase  personal  estates,   real  property  may 
pass,  if  it  is  clear  from  the  bearing  of  the  instrument 
that  such  was  the  testator's  intention.  {I)    And  where 
by  a  will,  giving  the  estate  a  local  description  and  a 
name,  the  property  was  mistakingly  called  leasehold,  the 
testator's  freehold   was   held  to  pass,  there  being  no 
other  property  answering     the    name    and    descrip- 
tion, (m) 

On  the  same  principle  of  giving  to  words  an  effect  i^'^c^^jd^^jf 
commensurate  with  the  clear  intention  of  the  parties,  of  freeholds 

.  .  ,  •  may  be  under* 

whatever  may  be  their  primary  or  stnct  sense,   the  stood. 


(k)  Hartley  v,  Harle,  5  Yes.  Jan.  540* 

(/)  Doe  on  dem.  of  Tofield  v.  Tofield,  1 1  East^  246. 

(m)  Denn  d.  Wiikins  v.  Kemeys,  9  East.  356. 

2c3 
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Kord  'legacy'  has  been  construed  as  comprehending 
real  estate.  Thus,  where  A.  by  will  gave  two  legacies 
of  1502.  each  to  his  son  and  daughter,  to  be  paid  at 
twenty-one,  and  then  gave  all  his  realty  and  personalty 
to  his  wife  for  life,  and  after  her  death,  one  freehold 
estate  to  the  son,  and  another  to  the  daughter ;  but  if 
either  or  both  his  children  should  die  before  the  wife, 
then  those  legacies  which  were  left  to  them  should  re- 
turn to  the  wife ;  it  was  held  that  on  the  death  of  the 
son  before  the  mother,  the  mother  was  entitled  to  the 
reversion  of  the  freehold  estate,  the  word  ^  legacy'  not 
being  necessarily  confined  to  the  pecuniary  bequests, 
where  by  the  context  of  the  will  it  appeared  to  have 
bold  puses  by  been  used  by  the  testator  in  a  larger  sense,  (m) 
ti^^f  iwdJr  Whether  the  general  words  '  messuages,  lands,  tene- 
^^*  ments,  and  hereditaments,'  will  pass  copyhold  as  well 

as  freehold  estate,  without  any  inference  furnished  by 
the  will  itself,  of  the  testator's  intention  to  include  both, 
seems  to  rest  in  some  doubt.  In  the  case  of  Doe  d. 
Belasyse  v.  the  Earl  of  Lucan,  (n)  none  of  the  judges 
appeared  to  hold  any  decided  opinion  on  the  point 
That  case,  however,  has  completely  established  the 
doctrine,  that  wherever  the  intention  of  the  testator  to 
devise  his  copyhold  can  be  collected  from  the  will,  and 
the  words,  though  they  make  no  mention  of  copyhdd 
are  large  enough  to  comprehend  it,  and  a  proper  sur- 
render (o)  has  been  made  to  the  use  of  the  testator's 
will,  such  copyhold  will  pass  to  the  devisee.  And  we 
may  safely  infer  from  the  principles  of  the  last  men- 
tioned case,  as  well  as  from  others,  that  where  ahe  tes- 
tator's freehold  will  not  satisfy  the  description,  or  the 
purposes  expressed  in  the  will,  unless  the  copyhold  be 
considered  as  included  in  the  devise,  the  intention  to  de- 
vise the  copyhold  is  sufficiently  indicated^ 

(m)  Hardacre  and  Another  v.  Nash  and  Another,  5  T»  R.  716. 
and  see  Hope  d.  Brown  ©.  Taylor,  1  Burr.  268. 
(n)   0  East.  448, 
(o)  Not  necessaij^ince  the  stat.  46  Geo.  S.  c.  192. 
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The  case  last  adverted  to  was  to  the  following  effect. 
The  testator^  having  a  freehold  manor  of  Sutton^  and 
freehold  lands  there^  and  having  alsct  copyhold  lands 
within  the  township  of  Sutton^  and  within  the  local 
ambit  of  the  manor^  but  held  of  another  manor^  and 
having  surrendered  his  copyhold  to  the  use  of  his  will 
devised  all  his  manor  of  Sutton^  and  all  his  messuages^ 
farmsj  lands^  tenements^  and  hereditaments^  whatso^ 
ever,  within  the  precincts  and  territories  of  Sutton^ 
in  the  county  of  Chester,  with  their  rights,  members, 
and  appurtenances,  in  trust  for  his  daughter,  and 
to  her  children  in  strict  settlement.  And,  first,  it 
was  held  that  farms,  lands,  &c.  within  the  township, 
though  not  within  the  manor  of  Sutton,  passed  by 
the  description  of  farms,  lands,  &c.  within  the  pre- 
cincts and  territories  of  Sutton.  Secondly,  that  the 
general  words  of  '  messuages,  farms,  lands,  and  te- 
nements,' and  particularly  the  word  ^  £eirms'  (3)  were 
sufficient  to  carry  copyhold  as  well  as  freehold  in  the 
place  described,  if  such  appeared  to  be  the  intent  of 
the  testator  upon  the  whole  will ;  and,  thirdly,  that  such 
intent  was  to  be  inferred  in  the  case  before  the  Court, 
as  it  appeared  that  the  testator  had  within  the  place  de- 
scribed a  farm  composed  of  copyhold  and  freehold, 
which  he  had  let  as  one  entire  subject,  and  also  by  his 
having  charged  the  property  devised  beyond  the  annual 
income  of  it,  unless  the  copyhold  were  included.  It  was 
held  clearly,  that  another  small  copyhold  at  the  dis- 
tance of  about  eight  miles  from  Sutton,  and  not  in  the 
same  county,  passed  by  the .  residuary  clause,  whereby 
the  testator  devised  all  the  rest,  residue,  and  remainder, 
of  his  real  and  personal  estate,  (p) 

(p)  See  the  case  of  Doe  d.  Pate  v.  Davy,  Dougl.  716.  note  (2),  and 
see  the  cases  io  6  Yin.  Abf.  tit.  Copyhold.  236, 7. 


(3)  Lord  Ellenborpugh  observed  that  the  word  <  farms*  at  least 
would  include  copyhold  as  well  as  freehold* 
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Of  the  doc-  The  cases  on  this  subject,  which  are  of  frequent  oc- 

trines  of  equity  •  -^       i  •  ^i  i 

on  this  subject,  currence  in  equity,  have  ansen  upon  the  usual  resort  to 

that  forum  to  supply  the  defect  of  a  surrender,  when 
such  was  a  necessary  preliminary,  which  it  would  only 
do  for  the  sake  of  three  descriptions  of  persons,  {q)  cre- 
ditorsj  wife,  and  children  :  of  which  three  classes  the 
courts  of  equity  shew  the  greatest  favour  to  creditors ; 
for  neither  the  wife,  nor  younger  child^  were  deemed 
entitled  to  have  the  defect  of  a  surrender  supplied  for 
them,  if  the  heir  at  law  (being  a  child  of  the  testator^ 
would  be  thereby  left  unprovided  for.  If  the  wiU  de- 
vised the  copyhold  in  terms,  and  for  the  benefit  of  any 
of  the  above-mentioned  favoured  objects,  equity  would 
supply  the  want  of  a  surrender,  and  give  effect  to  the 
express  intention  of  the  testator  :  but  where  the  words 
were  general,  as  *  messuages,  lands,  tenements^  and 
hereditaments,'  and  such  surrender  was  wanting,  the 
Court  has  for  the  most  part  shewn  a  reluctance  to  con«- 
sider  copyhold  included  in  those  words,  without  somQ 
ground  of  necessity  for  such  construction.  Thus  in 
Ha;flewood  v.  Pope,  (r)  Lord  Chancellor  Talbot  held 
that  '^  if  a  man  devises  all  his  lands,  tenements,  and 
hereditaments,  in  Dale,  in  tru&t  to  pay  his  debts  and 
legacies,  and  the  testator  has  some  freehold  and  some 
copyhold  lands  there,  only  the  freehold  lands  shall  pass^ 
for  his  will  must  be  intended  of  such  lands  and  tene- 
ments  ^s  are  devisable  in  their  nature.  Secus^  if  the 
testator  had  surrendered  his  copyhold  lands  to  the  use 
of  his  will,  because  this  shews  he  did  intend  to  devise 
his  copyhold.  But  even  in  the  first  case,  t.  e.  where 
there  has  been  no  surrender  to  the  use  of  his  will, 
when  the  testator  devises  all  his  lands  to  pay  his  debts, 
it  seems  rather  that  the  debts  should  go  unpaid,  than 
the  copyhold  shall  in  equity  pass." 

It  is  clear  from  the  above  expressions  of  the  Chan- 
cy) Goring  v.  Nash,  3  Atk.  189.     Goodwin  ©.  Goodwin,  1  Vcs. 
228.     Byas  v.  Byas,  2  Ves.   164.     Tudor  v.  Anson,  2  Ves.  5«,' 
and  see  Mr.  Coxe's  note  to  Watts  v.  Bultes,  1  P.  Wms.  60. 
(r)  3  P.  Wms.  322. 
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cellor^  that  the  diflSculty  lay  in  givitig  to  the  general 
words  the  effect  of  passing  copyholds,  without  a  strong 
necessity  for  such  construction,  where  the  copyhold 
had  not  been  previously  rendered  devisable  by  a  sur- 
render to  the  use  of  the  will ;  considering  the  fact  of 
the  omission  or  observance  of  this  ceremony  as  being 
a  strong  circumstance  of  inference  with  respect  to  the 
testator's  intention. 

That  this  was  likewise  Lord  Hardwicke's  view  of  the 
subject  may  be  collected  from  the  case  of  Goodwyn  v. 
Goodwyn,  (s)  where  his  Lordship  observed,  that  it  had 
been  in  several  cases  held  that  a  devise  in  general 
words  of  all  lands  and  tenements  would  not  comprise 
copyhold  lands,  which  had  not  been  surrendered  to  the 
use  of  the  will  so  as  to  shew  an  intent  to  comprise  them. 
And  where,  continued  the  same  Chancellor,  the  inten- 
tion of  the  testator  of  raising  portions  or  payment  of 
debts  may  be  answered  by  freehold  lands,  the  Court 
will  not  suppose  he  intended  to  pass  copyhold.  In  that 
case  the  copyhold  had  been  surrendered  to  the  use  of 
the  will,  and  the  general  words  being  considered  as 
comprehensive  enough  to  include  them,  it  was  adjudged 
to  be  included  in  the  devise.  His  Lordship,  in  a  case  (t) ' 
which  came  before  him  a  few  months  afterwards,  ad- 
verted to  the  same  doctrine  in  the  following  words. 
''  Suppose  a  case,  (which  though  I  do  not  know  to  be 
determined,  I  should  not  doubt  to  determine  so,)  of  a 
person  seised  of  a  freehold  and  copyhold  in  D.  who 
surrenders  to  the  use  of  his  will,  and  devises  all  his 
lands  and  tenements  in  D.  to  a  child;  there  being  a 
surrender^  both  freehold  and  copyhold  would  pass :  but 
if  no  surrender  to  the  use  of  the  will,  only  freehold 
would  pass." 

It  does  not  seem,  therefore,  that  the  courts  formerly  whetber  the 
considered  the  general  words  messuages,  lands,  lene*  uuub,  ten*- 
ments,  and  hereditaments,  of  force  per  se  to  carry  copy-  km'eidulents, 
hold  estate;  and  the  reason  appears  to  have  been^  that  Siwtto°pM^" 

(s)  1  Yes.  226.  (0  Chapman  v.  Hart,  1  Yes.  273. 
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copyhold  es-  copyholds  being  not  in  their  own  nature  devisable^  these 
wy'spcchSdr-  general  devising  words  were  not,  prima  facie,  appli- 
inS^^itetheS-  ^^^^^  *^  them.  But  since  the  statute  for  dispensing 
tention.  with  the  Surrender,  this  reasoning  is   of  less,    if   of 

any,  force.     It  was  always  considered  that  there  must 
be  something  to  manifest  an  intent  to  pass  them.     If, 
therefore,  the  surrender  to  the  use  of  the  wiU  was  want- 
ing,  and  there  was  a  general  devise  of  the  lands,  &c.  in 
favour  of  the  testator's  wife  or  child,  equity,  though  dis- 
posed to  supply  the  defect  of  the  surrender  in  behalf  of 
these  favoured  objects,  could  not  see  in  these  general 
words  the  intention  to  pass  the  copyhold  at  all,  if  there 
was  any  freehold  estate  to  answer  the  words  of  the  will. 
But  if  the  devise  was  for  the  purpose  of  paying  debts, 
and  the  freehold  was  nbt  enough  to  answer  that  highly 
favoured  object,  equity  supplied  the  surrender  in  behalf 
of  the  intention  inferred  from  the  necessity  of  the  case, 
though  the  devise  was  only  in  the  general  terms  above- 
mentioned.     Still,  however,  it  has  been  said  that  equity 
would  supply  the  want  of  the  surrender  so  far  only  as 
may  appear *wecessa?y  for  the  payment  of  debts  ;  and, 
therefore,  it  has  been  held,  that  while  any  freehold  es* 
tate  remained  applicable  to  that  purpose,  the  want  of 
the  surrender  of  the  copyhold  should  not  be  supplied.(u) 
And  this  has  been  even  held  to  be  so,  notwithstanding 
the  express  intention  of  the  testator  to  charge  the  copy- 
hold rateably  with,  or  in  preference  to,  the  freehold. 

Where  there  was  a  surrender  to  the  use  of  the  will, 
such  surrender  appears  to  have  been,  in  some  instances, 
considered  as  at  once  opening  a  way  for  the  copyhold 
into  the  will,  and  affording  a  ground  for  inferring  an 
intention  in  the  testator  to  pass  it  by  his  will;  and 
having  got  so  far,  the  only  enquiry  was,  whether  there 
were  words  in  the  will  capable,  in  point  of  legal  com- 
pass, of  embracing  copyhold  estates,  as  doubtless  the 

(tt)  Mallabar  v.  Mallabar,  Cas.  temp.  Talb.  78.  Combes  o.  Gibsoo, 
1  Bro.  C.  R.  273.      HeUier  v.  Tarrant,  Ca.  temp.  Talb.  3d  fdiu 

283.  (note). 
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g^eneral  words  Mands^  tenements^  and  hereditaments/ 
must  be  admitted  to  be. 

This  would  have  been  ^ving  great  effect  to  the  act 
of  surrendering ;  and  ^light^  if  it  had  been  once  so  set- 
tled^ have  saved  a  great  deal  of  trouble  :  but  it  seems 
as  if  it  would  be  travelling  faster  than  the  cases  to  say 
that  such  was  ever  the  clear  and  settled  doctrine.  In 
the  case  of  Doe  and  Belasyse  v.  The  Earl  of  Lucan^ 
above  stated^  Lord  Ellenborough  said  he  should  pro-" 
ceed  merely  on  the  testator's  intention^  as  he  coUected 
it  from  the  face  of  the  will ;  saying  he  was  afraid  to 
look  at  any  argument  of  intention  to  be  derived  from 
the  surrender  to  the  use  of  the  wiU^  though^  perhaps, 
it  might  be  proper  to  be  regarded  even  in  that  Coui;t, 
as  it  certainly  would  be  in  another  courts  but  that  it 
was  not  necessaty  for  him  to  give  any  opinion  upon 
that  point ;  he  professed  to  determine  the  case  upon  the 
intention  as  collected  from  the  words  of  the  will  only. 

Upon  the  whole  it  must  be  considered  as  resting  in 
some  uncertainty  whether^  and  if  at  all^  to  what  extent^ 
the  fact  of  a  surrender  to  the  use  of  the  will  ever  af- 
forded a  sound  inference  of  intention;  and^  supposing 
no  special  ground  for  inferring  intention^  whether  the 
j^eneral  words^  ^^  lands^  tenements^  and  hereditaments/' 
in  a  will^  to  the  use  whereof  a  surrender  has  been  made, 
are  of  force  per  se  to  carry  copyhold  estate.  The  ne- 
cessity of  a  surrender  no  longer  exists ;  and  as  we  may 
collect  from  the  cases  that  where  these  words  occurred 
in  a  devise^  and  a  surrender  of  copyhold  was  previously 
made  to  the  use  of  the  will,  the  copyhold  passed^  if  an 
intention  to  pass  it  could  be  collected  from  the  context 
of  the  will ;  so  now  the  same  consequence  would  arise 
from  the  use  of  those  descriptive  denominations  aided 
by  inference  from  the  context,  in  a  will  not  preceded 
by  a  surrender. 

The  word  copyhold  is  not  always  necessarily  confined  Copyhoumw 

,        •      ,  '*  *^  .-.,..  pass  customMT 

m  a  will  to  that  which  comes  strictly  withm  its .  mean-  estates. 
ii)g.>  Thus  in  a  late  case,  (x)  a  customary  estate,  parcel 

(x)  Cook  aud  Cook  v.  Danvers,  7  East.  299. 
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6i  a  manor^  detaiisable  only  by  the  licence  of  the  lord^ 
and  passing  by  surrender  and  admittance,  whether 
strictly  copyhold  or  not,  was  adjudged  to  pass  under 
the  description  of  a  copyhold  in  a  will,  the  intention 
being  apparent.  (4)  And,  indeed,  where  the  intention 
is  apparent  from  the  context  of  the  will  itself,  the  spe- 
cific and  technical  meaning  of  the  words  needs  scarcely 
any  longer  be  a  subject  of  enquiry,  after  the  cases 
which  have  decided  that  l^acy,  or  personal  estate, 
may  be  descriptive  of  a  real  devise,  or  of  real  property^ 
if  it  is  clear  that  such  was  the  meaning  of  the  testator. 
What  wordain-  In  the  abovc- mentioned  case  of  Haslewood  v.  Pope,(y) 
c  a  •  a  manor,  j^^^  ChanccUor  TfiJbot  made  a  doubt,  whether,  if  a 

man  have  lands,  and  also  a  manor  in  Dale,  of  which 
the  lands  are  not  parcel,  a  devise  of  the  lands  would  in- 
clude the  manor :  but  he'  seemed  clear  that  it  would 

(y)  3P.Wm8.  322. 


(4)  But  it  should  seem  that  upon  a  broader  ground  than  any  evi- 
dence  of  particular  intent  the  word  copyhold  in  a  will  ought  to  be 
considered  as  including  customary  estates  held  of  a  manor,  and  de- 
mised and  demisable  by  copy  of  court  roll,  although  not  copyhold  in 
the  stricter  sense.  It  is  thus  that  Lord  EUenborough  has  exprened 
himself  on  the  subject  in  the  case  of  Roe  and  ConoUy  o.  Vernon  and 
Vyse,  5  East.  83,  84.  ^^  In  disposing  of  their  propertj  testators 
usually  advert  to  the  known  and  ordinary  circumstances  attending  it, 
and  adopt  the  appellations  by  which  it  is  generally  and  more  fami- 
liarly distinguished.  They  cannot  be  supposed  to  regard  or  consider 
those  equivocal  or  less  obvious  qualities  of  their  estates,  about  the  ei^ 
feet  of  which  profound  lawyers  and  legal  antiquaries  might  entertain 
controversies.  The  distinction  between  estates  which  may  be  imme- 
diately transferred  from  man  to  man  by  deeds  and  instruments  exe- 
cuted merely  between  the  parties  themselves,  and  those  estates  the 
titles  to  which  are  evidenced  by  copies  of  the  rolls  of  the  courts  hanoj 
are  familiar  to  men  the  least  acquainted  with  the  rules  of  property  : 
but  the  distinction,  and  still  more  the  effect  of  the  distinction,  between 
tenants  by  copy  of  court  roll  at  the  will  of  the  lord  according  to  the 
custom  of  the  manor,  and  tenants  by  copy  of -court  roll  simply  accord- 
ing io  such  custom,  as  determining  the  one  to  have  a  freehold  interest, 
and  the  other  not,  is  a  distinction  not  at  all  likely  to  occur  to 
in  general  when  disposing  of  their  property." 
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pass  under  the  word  hereditament^  and  there  can  be  as 
little  doubt  that  the  word  tenement  would  embrace  it. 

The  same  may  be  said  of  an  advotcson,  (5)  which  in  And  advow^on. 
WestfaJing  v.  Westfaling  {z)  was  clearly  held  to  pass  by 
the  word  tenements  (a)  or  hereditaments,  (6)  but  not  by 
the  word  lands.  But  supposing  the  devise  to  have  been 
of  lands  at  a  particular  place^  and  that  the  testator  had 
nothing  but  a  manor^  or  an  advowson^  to  answer  the 
devise,  rather  than  that  the  will  should  be  inoperative, 
it  seems  to  be  the  better  opinion  that  the  manor  or  the 
advowson  would  pass,  (c)  So  in  the  case  of  Ritch  «?• 
Sanders,  (d)  where  a  testator  gave  all  his  free  lands 
wheresoever  to  his  brother  John  Sanders  for  life,  upon 
condition  that  he  suffered  the  testator's  wife  to  enjoy  all 
his  free  lands  in  Holford  for  life,  the  testator  having 
only  a  portion  of  tithes  of  inheritance^  in  Holford,  and 
no  lands,  the  word  ''  lands"  was  held  to  extend  to  tithes, 
though  an  incorporeal  hereditament,  and  collateral  to 
the  land. 

But  lands,  ex  vi  termini,  will  pass  houses;  so  that,  if  a  -^-^w*  include 
man  having  both  lands  and  houses  in  Dale,  devise  all 

(z)  3  Atk.  460.  (a)  Hob.  303. 

(d)  Dyer  323.  pi.  30.  (c)  Vid.  3  P.  Wms.  322. 

(d)  Style  261. 


(5)  It  appears  doubtful  whether  the  word  advowson  will  carry  an 
impropriation  of  it.  Hob.  304.  But  by  the  devise  of  an  advowson 
the  next  turn  or  presentation  inclusively  passes,  even  though  the  de- 
visor himself  is  the  incumbent.  1  Atk.  619.  And  there  is  no  doubt 
but  that  the  next  turn  or  presentation  is  a  proper  subject  of  devise, 
vid.  Law  v.  Bishop  of  Lincoln,  2  Blackst.  1240.,  though  if  the  present- 
ation falls  in  the  life  of  the  testator,  the  devise  must  of  necessity  fail. 
Nor  does  it  seem  that  after  avoidance  the  right  to  present  is  strictly 
devisable,  being  in  the  nature  of  a  chose  in  action.  It  is  held,  how- 
ever, that  if  the  incumbent  is  also  the  patron,  he  may  devise  the  next 
turn  or  presentation ;  for  although  at  the  very  instant  of  the  death  the 
church  becomes  void,  yet  the  testament  is  regarded  as  having  an  in- 
ception in  the  lifetime,  which  secures  its  operation  at  the  moment  of 
the  death.  Harris  v.  Austin,  3  Bulst.  36.  1  Roll.  Abr.  210.  Cro. 
Jac.  371. 


vnder /arm. 
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his  lands  in  Dale^  his  houses  will  pass  to   the  de- 
visee, (e) 
What  passes         By  the  devise  of  a  manor j  the  manor  passes  together 
by^  word      ^^1^  ^  ^1^^  demesnes  and  services;  so  that  if  after  such 

devise  a  copyhold^  parcel  of  the  manor^  escheats  to  the 
lord^  it  undoubtedly  passes  by  the  will.  (/)  In  strictness 
the  soil  and  inheritance  is  in  the  lord^  and  the  copy- 
holder is  only  a  tenant  at  will ;  so  that  under  a  devise 
of  a  manor^  copyhold  premises^  parcel  thereof^  subse* 
quently  purchased  by^  and  surrendered  to^  the  lord^ 
will  pass,  (g) 
wkat  pMses         The  word  famij  as  importing  all  such  premises  as 

have  been  usually  let  together^  and  comprehended  within 
one  entire  holdings  has  always  been  considered  as  carry- 
ing the  whole  premises^  where  the  same  have  consisted 
of  different  descriptions  of  estate ;  and  tfais^  althoug^h 
the  word  has  been  associated  with  other  terms^  descrip-- 
tive  in  their  ordinary  sense  of  freehold  property  only^ 
and  the  testator  has  died  seised  of  freehold  estate  suf- 
ficient to  satisfy  the  prima  facie  import  of  the  words. 
Thus^  where  A.  being  seised  of  several  freehold  estates^ 
and  possessed  of  part  of  eifarm,  held  by  a  church  lease^ 
renewable^  (the  other  part  of  the  farm  being  freehold, 
and  the  whole  having  been  always  let  together^  as  one 
entire  farm,  at  one  rent,)  devised  ^'all  his  manors,  mes- 
suages, houses,  yizrm^,  lands,  woodlands,  hereditaments, 
and  real  estates  whatsoever,"  to  B.,  and  gave  '^  all  the 
rest  and  residue  of  his  ready  money,  rents  in  arrear, 
stock  in  the  public  funds,  jewels,  and  personal  estate 
whatsoever"  to  C. ;  it  was  clearly  held  that  the  lease- 
hold part  of  the  farm  passed  under  the  first  devise,  (h) 

Unity  of  possession  is  always  a  strong  argument  of 
intention  to  include  the  subjects  so  held  together,  under 
one  and  the  same  devise,  even  where  the  word^^inn 

(e)  Ewer  v.  Heydon,  Moor  359.  pi.  491.  and  see  Godb.  ^^  pU 
447. 

if)  Bunter  v.  Cooke,  11  Mod.  129.    Salk.  23S. 
(g)  Roe  d.  Hale  v.  Wegg  and  Others,  0  T.  R.  708. 
(h)  Lane  v.  Earl  Stanhope  and  Others^  6  T.  R.  345. 
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does  not  occur  in  the  will.  As  in  the  case  of  Roe  d. 
Pye  V.  Bird,  (i)  where  a  testator  devised  all  his  estate  , 

in  A.  having  copyhold  and  leasehold  there  which  had 
been  purchased  together^  and  afterwards  occupied  to* 
gether  for  twenty-three  years ;  the  devise  was  held  to 
include  both  the  leasehold  and  copyhold^  as  one  con- 
solidated estate^  though  there  was  in  the  same  will^  a 
bequest  by  the  testator^  of  all  his  personal  estate  to  an- 
other. And  so,  where  a  man  devised  his  freehold  and 
copyhold  messuages^  lands,  and  tenements  to  A.;  under 
this  devise  the  plant  of  a  brewhouse  was  held  to  pass 
with  the  brewhouse  itself,  ha:ving  been  tenanted  to- 
gether, although  there  was  a  bequest  of  the  personal 
estate  to  another.  (A:) 

Thus  also,  in. an  earlier  case^  where  a  testatrix  had 
devised  to  A.  an  entire yarm  in  the  occupation  of  one 
of  her  tenants,  which  included  a  small  parcel  of  marsh 
•lands  ;  this  parcel  of  marsh  lands  was  held  to  pass,  to- 
gether with  the  farm  to  which  it  was  attached,  notwith- 
standing there  was  in  the  same  will  a  devise  of  all  the 
testatrix's  marsh  lands  to  another  person,  she  having  a 
large  estate  in  marsh  lands  besides,  which  was  let  to- 
gether to  another  tenant.  (/) 

The  word  messuage  has  also  been  carried  by  con-  '*^^*^'^. 
struction  to  the  same  extent.  Thus  in  a  case  where  ciude« 
the  testator  devised  his  three  messuages,  with  all  houses, 
bams,  stables,  stalls,  et  catera,  that  stand  upon  or  belong 
to  the  said  messuages,  and  the  question  was,  whether 
the  lands  and  meadows  which  were  held  with  the  mes- 
suages, would  pass  by  the  will ;  the  Court,  after  saying 
that  the  intention  of  the  testator  was  the  polar  star  to 
direct  them  in  the  construction  of  wills,  observed,  that 
the  testator  had  clearly  manifested  his  intention  to  dis- 
pose of  his  whole  estate,  by  the  introductory  words, 

(i)  2Black8t.  1301. 

(k)  Wood  and  Wife  v.  Gajnon  and  Wife  and  Others,  Ambl  395. 
(0  Hoidford  d.  Hitchcock  v.  Pardoe,  2  Blackst.  975.  and  see  Doe 
d.  Belasyse  v.  The  Earl  of  Lacao^  9  East.  448. 
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which  were,  ^'  As  touching  such  worldly  estate  where- 
with God  hath  blessed  me/ 1  give,&c/'  The  Court 
also  laid  great  stress  upon  the  fact  of  the  testator^s 
having  purchased  the  whole  estate  together,  both  mes- 
suages and  lands,  a  short  time  before  he  made  his  will. 
— They  thought  it  clear  from  all  circumstances,  that 
the  lands  and  meadows,  as  well  as  the  houses,  were 
meant  to  pass  by  the  devise,  as  one  entire  farm^  as 
much  as  if  the  testator  had  said,  '^  I  give  and  devise  all 
that  my  farm,  with  the  appurtenances  which  1  pur- 
chased of  A.  B/'  which,  without  doubt,  would  have 
passed  the  whole,  both  messuages  and  lands,  (m) 

A  devise  of  all  my  messuages  in  T.,  and  now^  in  my 

occupation,  where  the  testator  had  two  messuages  in 

T.,  of  which  he  only  occupied  one,  was  held  to  pass 

only  the  one  so  occupied,  (n) 

jtmu*— what         Notwithstanding  the  different  construction  given  ta 

itmayincitt  e.  ^^^g^^g.^^  ^lhA,  house,  in  many  of  the  early  cases,  the 

Court  in  the  case  of  Doe  d.  Clements  d.  Collins^  (o) 
seemed  to  think  the  distinction  had  been  carried  too  far. 
There,  A.  being  tenant  for  years,  of  a  house,  gardens, 
stables,  and  coal-pen,  made  the  following  bequest,  "  I 
give  the  house  I  live  in,  and  garden,  to  B."  And  it  was 
held  that  the  stables  and  coal-pen  occupied  by  A.,  to- 
gether with  the  house,  passed  without  being  expressly 
named,  though  the  testator  used  them  for  the  purposes 
of  trade,  as  well  as  for  the  convenience  of  the  house. 

But  no  case  has  gone  so  far  as  to  say  that  the  woHl 
Jwuse  alone  is  capable  of  receiving  from  evidence  <tf 
intention  such  an  enlargement  of  its  sense  as  to  pass 
lands  in  a  will.  In  the  case  of  Doe  d.  Walker  v. 
Walker,  (p)  the  argument  from  intention  was  much 
pressed :  but  the  Court  considered  that  to  supply  the 
word  ''  lands''  would  be  to  supply  an  absolute  omissioa 
in  the  will,  of  which  they  said  they  never  knew  an  in- 

(w)  GalUver  d.  Jeifereys  u.  Poyntz,  3M^ils.  141.    And  see  die 
cases  collected  in  Hargrave's  notes  to  Co.  Litt.  5  b.  note  21. 
(ii)  Doe  d.  Parkin  v.  Parkin^  5  Tannt.  521. 
(o)  2  T.  R.  498.  ip)  3  Bos.  and  Pull.  375. 
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stance.     The  case  was  shortly  this.     A  testator  deviaed 
to  his  wife  his  house  and  goods^  with  all  his  lands^  goods^ 
and  chattels  whatsoever  and  wheresoever^  for  her  life  ;  - 
and  after  her  death  to  two  younger  sons^  till  they  should 
attain  the  age  of  fifteen^  for  their  education.     He  then 
devised  his  aforesaid  house^  goods^  and  chattels^  equally 
to  be  divided  between  all  his  sons  and  daughters^  share 
and  share  alike  ;  and  it  was  determined  that  under  the 
last  clause  of  the  devise^  the  lands  did  not  pass.    There 
is  a  case,  liowever,  in  Peere  Williams^  {q)  in  whicb^ 
by  force  of  the  general  intent  deducible  from  the  dis- 
positions of  the  will^  land  was  held  to  pass  without  any 
other  descriptive  word  besides  his  (the  testator's)  house 
at  C.   The  testator  directed  that  his  cousin^  Anne  Edg- 
ley^  should  continue  to  live  at  his  house  at  C.^  and  thai; 
her  son  H.  E.  should  continue  to  live  with  her  there 
in  the  same  manner  as  he  then  did  with  the  testator ; 
that  the  said  Anne  Edgley  should  be  at  all  the  charge 
of  house-keepings  servants'  wages^  and  coach  horses, 
to  the  number  that  he  maintained.    The  testator  was 
seised  in  fee  of  some  little  land,  by  him  always  employed 
for  producing  hay  and  com  which  was  constantly  spent 
in  the  house,  and  the  land  was  ploughed  with  the  coach 
horses  which  the  testator  kept.  Upon  this  will  and  these 
circumstances  the  Court  reasoned  that  the  intention  of 
the  testator  was,  that  after  his  death,  and  during  the 
life  of  his  kinswoman  Anne  Edgley,  every  thing  should 
be  carried  on  and  transacted  as  it  was  in  his  life-time, 
and  that  to  such  a  nicety,  as  that  the  same  number  of 
servants,  and  even  of  coach  horses,  was  to  be  employed, 
the  same  hospitality  observed,  and  the  same  horses  used 
in  {toughing  the  lands  ;  which  could  not  be,  unless  the 
lands  were  to  continue  as  before  to  be  enjoyed  with  the 
house :  therefore,  as  it  seemed  to  have  been  his  inten- 
tion not  to  part  with  them,  it  was  decreed  that  those 
lands  which  had  before  been  constantly  enjoyed  vrith 
the  house,  and  the  profits  whereof  had  been  applied  Uk 

ii)  BUckburn  v.  Edglej;  1  P.  Wnui.  600. 
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Jthe  maintenance  of  the  house^  should  continue  to  be  so 

•  enjoyed. 

Of  the  effector      There  is  less  difficulty  in  construing  land  to  pass  with 
j^iZm^    a  house^  where  the  Word  appurtenances  is  added.  Thus 

in  Doe  d.  Lampriere  v.  Martin^  (r)  land  occupied  with 
a.  house^  and  hig^hly  convenient  for  the  use  of  it,  was 

*  held  to  pass  in  a  will  by  the  word  appurtenances,  thoug*h 
.the  land  in  that  case  was  held  for  a  different  term. 

In  the  last  cited  case  the  devise  was  of  '^  all  the  tes- 
tator's copyhold  messuages^  with  all  out-houses^  gardens, 
and  appurtenances  to  the  same  belonging,  situate  at 
Fulham,  and  then  in  his  possession."  And  the  land  in 
question  was  the  site  of  some  cottages,  which  the  testa- 
tor had  lately  pulled  down  for  the  purpose  of  taking  the 
ground  on  which  they  stood  into  the  court -yard  of  the 
house^  so  that  his  plain  meaning  was  to  unite  these 
parcels  together^  and  to  devise  all  that  he  personalJjr 
occupied. 

From  the  reasoning  of  the  case  it  appears,  that  the 
land  was  considered  as  included  in  the  word  appurte- 
nances, for  the  sake  of  giving  effect  to  the  manifest  in- 
tention of  the  testator,  as  it  appeared  by  the  context  of 
the  will  itself,  assisted  and  explained  by  extrinsic  evi- 
dence ;  which  seems  to  be  a  sufficient  ground  for  ex- 
tending the  import  of  the  word  appurtenances,  or  any 
other  word  of  description  in  a  will.  But  it  may  be  ob- 
served that  that  word  in  its  strict  technical  sense  has 
been  held  to  extend  to  the  buildings,  curtilage^  and 
garden,  belonging  to  a  house;  and  the  court-yard  seems 
to  be  part  of  the  curtilage. 

But  appurtenances  will  not  ex  vi  termini  comprehend 
land,  although  usually  occupied  with  a  house ;  but  only 
such  land  or  ground  as  is  immediately  connected  there- 
with^ and  necessary  to  the  commodious  enjoyment  of  it. 
If  it  is  to  be  carried  beyond  this,  so  as  to  include  lands, 
such  extension  of  its  sense  must  be  a  consequence  of 
the  principle  of  giving  effect  to  the  general  plain  intent 

(r)  2Blackst.  1148. 
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of  the  testator.  Thus  in  Buck  and  WhaHey  r. 
Nurton,  (s)  the  will  contained  the  following  clause :  " 
— ^'And  it  is  my  express  will  and  desire^  and  I  do 
hereby  direct^  that  the  said  John  Nurton  shall  hpld 
and  enjoy  my  said  capital  mansion-house^  with  .the 
appurtenanceSy  for  the  space  of  one  year .  after  my 
death/'  In  another  part  of  the  same  will .  the  testator 
had  devised  ^^  All  that  his  capital  mansion-house,  wherein 
he  then  livedo  and  the  lands  and  grounds  thereto  be* 
longing,  and  therewith  held  and  enjoyed^  with  the  op- 
purtenances." 

The  testator  was  possessed  of  a  mansion- house^  to- 
gether with  several  parcds  of  land^  amounting  to  sixty- 
four  acres ;  and  there  were  also  extensive  gardens  and 
pleasure-grounds^  together  with  walks  and  ways  at-* 
tached  to  the  house.     The  question  was  what  parts  of 
the  premises  passed  to  John  Nurton  by  the  clause  which 
directed  that  he  was  to  have  the  mansion-house  .with 
the  appurtenances  for  a  year  after  the  testator's  death. 
The  ejectment  Was  brought  to  recover  sixty-four. acres 
and  a  half  of  land^  consisting  of  a  park,  meadow  land^ 
pasture  land>  and  orchards^  which  were  proved  to  h^ve 
been  constantly  occupied  by  the  testator  for  many  years 
before  his  death  in  conjunction  with  the  mansion-house. 
But  the  Court  did  not  see  sutfident  evidence  ^f  inten- 
tion in  the  case  to  justify  them  in  giving  to  the  word 
appurtenances  an  effect  beyond  its  technical  seiise,  not- 
withstanding  the  fact  of  the  usual  enjoyment  of  tl^e 
lands  in  question  together  with  the  house.     The'word 
(q^purtenances  was  therefore  confined  to  the  gardens^ 
pleasure-grounds,  walks,  and  orchards ;  though,  as  to 
the  orchards.  Eyre,  C.  J.  appeared  to  have  some  doubts. 

Under  a  bequest  to  A.  of  all  the  testator's  mortgages^ 
or  of  aill  the  monies  due  to  ttie  testator,  on  mortgage, 
the  whole  benefit  wiU  pass  to  the  devisee  ;  and  if  the 
mortgage  be  of  lands  in  fee,  or  for  a  term  only^  the  se- 

(«)  iBos.  and.PiiIL5S. 
TOL.  r.  2d 
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curity  wiD  pass  with  the  thing  secured ;  and  the  heir  or 
executor^  according  to  the  nature  of  the  security^  wil 
be  a  trustee  for  A.^  who  will  be  permitted  by  the  Coort 
to  use  their  names  to  obtain  the  money^  or  make  the 
mortgaged  estate  his  own  by  a  foreclosure,  (t)  Wheifi^ 
indeed^  a  testator^  by  his  words  of  disposition  manifests 
an  intention  to  give  all  his  interest  in  the  secoritf 
and  the  money  secured^  there  is  good  ground  for  bald- 
ing the  l^al  estate  in  the  lands  to  pass^  suppodng  the 
wflU  to  be  duly  executed,  (u) 

Where  a  testator  couples  with  the  wwd  mort« 
gages  other  words  of  less  latitude^  the  import  of  his 
language  may  be  limited  by  a  narrower  construction. 
Thus  a  testator^  mortgagee  in  fee^  after  devising  hu 
own  lands  in  other  places^  and  bequeathing  several  le- 
gacies^ gave  all  the  rest  of  his  goods^  chattels^  leases, 
estates^  mortgages/  debts^  ready  money^  plate^  and 
other  goods  whereof  he  was  possessed,  to  hb  wife^  after 
debts  and  legacies  paid^  and  made  her  executrix ;  the 
Court  of  K.  B.  held  that  the  fee  in  the  mortgaged 
premises  did  not  pass  to  the  wife,  and  doubted  whether 
any  estate  in  them  at  all  passed  to  her  ;  the  other  arti- 
'  cles  specified  being  of  a  personal  nature,  and  the  words 
added  "  whereof  he  was  possessed"  seeming  to  re- 
strain the  terms  '  estates'  and  '  mortgages/  to  estates 
and  mortgages  for  years,  (x)  But  whether  Uie  whok 
of  that  jud^nent  can  stand  as  an  authority  consistently 
with  more  modem  determinations  may  perhaps  be  ques- 
tionable. 

The  Judges  indeed  in  the  same  case  were  aH  agreed 
that  if  the  testator  had  mentioned  that  he  had  such  knd 
mortgaged  in  fee^  and  devised  his  mortgage,  the  foe 
would  have  passed. 

Whether  the  estate  mortgaged  will  pass  under  the 

(0  Atty.  Gen.  v,  Meyrick,  2  Yes.  44.  Per  Sir  J.  Strange,  M.  R. 
(tf)  Silbenchfldt  v.  Scliiott,  9  Yes.  and  B.  45.  and  see  Crips  f^ 
Grisdl,  Cio.  Car.  87. 
(:r)  WUkinson  v.  S^eiTylaiid,  Cm.  Car.  447, 450. 
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wiB  of  the  inortffa£:ee  by  a  mere  devise  of  his  '^  lands/ ^"^c^^®^*^® 

^^  -^  ,  .  estate  mort- 

tenements^  and  hereditaments/"  is  apoint  to  be  stated  in  gaged passesby 

-  ^  ,•    •  1    I*        •     •      ^*  a  devise  of  his 

terms  of  caution  and  discnmination.  «  unds,  tene- 

L.  being  seised  of  several  manors  and  iKnds^  and  also  ^^tnts!*^ 
of  mortgages  in  fee^  Mrhich  were  forfeited^  and  of  a 
great  personal  estate^  having  no  issue^  made  his  Will^ 
and  after  devising  part  to  his  wife  for  life^  and  other  le- 
gacies^ ''  gave  all  other  his  lands^  tenements^  and  here* 
ditaments^  out  of  settlement  to  his  nephew."  And  one  of 
the  questions  in^  the  case  was :  whether  these  mort- 
gages passed  by  the  will  under  the  general  words^ 
^'  lands,  tenements,  and  hereditaments.''  It  was  held  by 
the  LiOrd  Chancellor^  the  Master  of  the  Rolls^  and  the 
two  Chief  Justices^  {y)  that  the  mortgages  in  fee> 
thoug'h  forfeited  when  the  will  was  made^  did  not  pass 
by  these  general  words.  But  the  decree  in  that  case^ 
as  it  is  stated  in  the  Register's  Book,  B.  1707.  fo.  50L 
takes  no  notice  of  any  mortgages,  except  those  whereof 
the  testator,  after  making  his  will,  had  purchased  the 
equity  of  redemption.  The  case  of  Winn  v.  Littleton 
affords  a  particular  ground  for  construing  the  mort- 
gaged lands  out  of  the  general  words  ;  and  according 
to  Reg.  lib.  1680.  fo.  452.  the  decree  leaves  it  equivo- 
cal^ whether  the  party  directed  to  convey  was  devisee 
or  heir. 

Upon  the  whole  there  seems  to  be  no  good  ground 
for  holding  mortgaged  lands  not  to  pass  by  the  general 
words,  uncontrouled  in  their  effect  by  inference  from  the 
particular  dispositions :  but  it  is  clear  law,  that  the  in- 
tent may  restrain  the  generality  of  the  language,  (s) 
Where  the  devise  is  to  executors,  or  trustees  for  paying 
debts,  the  intent  is  promoted  by  construing  the  mort- 
gaged lands  to  pass,  (a) 

Under  a  bequest  of ''  WOl.  secured  by  a  mortgage  a  bequest  of 
on  the  estate  of  A.  and  all  the  messuages,  lands,  and  te-  not^aw 


principal  will 

arrears 
of  interest. 


(jf)  Sir  Litton  Strode  v.  Lady  Russell  ei  ah  ^Yern.  635. 
(«)  Fid.  Co.  Litt  ed.  H.  and  B.  303.  b.  n.  96.  ei  vid.  Duke  of  Leeds 
V.  Monday,  S  Ves.  Jon.  348. 
(o)  Fid.  e*  parte  Serison,  4  Ves.  Jun.  147. 
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nements  for  secnring'the  same/'  Lord  Hardwtcke^  C.J. 

held  that  the  principal  only  passed^  and  not  any  arrean 

A  bequest  of     of  interest.  (6)     And  the  proposition  may  be  reversed; 

teTMtwui  TOt   for,  under  a  bequest  of  the  arrears  of  the  testator's  mort- 

c^li!^*  ^"°     fi^g®  ^^  ^  particular  estate  only,  the  interest  already  due 

will  pass,  but  not  the  principal  or  the  security  itseK  (c) 
fheSi^SoD,  It  has  long  been  settled  thdt  by  a  devise  of  the  oc- 
a^^^t^/i'lhe  ^^P^t^^^y  ^^  ^^  t^®  retUs  ond  projUs  of  the  land,  the 
land  itself  lauditsclf  is  Carried  to  the  devisee.  Thus  ^herethe 
occupation  was  devised  to  the  executor  for  a  time,  and 
afterwards  the  land  itself  to  another,  the  executor's  ex- 
ecution of  the  legacy  to  himself  was  adjudged  to  be 
an  execution  of  it  to  the  other,  both  their  interests  be- 
ing the  same,  (d)  A  gift  of  the  rents  and  profits, 
or  of  the  occupation  of  the  land,  is  considered  as  a 
mere  circumlocution  to  express  the  thing  itself.  (7)  But 
the  books  make  a  difference  between  the  devise  of  the 
use  or  occupation  of  a  personal  chattel,  and  the  devise 
of  the  occupation  and  profits  of  land  or  a  chattel  real. 
Thus  in  the  Year-book,  37  H.  6.  (8)  the  case  was  that 
A.  being  possessed  of  a  book  called  the  Grail,  devised 
it  to  B.  one  of  his  executors,  to  have  the  occupation  of 

(b)  Roberts  v.  Kuffin,  2  Atk.  113. 

(c)  Hamilton  9.  Lloyd,  2  Yes.  Jun.  418. 

(d)  Welcden  v.  Elkington,  Plowd  624.   Panunottr  v.  Yardlej^ 
Plowd.  639.    And  see  Parker  v.  Plumber,  Cro.  EL  190. 


(7)  Tbe  strictness  of  pleading  requires  that  gifts  or  grants  bj  cir* 
cumlocutory  phrases,  be  stated  and  described  according  to  their  true 
legal  effect.  So  that  if  yi  a  plea  to  an  action  of  trespass  the  defendant 
state  that  the  plaintiff  licensed  liim  to  enter  and  occapjr  the  land  lor 
the  space  of  a  month,  such  a  plea  would  not  be  good  :  but  he  oaght  to 
say  that  the  plaintiff  leased  the  land  to  him  for  that  time ;  for  the  facts 
Mtiil  not  prove  a  licence  but  a  lease^  notwithstanding  the  expresstoa  in 
the  grant.    See  Plowd.  154, 542. 

(8)  Cited  in  Paramour  o.  Yardley,  Plowd.  542.  and  approved  by 
all  the  Court ;  and  see  Cary  v.  Appleton,  Ch.  Ca.  240.  where  the  sane 
distinction  is  taken;  and  see  Moor,  754.  3  Bulst.  105.  and  AUen  56. 
in  which  last  case  it  was  admitted  that  an  authority  to  take  the  prcH 
fits  implies  as  much  as  a  devise  of  the  profits. 
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it  during  his  life  ;  and  that  after  his  death  C.  should 
have  it  in  the  sanre  manner  for  his  life  ;  and  that  after 
his  death  it  should  be  disposed  of  by  his  executors  to 
the  use  of  a  churchy  and  died  ;  and  B.  took  the  book^ 
and  kept  it  by  force  of  the  devise,  and  delivered  it  to 
the  wardens  of  the  said  church,  and  died  ;  then  C.  took 
the  book,  and  the  churchwardens  brought  an  action 
of  trespass  against  him  :  and  it  was  the  clear  opinion  of 
the  Court  that  the  action  was  maintainable,  because  the 
book  was  never  delivered  to  C.  by  the  executors ; 
and  the  occupation  or  possession  of  B.  was  no  execu- 
tion of  the  legacy  to  C.  because  nothing  was  devised 
to  B.  but  the  occupation;  and  the  like  toC;  for  the 
devise  proves  in  itself  that  the  property  of  the  book 
was  always  in  the  executors,  to  the  intent  that  they 
should  dispose  of  it  to  the  use  of  the  church.  The 
occupation  was  a  distinct  thing  from  the  property  :  the 
occupation  of  one  was  not  the  occupation  of  the  other: 
but  their  occupations  differed  from  each  other,  and  were 
several  things  devised  out  of  the  principal,  for  which 
reason  the  occupation  of  B.  was  no  execution  of  the 
occupation  of  C. 

As  a  devise  of  the  rents  and  profits  passes  the  land  B^aderiseof 
itselC   80,  by  a  devise  of  the  ground  rent  reserved  on  a  re^^^rtr- 
lease  for  years,  the  reversion  has  been  held  to  be  car-  "®"  ^'^*  ^^*^ 
ried  to  the  devisee.     This  was  determined  in  the  case 
of  Maundy  v.  Maundy,  (e)  which  case  was  as  follows  : 

On  a  special  verdict  in  ejectment  for  houses  in  — ^ 

square,  it  was  found  that  Ventris  Maundy  being  seised 
of  the  reversion  in  fee  of  the  houses,  which  were  of 
the  value  of  2602.  per  annum,  but  then  let  on  a  lease  for 
60  years,  at  221.  per  annum,  called  a  ground  rent,  and 
having  several  sons  and  daughters,  made  his  will  in 
April  1696,  in  the  following  terms  ;  "In  respect  to  my 
worldly  estate^  wherewith  it  has  pleased  God  to  bless 
me^  I  dispose  of  it  as  follows :  To  my  son  Daniel  I 

(e)  Strange,  1020.  Fitg.  70.  388.  S.  C.  ia  C.  B.  tu.  temp.  Lord 
Hvdwicke  14^  3  Barnard;  K.  B.203. 
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give  41.  per  annum  of  my  ground  rent ;"  and  in  like 
manner  he  parcelled  out  the  whole  2S{.  to  his  chiklreii 
(except  the  eldest)^  his^  her^  and  their  assigns  for  ever. 
"  But  as  to  Ventris^  my  eldest  and  undutiful  son^  I  give 
.  him^  in  hopes  he  may  reform^  51.  per  annum^  due  on 
blank  tickets  in  the  million  lottery.  And  if  any  of  ay 
other  children  die^  their  legacy  to  go  to  the  survivor, 
my  said  undutiful  son  excepted,  who  is  to  have  no 
share  or  part  thereof,  nor  any  more  share  or  portion 
than  I  have  before  given  him." 

The  building  leases  being  expired,  the  heir  of  Ven- 
tris  the  eldest  son,  brought  this  ejectment,  insisting  that 
the  reversioii  was  undisposed  of;  and  that,  however 
strong  the  intention  to  disinherit  the  eldest  son  ap- 
peared, yet,  if  it  was  undisposed  of,  he  must  have  it.{f) 
And,  upon  argument  in  the  Common  Pleas,  judgment 
was  given  against  him  in  favour  of  the  devisee,  which 
judgment  was  affirmed  in  the  King's  Bench.  And  the 
case  of  Kerry  v.  Derrick  (g)  was  relied  on  as  good  au- 
thority, and  precisely  to  the  point.  So,  in  a  subsequent 
case  (h)  in  Chancery,  it  was  held  that  a  bequest  of 
leasehold  ground  rents  passed  not  the  reserved  rent 
only,  but  th^  whole  reversionary  leasehold  interest. 


An  nnrestrict-  If  a  tcstator  bcqucaths  generally,  and  without  lii 
the  growing  in-  tion,  the  producc  of  a  sum  of  money,  this  is  held  to  be 
ducc^^m^ej^  disposition  of  the  capital.  Thus  A.  bequeathed 
tL'prind?IIa!SJ  aOOOZ.  to  trustees,  in  trust  to  pay  the  produce  to  her 
capital.  daughter  M.  E.,  for  her  sole  and  separate  use,  and  era* 

powered  her  said  daughter  to  dispose  of  the  20002.  as 
she  should  by  will  or  writing  appoint.  She  also  gave  the 
residue  of  her  personal  estate  to  the  same  trustees,  in 
trust  to  pay  the  produce  to  M.  E.  for  life,  her  receipt 
alone  to  be  a  sufficient  discharge,  and  after  her  death  in 
trust  to  pay  the  interest  to  her  (the  testatrix's)  grand- 

(/)  See  Denn  V.  tiaskin,  Cowp.  661* 

(  g)  Moor,  771.  Cro.  Jac.  104.  cited  in  2  Vem.  400.  «3  Cheiry  «• 
Dethick. 
(A)  Kaye  v.  Lakon,  1  Bro.  C.  C.  76. 
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daughter  for  life ;  and  in  case  her  granddaughter  died^ 
leaving  a  child  or  children,  she  empowered  her  to  dis- 
pose of  such  residue  to  such  child  or  children  as  she 
should  think  fit ;  but  if  she  died  vdthout  leaving  any 
child^  the  testatrix  gave  the  residue  to  the  children  of  . 
her  mother  W.  S.  M.  E.  died  vdthout  having  made 
any  appointment ;  and  the  sum  Was  claimed  by  her  per- . 
tonal  representatives. 

Sir  IJoyd  Kenyon  appears  to  have  been  of  opinion 
in  the  above  case^  that  the  first  words^ '  in  trust  to  pay 
the  produce  to  M.  E.  for  her  separate  use/  being  unac- 
companied by  words  limiting  the  duration  of  the  trusty 
gave  her  the  absolute  interest ;  and  that  the  subsequent 
words^  giving  her  the  power  of  appointment^  were 
merely  an  anxious  expression  of  the  intention  of  the 
testatrix  that  she  should  have  an  uncontroulable  power 
of  disposing  of  the  fund,  (t) 

In  like  manner  a  bequest  of  the  interest  of  stock  car- 
ries the  capital,  if  the  gift  is  expressed  in  indefinite 
terms.  Thus^  a  testator  devised  the  residue  of  his  real 
and  personal  estate  to  trustees  to  convert  into  money^ 
and  invest  in  government  or  real  securities ;  and^  after 
some  particular  dispositions^  directed  that  his  trustees 
should  pay  all  the  rest^  residue^  and  sur[dus^  of  the  dht- 
dends  and  interest  of  the  stocks  and  securities  which 
should  be  vested  in  them  unto  several  persons  therein 
named  in  equal  shares  and  if  any  of  such  persons 
should  die  before  twenty-one^  the  share  of  the  deceased 
should  be  divided  equally  among  the  survivors ;  and  if 
only  one  survivor,  he  should  be  entitled  to  the  whole 
residue  and  ettrplua.  Sir  P.  Arden,  Master  of  the 
Rolls^  held  that  the  capital  of  the  residue  passed  to  the 
legatees,  (k) 

So  in  a  late  case^  where  a  testator^  after  giving  some 
pecuniary  legacies,  bequeathed  the  remainder,  after  his 
4ebts  were  pud,  to  his  mother  for  life,  and  at  her  death 

(0  Elton  o;  Sheppaid,  1  Bro.  C.  C.  53% 

(k)  Phaiips  V.  Chamberlaine^  4  Tef.  Jon.  51. 
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to  C,  and  afterwards  interliaed  ''  the  interest  of"  be- 
fore  the  words  "the  remainder/*  Sir  T.  Plumer^  V.  C. 
held  that  C.  was  entitled  to  the  capital  of  the  residue^ 
it  bein^  a  gift  of  the  interest  of  personalty  without  li- 
mitation. (/) 

So  also,  where  a  testator^  after  directing  the  sale  of 
some  estates^  and  bequeathing  legacies  out  of  the  pro- 
ceeds^ordered  his  trustees  to  invest  the  surplus  monief  in 
the  public  funds^  and  to  pay  and  apply  the  interest  and 
dividends  arising  from  the  same  to  two  persons  therein 
named  equally  between  them  as  tenants  in  common^ 
W.  Grant  was  clearly  of  opinion  that  the  bequest 
ried  the  absolute  interest  in  the  stock,  (m) 

The  intention^  however^  in  this^  as  in  all  other  cases^ 
must^  if  it  can  with  any  clearness  be  collected  from  the 
context^  prevail.  Thus  A.  having  by  will  given  several 
annuities^  and  directed  the  manner  in  which  they 'were 
to  be  paid^  made  the  following  disposition  by  his  codicil: 
— '^  I  give  to  Jannet  Innes  9001.  a-year  for  the  use  of 
herself  and  children ;  which  annuity  is  to  be  piaid  out  of 
my  general  effects^  until  it  be  convenient  to  my  execu- 
tors to  invest  5000/.  in  the  funds  in  lieu  thereof,  for  her 
and  their  use^  and  to  the  longest  liver  of  her  and  her 
children/ subject  to  an  equal  division  of  the  interest 
while  one  or  more  of  them  alive."  And  the  question 
being  whether  the  principal  or .  interest  only  of  the 
5000/.  was  given  by  the  codicil.  Sir  Wm.  Grant,  M.R. 
observed  that  it  was  very  difficult  to  form  any  decisive 
opinion  upon  a  codicil  so  obscurely  penned  :  but  he  in- 
clined to  think  that  it  was  not  the  intention  of  the  tes- 
tator to  give  a  principal  sum,  but  to  secure  an  annuity 
only.  It  was  a  mode  taken  by  the  testator  in  many 
parts  of  his  will ;  giving  annuities,  and  directing  the 
manner  in  which  they  should  be  paid.  It  was  evident 
upon  the  whole  that  the  testator  did  not  mean  to  con- 
vert the  annuity  at  a  ffiven  period  into  a  legacy  of  a 
specific  sum ;  but  intended  it  to  continue  as  an  annui^ 

(0  Clough  V.  WyDne,  2  Madd.  188. 

(w)  Page  V.  Leaping  welK  18  Vci.  Jun.  463. 
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during  the  lives  of  the  leg;atees ;  and  that  the  survivor 
of  them  should  receive  the  whole  interest;  and  that^  un- 
til there  should  be  a  survivor^  all  the  legatees  should 
receive  the  whole  annuity  among  them,  {n) 

With  respect  to  the  force'  and  extent  of  the  word  or  the  ^ftct 
premises  in  a  will^  it  is  obvious  that^  being,  entirely  a 
word  of  reference^  it  will  be  commensurate  in  its  opera- 
tion to  the  extent  of  the  words  to  which  it  refers ;  and 
as  it  may  be  extended  by  reference  to  any  number  of 
terms^  its  descriptive  force  may  thus  be  made  to  cover 
a  variety  of  subjects  having  no  connection  or  a[ffinity 
among  themselves.  Thus  in  a  case  (o)  where  a  testa- 
tor devised  as  follows  :  ''  I  give  and  devise  all  that  my 
messuage^  dwelling-house^  or  tenement^  with  the  shop^ 
barn^  stable^  and  other  buildings  thereunto  belongings 
which  said  messuage  or  tenement^  buildings^  lands^  or 
premises^  are  now  in  my  own  possession^  and  all  other  ' 
my'  real  estate  whatsoever^  in  M .  or  in  any  other  place 
whatsoever^  to  S.  and  her  assigns^  for  and  during  the 
term  of  her  natural  life ;  and^  from  and  after  her  de- 
cease^  I  give  and  devise  the  said  messuage  or  tenement^ 
buildings^  lands^  and  premises^  unto  my  youngest  son 
W.  B.^  his  heirs  and  assigns  for  ever ;"  it  was  held  that 
the .  word /iremises  used  in  the  devise  to  B.  carried  all 
that  was  before  given  to  A.^  and  was  not  confined  to 
premises  in  the  testator's  own  possession^  so  that  a 
reversion  in  fee  of  another  messuages  to  which  the 
testator  was  entitled  after  the  determination  of  a  life  in 
being,  in  whose  possession  it  was  outstanding  during 
his  lifetime^  passed  to  the  devisee  in  remainder. 

.    («i)  Innes  o.  Mitchell,  6  Yes.  Jan.  464.    And  see  Sanibnrj  v. 
Read,  12  Yes.  Jud.  75. 
(o)  Doe  d.  Biddulph  v.  Meakin,  1  East,  466. 
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SECT-  III. 

Cf  the  interest  conveyed  by  certain  terms  in  a  toiU;  a$ 
Estate,  Hereditaments,  Inheritance,   Property,  Ef- 
fects, ^c. 

THE  word  '  estate*  is  a  word  of  ^eat  compaBs ;  pre* 
dicable  of  every  species  of  property^  corporeal  or  in^ 
corporeal^  real  and  personal.  It  may  also  embrace 
every  description  of  interest ;  and  so  ftr  is  it  from  be- 
ings necessary  in  a  will  to  add  words  of  inheritance  in 
order  to  make  it  pass  a  fee^  that  words  of  restraint 
must  be  added^  or  specific  grounds  for  inferring  a  nar^ 
rower  intention  in  the  testator  must  be  shewn^  to  make 
it  import  less  than  the  fee^  (1)  where  the  fee  is  dia* 
posable. 

In  the  great  case  of  the  Countess  of  Bridgwater  v. 
the  Duke  of  Boltqn^  {p)  Lord  Holt  has  commented 
very  learnedly  upon  the  force  of  tiie  word^  taken  se- 
parately^ or  in  combination  with  others.  The  questions 
were  whether  the  words  ^  all  my  real  and  personal  es- 
tate' passed  the  fee-farm  rents ;  and  if  they  did^  whe- 
ther they  passed  the  fee-simple^  or  only  a  life  interest 
there  being  no  words  of  inheritance  in  the  vrill.  (8) 

(p)  ^  Mod.  106.  Lord  Hardwicke  has  said  that  this  is  a  book  of  nt 
authority^  but  that  this  case  is  well  reported  in  it. 


(1)  See  Barnes  o.  Patch,  8  Ves.  Jan.  (504.  The  position  of  Lord 
TreTor  in  Shaw  v.  Ball,  12  Mod.  503.  where  he  sajs  that  ^aj  es- 
tate,' ^  the  residae  of  my  estate,'  or  ^  the  overplus  of  m  j  estate,'  maj 
pass  the  estate,  where  the  intent  is  apparent  to  pais  iiy  is  therefiKe  to 
be  considered  as  too  narrow. 

(2)  The  devise  was  to  B.,  his  executors  and  assigns  :  but  tUs  fom 
of  limitation  does  not  seem,  according  to  the  latest  and  best  antbon- 
ties,  to  weigh  much  against  the  effect  of  the  word  esiaU;  except  per- 
haps where,  in  Chester  v.  J^aiater;  2  P  Wins.  335.  and  Rogers  «. 
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And^  firsts  it  was  held  that  the  rents  passed :  for  the  word 
^  estBie' in  genus  generaltssimum,  and  includes  all  things^ 
real  and  personal ;  and^  secondly^  that  the  word  ^  estate,' 
•ac  vi  tefmini,  passed  the  fee  in  a  wfll.  (3) 

It  is  observable^  however^  that  Lord  Holt  laid  consi-  Enau «  «- 
derable  stress  on  the  accompanying  words  '  all  and  my/  ^^e^^i 
The  word  '  all/  in  his  opinion,  made  the  devise  more  pJJ^^i^ 
comprehensive;   and  the  word  *^  my/  being  a  word  of  "J^^c*-"*™* 
relation^  expressed  the  amount  of  the  identical  interest 


Baggs,  Andr.  ^lO.,  the  testator  has  shewn  his  own  clear  apprehension 
of  the  difference  between  these  different  forms  of  limitatSony  hj  his 
addition  of  the  word  heirs  to  the  word  estate  in  other  parts  of  his 
will.  But  even  this  argument  has  been  considered  as  of  little  force  in 
other  cases  ;  especially  if  from  the  general  context  of  the  will  an  in- 
tention to  give  the  whole  may  be  collected.  See  Ibbetson  t.  Beck« 
-worth,  Cb.  temp.  Talb.  157. 

(3)  Lord  Holt  observed^  that  ^^  most  certainly  in  grants  the  word 
estate  would  not  pass  a  fee,  because  the  law  had  appointed,  that  let 
the  intent  be  ever  so  fiilly  expressed  and  manifested  in  grants,  with- 
out the  word  ^  heirs,'  the  fee  should  not  pass.  Litt.  Ten.  Sect.  I. ;  and 
that  even  if  a  feoffment  were  made  to  J,  S.  to  have  to  him  a  fee^sim* 
pie,  which  words  could  have  no  other  sense  than  to  pass  an  inh^it- 
ance,  yet  that  an  estate  for  life  only  would  pass;  4  Com.  Dig.^  Estates' 
(A.^)  but  that  in  a  will  it  was  otherwise ;  because  a  will  of  lands  was 
a  new  coaveyance,  created  by  the  statute,  whereby  a  man  was  enabled 
to  devise  all  his  socage  land  at  his  will  and  pleasure  ;  so  that  when 
a  person  manifestly  shewed  his  intent  that  the  devisee  should  have  the 
inheritance,  the  statute  that  empowered  him  to  devise  his  estate  at  his 
pleasure  would  make  his  disposition  good  without  tying  him  up  to 
the  fonns  of  the  common  law."  This  reason  will,  however,  occur  to 
many  readers,  to  be  imperfect  and  unsatisfactory ;  for  where  lands 
were  devisable  before  the  statute,  by  the  customs  of  particular  places, 
the  same  latitude  and  indulgence  was  allowed  to  testators ;  who  are 
to  be  supposed,  in  the  majority  of  cuses,  <o  make  these  final  dispositions 
of  their  property,  in  a  condition  of  mind  in  which  it  would  be  nnrea* 
aonable  to  expect  correct  phraseology.  '  Thus  where  lands  were  de* 
visable  under  the  custom  of  a  place,  express  and  precise  words  of 
limitation  were  not  necessary  by  the  common  law ;  for  a  devise  of 
lands  to  a  man,  et  sangmni  suoy  passed  an  estate  tail.  1  RoU.  Abr. 
834.  pi.  17.  And  so  a  devise  of  lands  to  a  man,  in  fee-simple,  or  to 
him  and  his  assigns  teever,  has  always  passed  a  fee-simple.  SeeDo^d« 
Lady  Dacie  v.  Roper^  11  East.  618y 
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which  he  had  in  the  subject^  viz.  a  fee. .  But  subse- 
quent cases  have  given  to  the  word  '  estate/  simply 
taken^  a  more  absolute  and  independent  force.     And 
where  it  has  been  coupled  with  words  of  local  de- 
scription, or  used  in  the  plural  number^  it  has  been 
held  to  transmit  all  the  testator's  interest  in  the  sub- 
ject.    Where  a  testator  devised  all  his  estate  in  D.^  it 
was  decreed  that,  the   fee  passed,  (q)  And  the  same 
point  was  afterwards  ruled  by  Lord  Hardwicke ;  (r) 
who,  in  a  subsequent  case,  considered  the  distinction 
between  in  or  at  a  place  as  an  idle  distinction,  (s)    In 
the  case  of  Holdfest  on  dem.  of  Cowper  v.  Marten,  (t) 
where  the  testator  gave  and  bequeathed  to  B.  bis  es- 
tate at  B.,  A.  was  adjudged  to  take  the  estate  at  B. 
in  fee. 

Lord  Hardwicke,  in  the  above  cited  case  of  Good- 
wyn  V.  Goodwyn,  remarked  that  though  later  cases  had 
gone  fietrther  than  that  of  the  Countess  of  Bridgewater 
V.  the  Duke  of  Bolton,  and  had  held  that  by  a  devise  of 
'  all  my  estate  in  or  at  such  a  place,  not  only  the  lands 
themselves,  but  all  the  interest  passed  ;*  yet  that  there 
was  no  case  in  which  it  had  been  so  held,  where  there 
was  a  ferther  description,  as  in  the  case  then  before 
him,  viz.  in  the  occupation  of  particular  tenants.  The 
word,  too,  being '  estates j  and  not  estate,  made  such  a 
difference  in  the  case  as  to  induce  him  to  suspend  his 
judgment. 

Both  these  difficulties  appear  now  to  be  removed.  In 
the  case  of  Fletcher  v.  Smiton,  (ti)  it  was  clearly  de- 
cided that  the  word  estates  in  a  will  carries  the  fee,  un- 
less coupled  with  other  words  that  shew  a  different  in- 
tention. And  in  a  recent  case,  (v)  a  devise  of  all  my 
estate,  lands,  &c.  known  and  called  by  the  name  of 
the  coal-yard,  in  the  parish  of  St.  Giles's,  London,  was 

(9)  Barry  v.  Edgworth,  2  P.Wom.  5^ 

Xr)  Taffacll  V.  Page,  2  Atk.  37. 

(t)  Goodwin  v.  Goodwin,  1  Ves*  328. 

(I)  1  T.  R.  411.  (tt)  2  T.  R.  655. 

(v)  Roe  d.  Child  v.  Wright,  7  £«|JU  J^9. 
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held  to  carry  the  fee-simple  in  the  premises  devised. 
The  taw  must,  therefore,  l)e  considered  as  settled,  that 
no  words  describing  the  situation  of,  or  otherwise  par- 
ticularizing, the  land  devised,  shall  restrain  the  word 
estate  from  carrying  the  fee-simple.  In  the  last-cited 
case  the  Court  adopted  Lord  Hardwicke's  remark  in 
Goodwyn  v.  Gpodwyn,  "That  there  was  no  reason 
why  the  words  in  the  occupation  of  B.  and  D.  should 
restrain  the  extent  of  the  word  estate  more  than  the 
locality,  which  would  not/'  It  is  not  surprising,  there- 
fore, that  after  these  decisions  the  Court  of  Common 
Pleas  should  have  interposed  in  a  very  late  case  to  save 
the  counsel  the  trouble  of  arguing  that  a  devise  of 'all 
my  estate  ofAshton'  passed  the  fee-simple,  (u) 

As  to  the  word  hereditament,  the  better  opinion  seems  Tbefee  wui 
always  to  have  been,  that  it  does  not  per  se  denote  the  force  of  the 
quantum  of  interest  conveyed.     Thus  in  the  case  of  uMAtoaione. 
Hopewell  v,  Ackland,  (v)  upon  its  being  contended  that 
the  word  hereditament  imported  an  inheritance.  Lord 
Trevor  stated  decisively  that  this  word  hereditament 
cannot  be  taken  to  denote  the  measure  or  quantity  of 
estate ;  but  that  it  has  a  larger  meaning  than  lands  and 
tenements,  as  it  may  extend  to  annuities,  advowsons  in 
gross,  &c.     And  in  the  subsequent  case  of  Canning  v. 
Canning,  (to)  it  was  said  by  the  Master  of  the  Rolls^ 
that  the  law  was  settled  in  the  case  of  Hopewell  v.  Ack- 
land, that  a  fee  will  not  pass  by  the  word  hereditaments. 
Again  Lord  Kenyon  in  the  case  of  Doe  d.  Palmer  and 
Others  v.  Richards,  (x)  admitted  that  the  words  ^^  all 
the  rest,  residue,  and  remainder  of  my  messuages,  lands, 
tenements,  and  hereditaments,''  were  not  sufficient  in 
law  to  carry  a  fee :  and  the  same  was  held  for  law  in 

(u)  Sir  Arthur  Chichester  v.  George  Chichester  Oxendon,  4  Taunt. 
176.  The  Chief  Justice  observed,  that  he  did  not  think  it  would 
have  helped  the  plaintiff  much  if  the  testator  had  said,  ^  All  my  Ashton 
estate.'  And  in  Bailis  v.  Gale,  2  Yes.  48.  a  devise  of  <<  all  the  estate 
1  bought  of  M."  passed  the  fee. 

(v)  1  Salk.  ns.  (w)  Moselj  941. 

(»)  3  T.  R.  368. 
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the  subsequent  case  of  .Dran  d.  Moor  t;.  Miller,  {y) 
The  law  on  this  point  may  therefore  be  regarded  as 
settled  contrary  to  the  single  opinion  of  Powell^  J.  in 
Lydcott  V.  Willowsj  {z)  who  said  that  hereditament  was 
equivalent  to  the  word  inheritance;  and  that  it  could 
not  be  doubted  that  if  a  testator^  seised  of  lands  in  fee* 
simple^  devise  the  same  by  the  words  ^my  inheritance^' 
the  fee  would  pass. 

That  by  the  word  inheritance  the  fee  passes  in  a  wifl 
is  sufficiently  settled  upon  the  authority  of  Lord  Ho- 
bart  (a)  and  Lord  Holt.  (6)  And  in  tho  case  of  Trent 
V.  Hanning^  (c)  where  the  testator  had  appointed  cer- 
tain persons  '  trustees  of  inheritance^'  for  the  executioa 
of  his  will;  though  Lawrence^  J.  thought  tiiese  worda 
too  vague  and  indefinite  to  pass  the  fee^  the  other  three 
Judges  considered  that  the  testator  plainly  meaal  to  ina^^ 
trustees  of  his  estates  of  inheritance  Jn  the  same  man- 
ner aa  if  he  had  used  the  words  '  trustees  of  my  inherit- 
ance/ or  ^trustees  to  inherit  my  estates;'  and  they 
therefore  certified  their  opinion  that  the  trustees  took 
the  fee-simple «' 

Lord  Mansfield  has  said^  (d)  that  the  word  egicia  is 
equivalent  to  property  or  worldly  subetance  :  but  later 
cases  have  established  a  distinction  between  them^  of 
considerable  importance.  In  the  case  of  Doe,  Lessee  of 
Wall,  V.  Langlands^  (e)  the  word  property,  unaffected  by 
the  context  of  the  instrument^  was  considered  as  com- 
prehending all  that  the  testator  is  worth,  and  as  passing 
as  well  his  real  as  personal  estate ;  in  which  case  there 
were  no  introductory  words  expressing  an  intention  of 
disposing  of  every  thing  the  testator  had ;  and  the  woni 
property  was  immediately  followed  by  words  indicative 
only  of  personal  estate,  viz.  '  goods  and  chattels/  As 
to  the  question,  which  the  Chief  Justice  said  was  the 


(^)  6  T.  R.  658,  («)  3  Mod.  2M. 

(a)  Widiake  r.  Harding,  Hob.  2.  (h)  Loid  Raym.  8M. 

(c)  7  East  07.  (cQ  Hogan  v.  Jackson.  Cowp.  «W. 

(jt)  14  East.  370. .  ^         r- 
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material  one  in  the  case^ — whether  the  words  immedi- 
ately  foflowing  the  word  ^  property'  were  descriptive 
of  the  kind  of  property  the  testator  intended  to  give^ 
his  Lordship  disapproved  of  construing  them^  as  expla- 
natory of  what  was  meant  by  property;  and  maintained 
that  it  was  more  obvious  and  natural  to  read  the  words 
cumulatively^  i.  e.  as  'my  property  and  goods  and 
chattels/  than  as  '  my  property^  namely,  my  goods  and 
chattels/ 

It  is  not  easy^  indeed^  to  find  any  solid  principle 
of  distinction  between  the  case  of  Doe  v.  Langlands^ 
above  cited^  and  that  of  Roe  d.  Helling  v.  Yeud^  (/) 
which  a  year  or  two  before  viras  decided  in  the  Court 
of  Common  Pleas;  where  the  testator^  after  direct- 
ing his  debts  and  funeral  expenses  to  be  paid  by  his 
executors^  and  making  several  bequests  of  annuities 
and  money^  devised  to  his  five  grandchildren^  whom  he 
appointed  executors^  as  follows : — '^  To  whom  1  give 
all  the  remainder  of  my  property  whatsoever^  and 
wheresoever^  to  be  divided  equally^  share  and  share 
alike^  after  their  paying  and  discharging  the  before- 
mentioned  annuities^  legacies^  and  demands^  or  any  I 
may  hereafter  make  by  codicil  to  this  my  will ;  all  my 
goods^  stocky  bills^  bonds^  book-debts^  and  securities  in 
the  Witham  drainage  in  Lincolnshire^  and  funded  pro- 
perty/' There  being  no  provision  throughout  the  wiB 
that  appeared  to  have  any  relation  to  real  estate^ 
and  nothing  being  given  to  any  person  Us  heirb  and 
assigns^  and  the  intention  of  the  testator  seeming  to  the 
Court  to  be  at  most  doubtful^  it  was  determined^  upon 
the  general  rule^  that  an  heir  ought  not  to  be  excluded^ 
unless  the  intention  to  give  the  real  estate  away  from 
him  appears  plainly  by  the  will  itself. 

The  reason  of  the  opinion  of  the  Court  of  Common 
Pleas^  that  the  testator  meant  only  to  dispose  by  will  of 
his  personalty^  vras  the  particular  enumeration  of  per- 
sonal things  at  the  end  of  the  clause :  but  the  case  must 

if)  5  N,  R.  214,- 
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be  considered  as  irreconcileable  with  the  decisioii  of 
the  Court  of  King's  Bench,  unless  we  can  find  a  prin- 
ciple for  deciding  how  many  particulars  enumerated 
after  the  word  '  property/  expressive  of  personal  estate 
only,  shall  restrict  the  sense  of  that  sweeping  term  to  a 
disppsition  of  personal  things  alone. 
Of  the  import  The  casc  of  Hogau  d.  Wallis  and  Others  v,  J^ckson,(g) 
fidi.  ^         which  had  been  nine  years  depending  in  the  Courts  in 

Ireland,  turned  upon  the  single  question  whether  the 
residuary  clause  expressed  in  these  words^  '^  I  also  give 
and  bequeath  unto  my  dearly  beloved  mother^  Mary 
Jackson,  all  the  remainder  and  residue  of  all  the  ^- 
fectSy  both  real  and  personal,  which  I  shall  die  pos- 
sessed of,''  were  sufficient  to  pass  the  real  estate.  It 
was  contended  at  the  bar  that  the  word  real  might  be 
satisfied  by  confining  its  sense  to  real  chattels/  (4)  and 
though  Lord  Mansfield  and  the  Court  decided  that 
the  phrase  real  effects  clearly  carried  the  real  estate^ 
yet  their  decision  seemed  rather  to  found  itself  upon  the 
capacity  and  extent  of  the  word  itself  in  legal  phrase- 
ology (5)  than  upon  the  principle  which  is  now  taken 
as  the  hinge  of  all  these  cases,  t.  e.  the  intention  of 

(g)  Cowp.  290. 


(4)  The  force  of  the  word  realy  when  added  to  a  geoeral  Ceraiy 
inch  as  property  or  effects,  can  at  this  time  hardlj  be  doobted.  Bat 
where  the  devise  was  of  all  his  goods  and  chattels j  real  and  penMNtal, 
moveable  and  immoTeable)  Lord  Hardwicke,  upon  very  plain  gromds 
of  distinction,  was  of  opinion^  that  the  lands  would  not  pass  by  the 
law  of  England,  though  tbej  might  have  so  done  b j  the  civil  law. 
Grayson  v.  Atkmspn,  2  Wils.  333.  See  Markam  v.  Twysden,  1  £q. 
C.  Abr.  311.  and  see  Ridout  o.  Pain,  402.  Chattels  real  are  not 
called  so  because  they  are  real  estate,  but  because  they  are  extnctioos 
out  of  the  real  estate,  per  Holt,  C.  J. 

,(5)  As  the  Courts  had  already  got  so  far  as  to  hold  that  the  word 
legacy  might  signify  a  devise  of  land,  when  used  in  a  will  in  that  smae, 
(by  Lord  Macclesfield  in  Beckley  v,  Newland,  2  P.  Wms.  182.  and 
by  Lord  Mansfield,  in  Brady  v.  Cubit,  DougL  40.)  one  might  have 
expected  that  in  the  case  above  cited  Lord  Mansfield,  would  have 
rested  the  question,  as  to  the  extent  of  the  word  ejfMiy  upon  te 
broad  gmund  of  intention. 
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the  testator^  without  any  technical  regard  to  the  wordd 
used  by  him. 

In  Doe  d.  Chilcott  v.  White,  (h)  Lord  Kenyon  can 
hardly  be  said  to  have  carried  the  doctrine  farther  by 
holding  that^  where  the  testator^  having  before  devised 
real  and  personal  property  to  his  wife  for  her  life,  em- 
powered her  to  give  what  she  thought  proper  of  her 
said  effects  to  her  sisters  for  their  lives,  the  disposing 
power  extended  to  the  realty. 

In  the  case  of  Doe  on  the  demise  of  Andrew  and- 
Others  against  Lainchbury  and  Others,  (i)  the  words 
property  and  effects  occurred  in  the  residuary  devise, 
blended  with  an  enumeration  of  personal  things :  but 
they  were  both  considered  as  embracing  the  real  pro- 
perty, the  testator  having  used  them  in  other  parts 
of  his  will  to  describe  real  estate.  By  the  residuary 
clause  he  devised  all  his  '^  money,  stock,  property, 
and  effects,  of  what  kind  or  nature  soever,  to  A.  and  B. ; 
to  be  divided  equally  between  them,  share  and  share 
alike:''  but  he  began  his  will  by  stating  ^^as  to  my 
money  and  effects  I  dispose  thereof  as  follows ;''  and 
then  proceeded  to  dispose  of  parts  of  his  real  estate. 
And  again,  having  lands  lying  together  with  the  lands  . 
of  another  person,  he  directed  the  latter  to  be  purchased, 
if  offered  for  sale,  to  be  added  to  his  other  adjoining 
property :  thus  shewing,  by  his  own  use  of  the  words, 
that  he  considered  them  as  being  applicable  as  well  to 
real  as  to  personal  estate. 

No  criterion  is  more  frequently  resorted  to  in  the  of  the  doctrine 
books  for  expanding  or  contracting  the  sense  of  the  wo^uI'^°^ 
words  estate,  property,  and  effects,  than  the  company  jj^fhclic' 
in  which  they  appear.     Where  a  man,  seised  in  fee  of  ^^J^^^^ 
lands  absolutely,  and  of  other  lands  by  mortgage  not. 
forfeited,  devised  first  all  his  lands  in  fee  to  A.,  and  all 
the  rest  of  his  goods,  chattels,  estates,  mortgages,  debts, 
&c.,  to  C,  it  was  holden  that  no  freehold  passed ;  {k) 

CA)  1  East.  33.  (0  11  East  990. 

(At)  Wilkinson  v.  Maryland,  Cro.  Car.  447.     1  Rol.  Al>r.  8«. 
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and  of  this  decision  Lord  Holt  dtrongly  approved  id  the 
great  case  of  the  Countess  of  Bridgewater  v.  The  Duke 
of  Bolton,  above-cited. 

A  long  list  of  determinations  to  the  same  effect  ]kas 
been  confirmed  by  a  case  (Z)  decided  by  the  present 
Lord  Chancellor.  .  There  the  testator,  after  directing 
that  his  debts  should  be  paid  out  of  his  persona]  estate, 
gave  certain  legacies ;  and  having  a  real  estate  in  land, 
and  a  real  estate  in  a  rent-charge,  devised  the  latter  to 
his  wife  for  life,  and  after  her  death  to  trustees  to  sell  ; 
and,  after  giving  some  more  legacies,  directed  that  as 
and  for  the  monies  to  be  received  trom  the  sale  and 
disposal  of  the  said  rent  thereinbefore  devised  in  trust 
to  be  sold  on  the  death  of  his  wife,  as  also  the  monies 
ifi  arise  from  a  sale  of  the  remainder  of  his  household 
goods  and  ftirniture,  plate,  linen,  china^  beds,  and  bed- 
ding, and  from  all  other  his  estatt  and  effects,  of  what 
nature  or  kind  soever,  or  wheresoever,  the  same  should 
ip  the  first  place  be  subject  and  liable  to,  and  chained 
and  chargeable  with,  the  payment  of  the  before-men- 
tioned legacies ;  and  the  residue  of  such  monies,  to  arise 
as  aforesaid,  he  directed  to  be  divided  and  applied  as 
therein  mentioned. 

Upon  this  wiU^  Lord  Eldon  observed,  that,  though 
the  words  charging  the  personal  estate  with  the  legacies 
'  could  mean  nothing,  the  personal  estate  being  by  law 
chargeable  with  the  legacies,  yet  that  they  were  capable 
of  being  fairly  enough  interpreted  as  applicable  to  the 
money  arising  from  the  sale  of  the  real  estate.  The 
question  was,  whether  upon  the  whole  it  was  not  dear 
that  the  testator  did  not  mean  that  any  thing  of  a  real 
nature  should  pass  under  the  word  estate  ?  For  that 
purpose  every  part  of  the  will  must  be  looked  at,  to 
determine,  whether  that  word,  in  the  context  in  which 
it  occurred,  and  upon  the  general  intention  of  the  will, 
and  all  the  phrases  of  it  taken  together,  was  to  be 
understood  ejusdem  generis  with  the  personal  estate 
immediately  before  described,  or  as  meant  to  take  in 

(0  Woollam  V.  Keaworthj,  0  Vei.  J.  137. 
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the  real  estate.  It  was  to  be  considered  whether  by 
the  insertion  of  this  word^  where  it  occurred,  the  testa- 
tor, who  had  anxiously  provided  for  the  application  of 
a  real  estate,  expressly  devised  upon  the  trust,  could  be 
taken  to  mean  that  this  other  real  estate  of  which  he 
was  so  seised  should,  by  the  effect  of  the  word  ^  estate' 
atanding  as  it  did,  be  clothed,  in  the  hands  of  the  heir^ 
with  a  trust  of  the  very  same  nature  as  the  estate  speci- 
fically devised  to  the  trustees.  That  was  not  the  pro- 
bable intention  upon  the  will,  taken  altogether;  and 
upon  the  whole  he  thought,  and  so  decreed,  that  the 
estate^  in  question  descended  upon  the  heir  at  law,  for 
his  own  benefit. 

Where  the  testator  expounds  his  own  meaning  in  the 
use  of  the  word  estate,  by  shewing  of  what  he  understands 
it  to  consist,  there  can  be  no  room  for  doubt.  This 
was  the  plain  reason  of  the  decision  in  Timewell  v.  Per- 
kins, {m)  by  Mr.  Justice  Fortescue,  at  the  Rolls.  The 
clause  was  thus :  '^  Item,  all  those  my  freehold  lands  and 
hop-grounds,  with  the  mes8uage8,&c.  now  in  the  tenure 
of  L. ;  and  all  other  the  rest,  residue,  and  remainder  of 
my  estate,  consisting  in  ready  money,  plate,  jewellery, 
leases,  judgments,  mortgages,&c.  or  in  any  other  thing 
whatsoever  and  wheresoever,  I  give  to  A.  H.  and  her 
assigns  for  ever." 

Where  the  word  real  is  added  to  the  word  ^  estate,' 
whatever  words  of  limited  expression  or  partial  extent 
may  precede,  or  surround,  or  follow,  it  would  be  diffi- 
culty indeed,  to  maintain,  that  aiiy  thing  less  than  both 
land  and  inheritance  are  embraced  by  it.  Thus  in 
Ridout  t).  Pain,  (n)  where  a  testator  gave  all  the  rest, 
residue,  and  remainder  of  his  goods  and  chattels,  and 
personal  estate,  together  with  his  real  estate.  Lord  Hard- 
wicke  said  there  could  be  no  question  but  that  the  words, 
"  together  with  my  real  estate,"  would  carry  the  land 
and  inheritance,  though  accompanied  with  the  other 
words  '^  goods  and  chattels,  Ac." 

(m)  9  Atk.  102.  (fi)  3  Atk.  486. 

2e2 


420  Canstrtictian  of  fVUU.  [wakt  usi 

Wh'eth'er  the  word  ^  estate/  '  property/  and  others  of 
that  general  class^  precede  or  follow  the  enumeration  of 
particulars,  is  a  circumstance  which  seems  to  afford  no 
solid  criterion  for  deciding  whether  they  are^  or  are  not^ 
to  be  construed  ejusdem  generis^  with  the  particulars 
specified. 

Where  the  word  estate  comes  after  several  words 
properly  descriptive  of  personalty  only^  Lord  Hardwicke 
has  furnished  a  test  more  intelligible  and  applicable 
than  many  others  which  have  been  relied  on.  He 
says  that  where  the  preceding  words  fully  comprehend 
all  the  personalty^  so  that  there  is  nothing  to  satisfy 
the  word  '  estate/  unless  it  be  held  to  apply  to  the 
real  property^  there^  notwithstanding  the  company  in 
which  it  is  founds  it  will  pass  the  real  property  of  the 
testator. 

The  case  in  which  the  above  distinction  is  found  is  that 
of  Tilly  V.  Simpson,  (o)  in  Chancery,  Easter,  1746. 
The  testator,  after  declaring  that  he  intended  to  dis- 
pose of  all  his  worldly  estate,  and  making  several  de- 
vises to  different  persons,  gave  and  bequeathed  ''all  the 
rest  and  residue  of  his  money,  goods,  chattels,  and  es- 
tate whatsoever,  to  his  nephew  A.  B. ;"  and  the  ques- 
tion was,  whether  a  beneficial  interest  in  a  real  estate 
not  before  disposed  of  would  pass  to  the  nephew  by  this 
devise. 

Lord  Hardwicke  was  of  opinion  that  it  would.  He 
said,  that  where  the  court  had  restrained  the  word 
estate  to  carry  personal  estate  only,  it  had  appeared 
that  it  was  the  intention  of  the  testator  that  it  should  be 
so  understood :  as  where  it  was  coupled  with  par- 
ticular descriptions  of  part  of  the  personal  estate^  as  a 
bequest  of  ''  all  my  mortgages,  household  goods,  and 
estate,"  in  which  the  preceding  words  were  not  a  full 
description  of  the  personal  estate.  But  that  it  was 
otherwise  where  the  preceding  words  were  sufficient  to 
pass  the  whole  personal  estate.     If  the  testator  had 

(o)  2  T.  R.  659.    Note  to  Fletcher  v.  Smltoa. 
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said^  '^  all  the  rest  and  residue  of  my  personal  estate 
and  estates  whatsoever/'  a  real  estate  would  have 
passed.  His  Lordship  then  observed  that  the  bequest 
in  the  case  before  him  amounted  to  the  same^  for  the 
word  chattels  was  a  full  description  of  the  personal 
estate;  therefore,  since  the  testator  had  used  words 
comprehending  all  his  personal  estate^  and  then  had 
used  the  word  estate,  that  word  would  carry  a  real 
estate.  That  the  word  whatsoever  was  used,  which 
was  the  same  as  if  be  had  said,  of  whatsoever  kind  it 
may  he;  (6)  and  if  that  had  been  the  case,  it  would 
most  certainly  have  carried  the  real  estate.  The  case 
of  Tirrell  v.  Page(p)  was,  his  Lordship  said,  very  ma- 
terial to  the  question  ;  and  he  thought  the  cases  could 
not  be  distinguished.  There  the  gift  was  of  *'uil  the 
rest  and  residue  of  my  money,  goods,  and  chattels,  and 
all  other  estates  whatsoever,  1  give  to  J.  L."  The  only 
difference  was  in  the  word  other,  which  he  did  not  think 
could  distinguish  it.  If  it  had  been  '  all  the  rest  and 
residue  of  my  household  goods  and  mortgages  and  all 
other  estate,'  he  did  not  think  that  those  words  would 
have  carried  the  real  estate. 

If  the  reasoning  of  Lord  Hardwicke  be  thought  a 
little  refined,  and  seems,  as  far  as  it  proceeds  upon  the 
ground  of  executing  the  intention,  to  found  the  infer- 
ence of  intention  upon  a  distinction  6i  words  rather  too 
technical  to  decide  the  meaning  of  unlearned  testators, 
it  nevertheless  aQ'ords  a  principle  of  some  certainty ;  and 
which^  if  adhered  to^  may  at  least  conduce  to  judicial 
consistency. 

The  word  effects,  we  have  already  seen,  by  its  ge- 
neral import,  carries  per  ^e  nothing  beyond  the  per- 

{p)  I  Chan.  Ca.  262. 

■  -  -  II  -_,.._■-,-■ ■  I 

(6)  In  the  case,  already  cited,  of  Woolham  r.  Kenworthj^  9  Vez.  J. 
137.  the  word  estate  was  preceded  by  the  word  other^  and  followed 
by  the  words  of  what  ntUure  or  kind  soever^  and  yet  it  was  confined 
to  things  ejusdem  generis. 
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sonaity ;  although^  like  all  other  words  of  description  in  a 
will/ its  sense  may  be  enlarged  so  as  to  embrace  real 
estate  by  force  of  the  context.  But  though  the  Words 
bcriptive  term  where80€V€r  ufid  whatsoeocr,  or  of  what  nature  or  kind 
Jhc°wo^'/^^  soever,  follow  the  word  e^ccft,  they  are  not  siiffident 
w^dT^ir''  without  other  aid  from  the  context  to  bring  real  estate 
nature  and       within  the  descriptivc  force  of  the  term.     Thus,  where 

kind  soever.  *■ 

a  testatrix^  seised  in  fee  of  real  estate,  devised  ''all  the 
rest,  residue,  and  remainder  of  her  effects  wheresoever 
and  whatsoever,  and  of  what  nature^  kind,  or  qua^y 
soever,"  (except  her  wearing  apparel  and  plate),  to  cer- 
tain nephews  and  nieces,  to  be  equally  divided  between 
them  by  her  executors,  it  was  held  that  the  residuary 
clause  did  not  carry  the  real  estate,  (q) 

There  were  several  circumstances  indeed  in  the  will 
last  mentioned,  to  oppose  the  extension  of  the  word 
effects  to  real  estate;  as,  the  exception  of  wearing 
apparel,  and  the  placing  the  subjects  of  the  devise 
under  the  management  of  the  executors.  But  in  a 
case  lately  determined  in  the  Court  of  King's  Bench, 
the  rule  seems  to  be  established  that  a  simple  disposi- 
tion by  a  testator  of  aU  and  singular  his  effects,  cfwhat 
nature  and  kind  soever,  will  only  pass  the  personal 
estate,  (r) 

Nor  will  this  word^  although  foHowed  by  the  words 
of  tohat  nature  and  kind  soever,  always  embrace  the 
whole  personal  property  of  the  testator ;  it  is  often  con- 
fined to  such  particulars  only  as  are  ejusdem  generis 
with  certain  matters  and  things  before  enumerated. 
Thus,  where  a  testator  bequeathed  to  his  wife  an  an- 
nuity of  2001.  per  iannum,  being  part  of  the  monies  he 
then  had  in  bank  security^  entirely  for  her  own  use  and 
disposal,  together  with  aU  his  household  furniture  and 
effects,  of  what  nature  or  kind  soever,  the  word  was  con- 
fined to  articles  gusdem  generis,  that  is^  to  housc)i<Ad 
furniture,  (s) 

(q)  Camfield  v.  Gilbert,  3  East.  616. 

(r)  Hicks  v.  Dring,  2  M .  and  S.  T.  R.  Trin.  Term,  1814. 

{s)  Rawlings  v.  Jennings,  13  Ves.  J.  39. 
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It  is  very  material^  however^  to  observe  that^  in  the 
case  last-mentioned,  part  of  the  testator's  personal 
property  was  devided  to  the  wife  in  the  foregoing 
part  of  the  will ; — a  circumstance  tending  strongly  to 
shew  that  the  testator  meant  the  word  effects  to  re- 
ceive a  limited  interpretation.  And  this  circumstance 
was  sufficient  to  weigh  agitinst  the  consideration  of 
the  intestacy  as  to  some  of  the  property  of  the  de- 
ceased which  was  the  consequence  of  the  construction 
aidopted. 

tn  the  case  of  Camfield  v.  Gilbert,  a  little  above  cited,  or  the  effect 
it  appeared  that  the  exception  of  wearing  apparel  and  excepttoL^^u)" 
plate  served  in  some  measure  to  mark  and  circumscribe  poirS^wn^ 
the  meaning  which  the  testator  meant  to  give  to  the  ^i  description. 
word  effects;  for,  by  the  exception,  the  class  out  of 
which  the  exception  was  made  was  implicitly  charac- 
terized. And  upon  the  same  principle  of  construction 
the  sense  of  the  word  effects  was  in  another  case  enlarged 
by  force  of  the  exception.  Thus  where  the  words  in  a 
codicil  were  ''  plate,  linen,  household  goods,  and  other 
effects/'  (money  excepted).  Lord  Eldon  observed,  that 
though  the  doctrine  appeared  to  be  settled  in  the  Court 
of  Chancery,  that  the  words  other  effects  in  general 
meant  effects  ejusdem  generis  ;  yet  as  mon^  could  not 
be  represented  as  ejusdem  generis  with  plate,  linen,  and 
household  goods,  the  express  exception  of  money  out 
of  the  Uhet  effects  shewed  the  testatrix's  understanding 
that  it  would  have  passed  by  those  words ;  and  that 
express  words  wiere  required  to  exclude  it.  He  thought 
the  words  of  the  bequest  would  carry  things  not  ejus^ 
dem  generis.  The  disposition,  therefore,  must  be  taken  . 
to  comprehend  all  that  she  has  not  excluded,  which 
vras  money  only.  His  Lordship  accordingly  decided, 
that  stock  in  the  fiinds,  (which  does  not  pass  under 
the  word  money,)  was  included  in,  and  passed  under 
the  words  iof  the  bequest,  (t) 

One  clear  doctrine  results  from  all  these  cases : — 
that  although  the  word  'estate,'  taken  independently 

(0  Hotham  V.  SaUon,  15  Yes.  J.  319 


424  Comtruction  of  fViU$.  [part  m- 

of  the  context,  by  its  own  force,  denotes  not  only  real 
as  well  as  personal  estate,  but  the  highest  degree  of  real 
estate,  and  the  word  property  carries  of  itself  both  real 
and  personal  property,  while  the  word  effects  is  gene- 
rally and  properly  applicable  to  personal  estate  only  ; 
yet  that  all  these  i/^ords,  and  indeed  every  form  of  ex- 
pression whereby  a  testator  declares  his  will  in  respect 
to  the  disposition  of  his  property,  submit  to  the  rule 
which  requires  a  will  to  be  construed  agreeably  to  the 
intention  of  the  testator,  where  it  can  be  fairly  collected 
from  the  whole  instrument,  and  is  consistent  with  law 
and  policy. 


SECT.   IV. 


Designation  of  Persons. 


IN  the  preceding  Sections  of  this  Chapter  we  have  con- 
sidered the  import  of  words  and  phrases  relating  to  the 
subjects  of  testamentary  dispositions  ; — we  shall  now 
treat  of  the  descriptive  force  of  certain  denominations 
in  reference  to  the  objects  of  donation. 
Tbeword'beir*      ^^c  limitation  of  an  estate  to  the  heirs  or  heir  of 
i"*poVnll»*r^"'  ^  person   in   existence  must,   if  the  term  be  used  as 
•cnw,  as  heir    descriptivc  of  a  class  of  persons,  be  considered  as  de- 

apparent,  or  ^  *  . 

presumptire.     pending  upou  a  contingent  event ;  for  nemo  est  lutres 

viventis :  who  will  be  heir  of  such  living  person  at 
his  death  is  unknown,  and  by  no  possibility  can  be  as- 
certained. But  it  has  long  been  settled  that  a  tes- 
tator may  use  what  terms  he  pleases  to  describe  the 
object  of  his  devise  ;  and  for  that  purpose  may  adopt 
the  word    '  heir'  out    of  its  technical    sense    simply 


CHAP.  II.  $  4.]      Besignation  ofPers&ns,  435 

for  the  sake  of  designating  the  object  of  his  bounty. 
If  he  devises  to  the  heir  of  a  person  in  existence ; 
and  at  the  same  time  shews  by  the  context^  or  by 
other  parts  of  his  will^  that  the  word  heir  was  only 
used  by  him  in  its  popular  sense^  to  denote  the  indivi- 
dual who  is  the  apparent  or  presumptive  heir  of  the  per- 
son so  in  existence^  his  language  will  be  taken  in  that 
sense  ;  and  the  law  will  consider  the  term  as  used  only 
as  a  medium  for  designating  the  particular  object  in  the 
contemplation  of  the  testator.  The  individual  intended 
being  ascertained^  and  in  being,  such  limitation,  not- 
withstanding the  maxim  that  there  can  be  no  heir  of  a 
living  person,  becomes,  in  the  light  in  which  it  is 
viewed,  a  vested  remainder. 

Thus  in  the  case  of  Burchet  v.  Durdant,  (d)  where  a 
testator  devised  lands  to  J.  and  his  heirs  during  the 
life  of  B.,  in  trust  to  permit  and  suflfer  B.  during 
hid  life  to  receive  the  profits,  he  committing  no 
waste ;  and  after  the  decease  of  B.,  then  to  the  heirs 
male  of  the  body  of  B.  '  now  living,'  and  to  such  other 
heirs  male  or  female  as  he  thereafter  should  happen  to 
have  of  his  body  ;  and  B.  had  issue,  C.  a  son,  living  at 
the  date  of  the  will :  the  Court  of  K.  B.  determined 
that  B.  had  only  a  trust  estate  for  his  life,  and  that  C, 
son  of  B.  took  an  immediate  vested  estate  in  tail :  which 
as  the  interest  of  the  father  was  considered  as  a  trust 
only,  and  not  the  legal  estate,  would  have  been  a  con- 
tingent remainder,  if  the  limitation  to  the  heirs  male  of 
B.  had  been  regar^pd  as  technically  descriptive  only  of 
the  quality  of  the  persons  to  take.  The  words  ''  now 
living"  were  relied  upon  as  importing  a  sufiBcient  desig- 
nation of  the  person. 

And  in  another  case  where  the  testator  charged  his 
lands,  amongst  other  matters,  with  an  annuity  to  his 

(d)  3  Vent.  311.  We  are  to  observe  that  the  Court  constrned 
the  estate  of  the  father  a  trust  only :  but  that  the  wdrds,  *  in  trust 
io' permit,  &c.'  were  considered  afterwards  by  Lord  Holt,  in  the  case 
of  Broughton  v.  Langley,  2  Salk.  679.,  as  giving  by  the  statute  the 
legal  estate  to  B.tht  father. 
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daughter  M.  for  twenty  years  if  she  and  his  son  R. 
should  80  long  jointly  live^  to  commence  at  the  end  of 
the  term  of  two  years  thereafter  given  in  the  premises 
to  the  said  M.  and  the  death  of  his  (the  testetor's)  wife 
and  devised  the  same  knds  to  his  daughter  M.  for  two 
years  after  his  decease^  with  remainder  to  his  son  R., 
(if  then  living)  for  ninety  years^  if  he  should  so  long 
live ;  Sfcnd  then  devised  the  premises  so  sulject,  to  R'6 
heir  male^  and  to  the  heirs  of  his  daugliter  M.^  jointly 
and  equally^  and  their  heirs  and  assigns  for  ever ;  and 
M.  and  R.  had  each  a  son  ;  De  Grey^  C.  J.^  premising 
that  the  question  was^  whether  there  was  a  sufficient  de- 
sig4iation  of  the  person  to  make  the  son  of  M .  take  as 
her  heir,  living  the  mother ;  and  that  such  question 
would  have  been  decided  two  hundred  years  ago  upon 
the  legal  and  technical  import  of  the  Words  used,  but 
that  for  some  time  a  more  liberal  construction  bad  pre- 
vailed, declared  his  opinion,  that  the  son  of  M.  was  en- 
titled to  a  moiety  with  the  son  of  R. ;  for  that  the  intent 
was  dear,  that  the  same  favour  was  extended  to  the 
lieirs  of  M.  as  to  the  heir  male  of  R. ;  and  that  the  tes- 
tator had  taken  notice  that  M .  was  living,  by  leaving 
Jiera  term,  and  a  subsequent  annuity,  to  which  the 
Jand  was  to  go  subject ;  and  that  his  intention  was  that 
a  present  interest  should  vest  in  her  heir,  meaning 
her  heir  apparent  during  her  life ;  to  which  the  Court 
agreed. 

It  may  be  proper  here  to  notice  the  rule  laid  down  by 
Lord  Coke,  (e)  and  our  earlier  writere,  that  a  person  in 
order  to  be  qualified  to  take  by  purchase,  by  the  de- 
scription of  heir  male,  or  other  special  designation, 
must  fulfil  both  parts  of  such  description,  by  being  as 
well  the  heir  general,  as  the  special  heir  denoted  by  the 
terms  of  the  instrument.  Mr.  Hargmve,  in  one  of  his 
ablest  notes,  has  defended  the  position.  But  the  con- 
trary doctrine  has  prevailed.  And  it  appears  now  to  be 
settled  law  that  a  person  may  take  as  t^ecial  heir  by 

(0  1  Inst  164. «.  and  Mr.  Hargrave's  note  on  the  pasage. 
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purchase^  without  at  the  gametimB  auswermg  to  the  cfao^ 
racter  of  heir  general.  (/) 

It  is  said  that  a  devisee  may  he  sufficiently  designated  stock,  family, 
by  a  devise  to  a  stock,  or  family,  or  house ;  and  that  it  ***^^^'^* 
shall  be  understood  of  the  heir  principal  of  the*  house ; 
for  as  it  is  doubtful  vvfaat  is  the  precise  meaning  of  th€»e 
terms,  the  law  shall  prevail  which  favours  the  Tieir,  M 
the  chief,  most  Worthy,  and  eldest  of  (he  family,  (g) 
And  that  if  lands  be  devised  to  the  posterity  of  A.,  the 
lineal  heir,  if  there  be  any,  shall  take  them  in  virtue  "of 
such  a  designation ;  and  if  there  be  no  lineal  heir,  the 
collateral  heir  of  the  Mrhole  blood  shall  take,  (h)    So  a  ^^i 

devisee  may  be  described  as  next  of  kin,  as  in  Jobson's  '  ^ 

case,  (e)  where  one  devised  lands  in  tail,  the  remainder  •  * 

to  the  next  of  kin  ofhi^  nafne,  and  it  was  held  that  his^ 
brother's  daughter  should  take  by  that  description.  So 
a  devise  to  one  forlife,  with  remainder  to  '^  my  faiirily/* 
entitles  the  heir  at  law  of  the  testator,  (k)  S 

Where  a  testator  devises  to  his  relations  without  any  '  ^^^»^ 
further  sped&catioti,  the  term  is  construed  as  commen-  'next  of  k 
surate  with  '^  next  of  kin,"  in  the  statute  of  Distfibu-  the  statati 
tions,  which  is  adopted  as  the  guide  in  settling  the  claims  ^"'"^'^^^ 
of  the  objects :   nor  will  evidence  dehors  the  will  be  al- 
lowed to  enlarge  or  contract  the  meaning  and  extent 
of  the  term,    on  any  supposable  grounds  of  ifiten-  ^ 
tion.  (l) 

Such  construction  does  not  render  a  devise  tn  diid 
form  nugatory  or  inc^cious^  since  a  wife  is  excluded; 

(/)  See  WUk  ei  dL  9.  JPalmer,  5  fiarr.  ii016.  2  Black.  tSf.  and 
see  the  case  of  GoodtiUe  ecB  dem*  Weston  v.  Burtenshaw,  reported  bj 
Mr.  BaUer  from  a  MS.  Note  of  the  late  Mr.  Seijeant  HiU;  and  ano- 
ther MS.  Note  in  that  GenUeman's  possession,  stated  in  the  Appendix 
to  his  edition  of  Feame's  Contingent  Remainders  and  Executory  De-» 


{g)  Hob.  31.  Chapman's  case^  Dyer  Z%%  b. 

\h)  2  Eq.  Ca.  Abr.  dlX>--7. 

(0  Cio.  El.  576. 

Ik)  See  the  case  of  Wright  v.  Atk^,  1  Tom.  156. 

(0  Whitthome  v.  Harris,  2  Ves.  527.  Roach  o.  Hammond,  Prec^ 
m  Ch.  401.  Harding  o.  Glyn,  1  Atk.  46S*  Green  o.  Howard,  1  ttro.' 
C.  C*  31. 


..» 


*• .  > 
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as  not  being  within  the  description  of  next  of  kin^  bat 
provided  for  in  the  statute  by  the  name  of  wife.  In- 
deed the  ordinary  legal  sense  of  next  of  kin  is  never 
held  to  include  the  wife :  thus  where  a  roan  devised 
his  residue  to  be  divided  among  his  next  of  kin^  as  if 
he  had  died  intestate^  the  words  ''  as  if  he  had  died  in- 
testate"' were  rejected  as  surplusage/ and  the  next  of 
kin  by  blood  only  were  held  entitled  under  the  wil/.  (k) 
So  the  marital  right  of  the  husband  as  administrator 
by  law  is  excluded  by  a  limitation  to  the  next  of  kin 
of  the  wifc.(/) 
Bottbeniie         Neither  is  it  without  effect,  thouerh  the  persons  to 

may  be  re-  i  •■  •  . 

stricted  in  iu  take  Under  this  construction  be  the  same  and  only 
the  form  of  ^  such  as  would  take  under  the  statute^  for  still  their 
the  beqoest  ^jiares  may  be  different ;  as  if  a  testator  directs  a  sum 
to  be  equally  divided  among  his  relations^  it  must  go  to 
them  per  capita,  and  not  per  stirpes,  (m)  So  if  a  le- 
gacy be  given  to  the  descendants  of  A.  and  B.  equally^ 
children  and  grandchildren  take  per  capita,  (n)  And^ 
under  a  bequest  to  the  next  of  kin  in  equal  degree,  bro- 
thers or  sisters  will  take  in  exclusion  of  the  child  or 
children  of  a  deceased  brother  or  sister,  (o)  So  where 
the  bequest  is  to  the  testator's  nearest  relations  :(p)  and 
a  bequest  to  testator's  '  next  relations/  as  sisters^  ne- 
phews^ and  nieces^  will  be  limited  to  sisters  and  such 
nephews  and  nieces  as  are  the  children  of  deceased 
brothers  and  sisters^  who  may  be  comprehended  un- 
der the  term  "  next  relations/'  by  means  of  the  re- 
presentation  admitted  by  the  statute.  (9)     Jones    r. 

(*)   Garrick  r.  Lord  Camden,  \A  Ves.  J.  372. 

(0  Anderson  v.  Dawson,  15  Ves.  J.  537. 

(m)  See  Thomas  v.  Hoole,  Cas.  temp.  Talb.  251.  Green  o.  Hovard, 
iBro.  C.C.31. 

(»)  Northey  v.  Strange,  1  P.  Wms.  342.'  Blacker  v.  Webb,  2  P, 
Wms.  383.  Phillips  v.  Garth,  3  Bro.  C.  C.  64.  Botler  r.  Strattoo, 
ilnd. 

(o)  Wimbles  v.  Pitcher,  12  Ves.  J.  433. 

(p)  Smith  V.  Campbell,  Sir  W.  Grant,  Master  of  the  Rdby  19  Vf* 
J.  490. 

(g)  Stamp  V.  Cooke,  1  Cox.  C.  C.  234. 
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Beale,  (r)  which  carried' a  bequest  to  relations  to.  the 
children  of  a  cousin-german^  living  the  parent^  cannot 
be  law ;  for  the  statute  does  not  extend  the  representa- 
tion among  collaterals  beyond  the  children  of  brothers 
and  sisters. 

But  although  where  a  person  bequeathsto  his  relations^ 
those  who  are  such  by  affinity  are  not  included^  yet  if 
the  testator  plainly  indicates  an  intent  to  carry  the  word 
'  relations'  beyond  the  extent  of  the  statute^  the  Court 
will  effectuate  the  disposition^  the  statute  being  only 
adopted  from  necessity.  But  a  legacy  for  a  mourning 
ring  for  each  of  the  testator's  relations^  by  blood  or 
marriage^  was  confined  by  the  Court  to  nearest  of  kin^ 
according  to  the  statute  of  Distributions^  and  to  those 
who  had  married  persons  entitled  under  it.  (s) 

Ithas  been  held  that  an  exclusive  appointment^  under 
a  power  of  appointing  to  and  among  such  of  testator's 
relations  as  shall  be  living  at  the  time  of  testator's  deaths 
in  such  shares  as  the  appointer  shall,  please^  is  good :  (t) 
and  where  a  trustee  has  the  power  of  selecting,  he 
may  go  beyond  the  statute  of  Distributions,  (u)  So 
where  a  person  has  a  power  of  distribution  among  poor 
relations,  he  may  distribute  among  all  poor  relations 
however  remote :  but  wherever  the  Court  is  called  in 
to  distribute,  in  failure  of  the  person  so  empowered,  it 
will  confine  itself  to  relations  within  the  statute  of  Dis- 
tributions, (x) 

Lord  Camden  hsis  said,  that  the  addition  of  the 
epithet  poor  did  not  vary  the  case ;  there  was  no  scale 
for  distinguishing  between  degrees  of  poverty,  (y) 
But  a  bequest  intended  to  have  perpetual  continuance 
in  favour  of  poor  relations  is  considered  as  a  bequest 

(r)  2  Vera.  383. 

(s)  See  Davison  v.  Meliish,  5  Ves.  J.  529. 
(/)  1  T.  R.  435. 

(u)  See  Crew j8  v.  Coleman,  0  Yes.  J.  319. 
(xy  Mahouo.  Savage,  1  Sch.  and  Lef.  111.  and  see  Spring  exdem* 
Titcher  v.  Biles,  1  T.  E.  435.  note  (/). 
(jf)  Ambl.  636. 
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in  iavoar  of  a  paiticukr  dMcriptlofU  of  poor ;  aod  the 
C!ottit  of  Chancery  will>  under  8uch  a  bequest,  admit  the 
ekdnft  of  relativea  witiiout  cefereuce  tp  the  statute^  le- 
f&amg  it  to  the  master  to  enquire  who  are  tectetor's 
poor  relations,  (z)  If  a  testator  give  in  this  way  to  hit 
pcNur  relations ;  one  who  is  poor  at  the  time  of  the 
deaths  but  becomes  rich  before  disitribution,  hv  been 
a4|udged  not.  to  be  entitkd;  andif  a  poor  r^btian  so 
entitled  (a)  die  before  distribtttiou>  hia  claim  cuinot  be 
transmitted.  (6) 

It  is  to  be  observed^  that  as  the  property  in  thjSfe  cases 
doea  not  pass  by  virtue  of  the  statute,  (which  only  fur^ 
nisbesthe  rule  in  ascertaining  the  persons  to  take^)  the 
shares  and  proportions  are  to  be  r^ulated  according  to 
the  intent  of  the  testator :  (c)  but  if  testator  gives  no 
directions  a&  to  the  proportions  in  which  the  Iffgucy  is  to 
be  distributed^  the  statute  will  be  the  guide  as  to  the 
distribution  also,  (d) 

And  in  alate  case  in  the  Common  Pleas^(e)  the.  statute 

was  adopted  as  the  guide  for  ascertaining  the  relations^ 

to  satisfy  that  term  in  a  will  where  the  subject  was  resi 

property. 

faibUj.  rpji^  ^pi^  family  according  to  the  case  of  Crewyi 

V.  Coleman^  (f)  denotes  as  definite  an  object  of  a  de- 

as  the  word  rdatUma^  and  shaD  be  expounded  in 

manner ;  and  a  disposition  by  will  to  A*'a  and  B.'i 

families  has  been  held  to  entitle  the  children  exclusivdy 

of  their  parents,  (g) 

(z)  Attorney  GeAend  o.  Buckland,  cited  AmbL  79,  and  aee  Brav- 
den  o.  Woolridge,  AmbL  607. 

(a)  WIdmore  v.  Woodioffe,  Ambl.  6$6. 1  Bro.  C.  C.  M.  n. 

(b)  Ibid. 

(c)  Bnmsden  v.  Woolridge,  AmbL  507.  Batter  v.  ShaUoiiy  5  Bro. 
C.  C.  S67. 

(d)  Thomas  v.  Hoole^  Ca.  temp.  Taib.  251. 

(e)  Doe  ex  dem.  Thwaites  and  Others  v.  Over  and  O&eii)  1 
Tannt.  303* 

(/)4Ve8.  JaB.919« 

(g)  Bamei  v.  Patch,  9  Yea;  J«  004.   Sedvid.  Rawlinp  v. 
13  Yes.  J.  46. 
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Under  a  bequest^  in  trast  for  a  feme  covert  and  her 
&niily>  the  husband  will  not  be  included^  unless  from 
the  context  such  appears  to  have  been  the  intention. (A) 

In  a  very  late  case  (t)  where  A.  devised  to  B.  and  her 
heirs  Cor  ever^  in  the  fullest  confidence  that  after  her 
decease  she  would  preserve  the  property  to ''  my  fiimily^" 
Lord  Chancellor  Eldon  inclined  agaiast  construing  the 
words  ^^  my  family/'  as  denoting  the  objects,  with 
sufficient  certainty  to  impose  a  trust  upon  B. ;  for^  said 
his  Lordship^  ^'  in  order  to  determine  whetiier  the  trust 
is  a  trust  which  the  Court  witt  interfere  with^  it  is  mat- 
ter of  observation^  first,  that  the  word»  must  be  im- 
perative ;  and  that  the  words  are  imperative  in  this 
case  there  can  be  no  doubt.  Secondly,  that  the  sti6- 
ject  must  be  certain ;  and  that  brings  me  to  the  question 
whatis  meant  by  the  words '  my  property.'  And^Thirdly, 
that  the  object  must  be  as  certain  as  the  subject ;  and 
then  the  question  wiU  be  whether  the  words  '  my  fa- 
mily' have  as  much  of  the  quaMty  of  certainty  as  this 
species  of  trust  requires." 

His  Lordship  seemed  to  think  it  was  too  indefinite  to 
fall  under  the  proper  notion  of  a  trust  or  a  power,  which 
ought  to  be  capable  of  being  exercised  amongst  different 
objects^  to  be  selected  from  a  class  of  persons,  capable 
of  definition,  and  of  being  represented  with  legal  cer- 
tainty. 

Lord  Eldon  further  observed  in  the  above  case  ^'that 
'  relations'  and  '  descendants'  were  undoubtedly  tirms 
that  sufficiently  described  a  class  of  persons.  The  de- 
scendants must  be  persons  descended  from  the  testator : 
but  who  was  his  famify  was  another  matter.  The  words 
^  my  relations,'  said  his  Lordship,  or  '  my  descendants,' 
are  capable  of  construction  :  but  the  words  '  my  femily,* 
in  a  popular  sense^  go  round  in  such  a  manner  that  we 
can  set  no  limit  to  them.'^ 

It  has  been  decided  that  under  a  bequest  to  the  te£i-  Next  of  Un. 
tator's  next  of  kin,  only  those  who  are  related  in  the 

(h)  M^Claroth  v.  Bacon,  5  Ves.  J.  169. 
(0  Wright  V.  Atkins,  1  Turn.  156. 
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nearest  degree  will  be  entitled^  as  they  would  be  under 
the  statute  of  Distributions^  with  this  difference^  that 
those  who  represent  persons  in  the  nearest  degree 
would  not  be  let  in  as  under  the  statute,  (t)  A  fortiori 
a  bequest  to  the  testator's  next  of  kin  in  equal  degree 
excludes  the  title  by  representation  as  under  the  sta- 
tute, (k)  But  if  a  testator  bequeaths  to  his  '  next  of  kin 
as  if  he  had  died  intestate/  the  bequest  will  be  con- 
strued with  a  reference  to  the  statute^  and  the  title  by 
representation  will  be  admitted,  (l) 

If  a  married  man  bequeath  generally  to  his  next  of 
kin^  the  wife^  as  we  have  seen^  will  not  be  entitled  ;  (m) 
nor  will  it  make  any  difference  if  the  bequest  be  ^^  to  be 
divided  amongst  his  next  of  kin  as  if  he  had  died  intes- 
tate/' (n)  or  ^'  to  all  and  every  his  next  of  kin  that  would 
have  been  entitled  to  his  personal  estate  under  the  statute 
made  for  the  distribution  of  intestate's  effects  in  case  he 
had  died  intestate."(o)  Neither  will  a  bequest  by  a  mar- 
ried woman  under  a  power  to  her  next  of  kin  prima  facte 
include  the  husband ;  to  give  it  that  extension  an  intent 
roust  be  gathered  from  the  context,  {p)  If  a  bequest 
be  made  to  the  next  of  kin  after  a  life  estate,  it  will  be 
confined  to  those  who  answer  the  character  at  that 
time,  (q)  according  to  the  prevailing  authorities,  (r) 
Where  the  next  of  kin  become  entitled  in  default  of 
appointment,  they  must  take  in  the  same  manner  as  the 
statute  gives  it, — ^in  equal  shares  with  the  right  of  re- 
presentation per  stirpes. (s) 

(i)  By  Lord  Eldon  in  Garrick©. ,  Lord 'Camden,  14  Ves.  J.  37%. 
and  Smith  o.  Campbell,  10  Ves.  J.  404. 

(k)  Wimbles  v.  Pitcher,  12  Ves.  J.  433. 

(/)  Garrick  v.  Lord  Camden,  sup. 

(m)  Ibid. 

(«)  Ibid. 

(o)  Griffin  V.  Nanson,  cited  in  Bailej  v.  Wright,  18  Ves.  J.  53, 

(p)  Garrick  v.  Lord  Camden,  per  Lord  Eldon. 

(q)  Colbeck  v.  Jones,  8  Ves.  Jun.  38.  Matum  v.  Savage^  1  Sch. 
and  Let  111.  and  see  Miller  v.  Eaton,  Cowp.  273. 

(r)  But  see  Hartrington  v.  Harte,  Cox.  131. 

(0  Oke  V.  Heathy  1  Ves.  141. 
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Where  a  testator  bequeathed  personally,  after  the  ^^^J^^^' 
deaths  of  persons  entitled  for  life  without  leaving  issue 
male,  or  any  descendants  of  issue  male,  living  at  the 
time  of  their  respective  deaths,  in  trust  for  such  persons 
as  should  be  the  legal  representatives  of  the  testator, 
those  who  were  the  next  of  kin  at  the  time  of  distribu- 
tion were  held  to  be  entitled,  (s)  And  a  bequest  of  Heirs, 
personalty  to  the  heirs  of  A.  has  been  construed  a  gift 
to  the  children  of  A.  living  at  his  death,  (t) 

So  where  a  testator  bequeathed  personal  estate  to  A., 
and  on  A/s  dying  before  him  (the  testator,)  to  his  heirs; 
and  A.  died  in  the  testator's  lifetime  :  it  was  held  that  the 
next  of  kin  at  the  testator's  death  were  entitled. (t^)  But 
where  a  testator  makes  A.  heir  to  bis  estate  generally, 
or  of  his  real  and  personal  estate,  blending  the  two  es- 
tates together,  the  person  answering  the  description  of 
heir  to  the  real  estate  will  be  absolutely  entitled  to  the 
real  and  personal  estates  :(x)  though,  if  the  real  and  per- 
gonal estates  be  given  by  two  distinct  clauses  to  the  heir, 
it  seems  that  the  personalty  will  go  to  the  next  of  kin  of 
the  testator,  (y) 

A  bequest  of  personalty  to  his  legal  representatives, 
according  to  the  course  of  administration,  has  been  con- 
43trued  to  intend  the  next  of  kin  according  to  the  sta- 
tute of  Distributions,  (z)  But  where  the  bequest  was 
to  personal  representatives,  the  executor  has  been  held 
to  be  {entitled,  (a) 

(s)  Long  V.  Blackall,  3  Ves.  J.  490.     Reeves  v,  Brjmes,    4  Ves. 

J.  om. 

(i)  Beanlien  is  Cardigan^  AmbL  533.  and  see  Thomas  v.  Bennett, 
2  P.  Wms.  342.  Loveday  v.  Hopkins,  Ainbl.  274.  Crawford  v. 
Testier,  cited  4  Madd.  361. 

(tt)  HoUowaj  r.  HoUoway,  5  Ves.  J.  399.  and  Vaux  v.  Hender- 
son, cited  1  Jac.  and  Walk.  388. 

(x)  Wilson  V.  Vansittart,  Ambl.  560.  Wythe  v,  Thureston,  Ambl. 
556.  Gwynne  v.  Muddock,  14  Ves.  J.  489.  Rose  v.  Rose,  17  Ves. 
J.  347. 

Cy)  Gwynne  v.  Muddock,  14  Ves.  J.  489. 

(s)  Jennings  v.  Gallimore,  3  Ves.  J.  146.  Bridge  v.  Abbott,  3 
Bro.  C.  C.  224. 

(a)  Evans  v.  Charles,  1  Anst.  128. 
VOL,  I.  2  F 
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The  cases  cited  below^  however^  for  these  points  may 
be  considered  rather  as  grounded  upon  their  own  pecu- 
liar circumstances  than  as  furnishing  any  distinct  rules 
or  cHteria.  ' 
itsue.  A  bequest  of  chattels  to  the  issue  of  A.  carries  the 

bounty  to  all  the  descendants  of  A. ;  and  under  such  de- 
scription children  and  grandchildren^  &c.  are  compre* 
hended,  who  ail  take  per  capita,  (a)     But  the  word  ^is- 
sue'  will  be  confined  to   children,  if  such  appears  from 
the  will  to  have  been  the  testator's  intention.  (6)    As  if 
the  testator  uses  the  term  father  or  mother  as  the  cor- 
relative, or  the  term  parent  in  its  ordinary  sense  of  fa- 
ther or  mother.     Thus  where  a  will  contained  the  fol- 
lowing bequests  : — ''  Thirdly,  I  will  that  my  trustees  do 
transfer  lOOOZ.  stock  in  a  certain  fund  to  each  of  my  re- 
lations hereinafter  named  viz,  to  A.,  B.,  C,  and  D.,  the 
sons  and  daughters  of  T.  and  E.  his  wife,  if  they  be 
living  at  the  time  of  my  decease  ;  and  if  all  or  any  of 
them  should  die  before  I  do,  then  I  will  that  the  lawful 
issue  of  every  one  of  them  so  dying  before  me  shaO, 
share  and  share  alike,  have  and  enjoy  that  10002.  which 
their  respective  parents ^  if  living,  would  have  had  and 
enjoyed  ;    Fourthly,  1  give  and  bequeath  unto  J.,  the 
son  of  R.  and  E.  his  wife,  1000/.  stock  as  aforesaid,  if 
living  at  the  time  of  my  death ;  and  to  his  lawful  issue, 
share  and  share  alike,  if  he  the  parent  should  then  be 
dead  :''  it  was  held  by  Lord  Eldon,  that  children  only 
were  intended  by  the  word  ^  issue,'  his  Lordship  at  the 
same  time  observing,  that  if  the  words  ^  respective  pa- 
rents' had  not  been  inserted,  the  words  '  lawful  issue' 
in  the  third  clause  must  have  been  extended  beyond 
children  ;  that  it  was  fair  to  put  the  ordinary  construc- 
tion on  the  word '  parent,'  viz.  father  or  mother,  and  then 
the  word  ^  issue'  would  mean  children ;  that  that  was 
the  more  strong  upon  the  next  clause,  in  which  it  was 
clear  the  testator  did  not  mean  grandfather  by  the  ex- 

(«)  Hockley  v.  Mawbrey,  1  Ves.  157.     Emery  v.  England,  S  V«s. 
J.  232.  Davenport  v.  Hanbury,  3  Bro.  257.  3  Ves.  J.  258. 
(*)  Sibley  r.  Perry,  7  Ves.  J.  531. 
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pression  '  if  the  parent  should  then  be  dead/  (d)  The 
case  contains  much  that  is  very  valuable  in  the  way  of 
suggestion,  respecting  the  grounds  of  inference  for  C0I7 
lecting  the  intention  of  a  testator  as  to  the  objects  con- 
templated by  him  under  the  word  '  issue'  in  the  disposi- 
tion of  personal  estate. 

The  intention  is  the  guide  to  the  construction  in  this 
case,  as  in  all  other  cases,  of  the  words  of  a  will ;  so  that 
the  extent  of  the  word  '  issue'  will  enlarge  or  contract 
itself  in  obedience  to  what  the  context  indicates  such 
intention  to  have  been. 

Thus  the  word  '  issue,'  which  we  have  seen  may  be 
confined  to  children,  or  expanded  so  as  lo  embrace  all 
the  living  descendants,  may  be  both  enlarged  and  li- 
mited in  its  sense,  so  as  to  embrace  children  and  grd.nd- 
chUdren,  and  to  exclude  great-grandchildren,  if  the 
will  manifest  such  an  intention  in  the  testator.  Thus, 
where  a  testator  devised  certain  estates  on  the  death  of 
A.  and  M.  his  wife,  upon  trust  to  sell,  and  apply  the 
money  arising  from  the  sale,  unto  and  amongst  all  and 
every  the  issue,  child  or  children,  male  or  female,  of  the 
body  of  the  said  A.  by  the  said  M.  his  wife,  and  their 
representatives,  equally,  share  and  share  alike ;  Lord 
Chancellor  Loughborough  held  that,  by  the  expressions 
above  quoted,  the  testatrix  had  defined  the  issue  which 
she  meant  to  take  under  her  will,  viz.  children,  and 
their  representatives,  being  issue,  (e) 

Where  a  testator  directed  the  residue  of  his  personal 
estate  to  be  invested  in  the  funds,  the  interest  thereof  to 
be  paid  equally  between  his  five  sisters  for  their  natural 
lives,  and  in  case  any  of  his  said  sisters  should  die, 
leaving  issue,  to  pay  the  share  of  the  residue,  to  the  in- 
terest of  which  his  sister  so  dying  was  entitled  at  the 
time  of  her  decease,  unto  ^  all  and  every  such  child  and 
children  of  such  deceased  sister,  equally  between  them, 
share  and  share  alike,  at  their  respective  ages  of  twenty- 

(rf)  Sibley  v.  Peny,  7  Ves.  J.  522. 
(e)  Horsepool  v.  Watson,  3  Ves.  J.  383. 
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one  ;'  and  one  of  the  sisters  died  in  the  lifetime  of  the 
testator  leaving  children :  such  children  were  held  to 
be  entitled  to  the  share  of  which  the  deceased  sister 
was  to  have  had  the  interest.  (/ ) 

Again  where  a  bequest  to  issue  is  so  expressed  as  to 
shew  that  they  are  intended  to  take  by  way  of  substitu- 
tion, it  is  said  that  the  bequest  will  be  confined  to  the 
issue  of  persons  living  at  the  date  of  the  testator's  will, 
because  they  claim  merely  in  substitution  for  their  pa- 
rents ;  and  no  parent  of  such  issue  would  have  been 
entitled   unless  >  living  at  the   date  of   the  testator's 

Will.(ff) 

It  seems  that  a  bequest  to  A.,  or^  in  case  of  his  death 
in  testator's  lifetime^  to  A/s  executors  or  administrators, 
would,  in  the  event  of  A/s  death  in  the  testator's  life- 
time, carry  the  property  to  them :  but  whether  to  them 
in  their  official  capacity,  or  for  their  own  benefit,  (A)  is 
a  point  which  has  not  been  decided. 

But  where  the  bequest  was,  in  default  of  appoint- 
ment by  A.,  to  the  executors  and  administrators  of  A., 
to  and  for  her  or  their  own  use  and  benefit,  upon  an 
ineffectual  appointment  by  A.,  and  his  leaving  a  tes- 
tamentary paper  without  naming  an  executor,  the 
administrator  of  A.  was  held  to  be  entitled  benefi- 
cially, (t) 

^dchadwn  Under  a  simple  bequest  to  children,  grandchildren 
can  take  under  will  uot  be  let  in  to  take  with  children  :(k)  thoueh  the 
'  cSdren.'       word  may  by  force  of  the  context  be  extended  in  sense 

so  as  to  comprehend  all  descendants.  Still,  however, 
grandchildren  would,  even  under  this  latitude  g^ven  to 
the  term  children,  he  admitted  only  where  their  parents 
were  deceased.  (/)  So  a  bequest  to  grandchildren,  with- 
out any  aid  from  the  context,  will  not  carry  the  benefit  to 

(/)  Rheeder  v.  Owen,  3  Bro.  Ml. 

(g)  Christopher  v»  Najloi,  1  Meriv.  SdQ. 

(A)  Horseman  o.  Abbey,  1  Jac.  and  Walk.  381. 

(i)  Sanders  v.  Franks,  2  Madd.  C.  C.  147. 

(k)  Reeves  v.  Brymer,  4  Yes.  J.  692.     - 

(0  Rojle  V.  Hamilton,  4  Yes.  J.  437. 
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great-grandchfldren  ;  but  such  ulterior  intention  may 
be  inferred  from  the  circumstance^  that  there  were  no 
objects  to  answer  the  bequest  in  its  proper  sense,  (m) 

Where  the  bequest  is  to  children^  as  a  class  of  per-  ^^^^  ^ 
sonn,  descriptively  not  individually  designated^  the  rule  *  «!•>•• 
is  that  those  who  are  in  being  at  the  testator's  death, 
and  only  such,  are  entitled,  if  the  context  imposes 
no  other  construction,  (n)    Thus,  where  a  testator  be-  The  time  of 
queathed  to  the  children  of  his  late  sister  M.  the  sum  ^^^od  ofM^ 
of  S0002.  to  be  equally  divided  among  them,  and  gave  fil^MSSf  "* 
to  ttie  same  children  one  third  of  the  residue  of  his  es-  i^^»*^ 
tate,   equally  to  be  divided  ;     and  there  were  three 
children  living  at  the  date  of  the  will,  and  one  after- 
wards died  ;  the  Master  of  the  Rolls,  Sir  P.  Arden,  held 
that  by  the  words  used  such  persons  only  were  intended 
as  should  be  children  at  the  death  of  the  testator.  (0)  And 
under  a  bequest  to  I.  C.  and  I.  H.  to  sell  for  the  pay- 
ment of  his  debts^  and  the  overplus  to  be  employed  for    . 
the  best  use  of  their  children,  equally  to  be  divided  be- 
tween them,  and  there  were  children  bom  before  the 
will  was  made,  others  after  the  will,  and  before  the  tes- 
tator's death,  and  others  after  the  testator's  death : 
Lord  Thurlow  held,  that  the  division  should  take  place 
at  the  death  of  the  testator;  and  that  accordingly  all  the 
children  bom  in  the  lifetime  of  the  testator,  and  surviv- 
ing him,  were  entitled,  but  not  such  as  were  born  after 
his  death,  (p)  And  a  similar  determination  was  made  by 
Lord  C.  B.  Parker,  sitting  for  the  Chancellor  in  Heathe 
V.  Heathe,  (q)  and  by  Lord  Chancellor  Camden  in  Isaac 
V.  Isaac. (r) 

« 

And  if  the  bequest  is  made  subject  to  a  power  of 

(«t)  Earl  of  Orford  v.  Charchill,  3  Ves.  and  Beam.  59.  and  see 
HiiMej  V.  Dillon,  Ambl.  603. 

(n)  Godfrey  v.  Davis,  6  Ves.  J.  49.  Singleton  v.  Gilbert,  1 
Cox.  68. 

(o)  Viner  v.  Frands,  2Bro.  C.  C.  658. 

(p)  Roberts  o.  Higman,  1  Bro.  C.  C.  532. 

(5)  2  Atk.  121. 

(r)  Ambl.  348. 
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appointment^  or  accompanied  with  a  clause  of  sunri- 
vorship^  (u)  or  a  direction  to  executors  to  make  pay- 
ment at  some  future  time^(5c)  as  on  the  chOdren  attain- 
ing twenty-one^  the  rule  of  confining  the  benefit  ta 
the  children  living  at  the  testator's  death  equally  prevails. 
And  reversionary  interests  fall   under  the  same  doc- 
trine.    Thus^  a  testator  by  his  will  gave  the  residue  of 
his  estate  and  effects  to  trustees^  in  trust  for  the  benefit 
of  all  his  grandchildren  by  his  daughter  Sarahs  equaUy 
to  be  divided  between  them^  and  laid  out  for  thdr  re- 
spective benefit ;  and  afterwards  by  a  codicil  (Urected 
lOOOZ.  Bank  annuities  to  be  set  apart  for  the  payment  of 
certain  annuities  given  by  the  same  codicil ;  and  there 
were  several  children  of  testator's  daughter  Sarah  liv- 
ing at  the  time  of  his  death  ;   and  after  his  deaths  but 
during  the  life  of  the  annuitants^  another  child  was  bom; 
and  the  after-bom  child  claimed  a  share  of  the  \OOQl. 
as  not  divisible  till  the  death  of  the  annuitants  ;   Lord 
Thurlow  decided  that  the   sum  so  set  apart  must  on 
the  death  of  the  last  annuitant  sink  into  the  residue^ 
which  was  divisible  at  the  testator's  death ;  and  that  il 
was  repugnant  to  say  that  one  part  of  the  residue  shouH 
be  divisible  at  one  time^  and  the  other  part  at  ano- 
ther, (y)    If  there  happen  to  be  but  one  only  to  answer 
the  description  at  the  time  of  the  division^  that  one 
will  be  entitled  to  the  whole  fund^  to  the  exclusion  <^ 
all  after-born  children.  («) 

But  the  rule  above  stated  may  be  varied  and  con- 
trouledby  expression  or  implication.  Where  a  legacy 
is  given  to  A.  for  life^  and  at  his  death  to  the  children 
of  B.^  this  is  considered  as  a  bequest  to  the  children 
of  B.  whether  born 'during  the  lifetime  of  the  testator 
or  after  his  death :  but,  still  for  the  sake  of  the  con- 
venience of  fixing  and  ascertaining  the  interests  and 

{u)  Coleman  o.  Seymour,  1  V  s.  209. 
(x)  Uoneley  v.  Chaloner,  2  Ves.  83. 
(jf)  Hill  o.  Cliapman,  3  Bro.  C.  C.  391. 

(s)  Doe  on  dem.  Stewart  o.  Sheffield,  13  East  533,  535.     Doe  r. 
Clarke,  2  H.  Bl.  399.    Roberts  v.  Higman,  1  Bro.  C.  C.  533. 
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claims  of  parties^  and  enabling  executors  to  liqui- 
date their  accounts^  children  bom  after  the  death  of  A. 
are  excluded,  (a) 

A  legacy  given  to  A.  for  life^  and  at  the  death  of  A. 
to  his  children^  is  considered  as  embracing  all  the  child- 
ren of  A.^  whether  born  before  or  after  the  death  of 
the  testator  ;  and  a  bequest  of  a  sum  to  the  children 
of  A.^without  more^  if  A.  has  not  any  child  either  at  the 
time  of  making  the  will^  or  the  death  of  the  testator^  has 
been  held  as  extending  to  any  after-born  children  of 
A.  (b) 

If  a  testator  bequeaths  to  trustees  in  trust  for  all  the 
children  of  A.^  ^^born  or  to  be  born^  share  and  share 
alike/'  such  bequest  will  include  those  bom  after  the 
death  of  the  testator^  as  well  as  those  born  in  his  life- 
time ;  and  though  until  the  death  of  A.  the  division  can- 
not take  place  because  the  shares  cannot  be  finally  as- 
certained^ yet  the  interests  vest  in  the  children  living 
at  testator's  death  liable  to  be  divested  as  to  so  much 
as  will  on  A/s  death  let  in  the  after-born  children  to  an 
equal  participation,  (c)  So  a  bequest  to  A.  and  all  the 
other  children  hereafter  to  be  born  of  B.^  will  embrace 
the  children  of  B.  who  shall  come  into  being  after  the 
testator's  death,  (d) 

If  a  bequest  be  made  to  the  children  of  A.  as  they 
severally  attain  the  age  of  twenty-one  years,  share  and 
share  alike,  all  the  children  living  at  the  period  when  the 
eldest  attains  that  age  are  comprehended ;  and  then  the 
amount  of  the  shares  is  fixed ;  the  time  of  distribu- 
tion being  declared  by  the  testator  in  express  terms 
has  been  held  to  exclude  all  who  may  afterwards  come 
into  existence,  (e) 

(a)  Attorney  General  o*  Crispin,  1  Bro.  C.  C.  386. 
(fr)  Weld  V.  Bradbary,^  Vem.  405.  and  see  Haagbton  v.  Harrison, 
2  Atk.  329. 

(c)  Defflies  v.  Goldsbmidt,  1  Meriv.  417. 

(d)  Gilbert  v.  Boorman,  11  Yes.  J.  238. 

(c)  Walker  ©.  Shore,  15Ves.  J.  122.  and  seePrescott  v.  Long, 
2  Yes.  690.    Whitbread  v.  Lord  St  John,  10  Yes.  J.  153. 
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And  if  a  legacy  be  given  to  A.  for  his  life^  and  after 
his  death  to  his  children^  as  they  severally  attain  the  age 
.  of  twenty-one,  share  and  share  alike  ;  upon  a  child  of 
A.  coming  first  of  age  after  the  death  of  A.^  the 
shares  are  ascertained :  but  if  there  be  a  child  of 
age  before  the  death  of  A.,  the  shares  are  imme- 
diately ascertained  and  fixed  at  his  death. (/)  The 
period  of  distribution  is  the  point  of  time  limited  by 
the  exigency  of  the  case  for  the  ascertainment  of  the 
shares.  Acccordingly,  if  a  testator  gives  a  legacy  over  to 
children  on  a  future  contingent  event,  the  happening  of 
the  event  is  the  period  for  ascertaining  among*  what 
children  the  legacy  is  to  be  divided.  Thus  a  testator 
devised  his  estate  to  trustees  and  their  heirs,  to  the  use 
of  H.  his  daughter  for  life,  and  after  her  decease^  with- 
out issue,  in  trust  to  sell  and  divide  the  money  equally 
between  all  and  every  the  children  of  his  sister  E.  the 
wife  of  B.,  and  of  his  sister  M .  the  wife  of  G.  at  their 
respective  ages  of  twenty-one  :  the  sisters  had  each 
of  them  several  children  born  in  the  lifetime  of  the  tes- 
tator ;  and  E.  had  a  daughter  born  about  eleven  months 
after  the.  testator's  death,  but  in  th6  lifetime  of  H.  the 
daughter,  who  afterwards  died  without  issue.  Sir  Tho- 
mas Clarke,  Master  of  the  Rolls,  was  clearly  of  opi- 
nion that  such  after-born  child  was  entitled,  (g) 

Thus  the  rule  is  settled  that  where  the  fund  is  given 
to  be  enjoyed  at  a  future  period,  all  persons  bom  before 
that  period,  and  answering  the  description  when  the 
period  arrives,  will  be  entitled.(A)  And  further  that  if  a 
bequest  be  made  to  one  for  his  life,  and  after  his  death 
to  a  class  of  persons,  as  children,  &c.  all  persons  an- 
'swcring  such  description  at  the  testator's  death,  and  be- 
fore the  time  for  the  division  of  the  fund,  that  is,  at  any 


(/)  Walker  ©.Shore,  15  Ves.  J.  12«. 

(g)  Bartlett  v,  Ilollester,  Ambl.  334.  1  Bro.  C.C.  530.  n.  uidMt 
Ellison  o.  Airj,  1  Ves.  111.  Hall  v.  Ilewer,  Ambl.  203.  aad  Sanibvj 
V.  Read,  12  Ves.  J.  75. 

(h)  Delmare 0. Rebello,  3  Bro.  C.C.  446. 
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time  during  the  life  of  the  tenant  for  life^  will  T)e  en« 
titled ;  and  the  representatives  of  deceased  persons 
who  have  answered  the  description  at  and  subsequent 
to  the  testator's  deaths  will  be  entitled^  in  right  of  such 
representation^  to  share  with  those  legatees  who  shall 
be  living  at  the  death  of  the  tenant  for  life,  (i) 

But  though  it  is  clear  that  if  the  bequest  be  to  the 
testator's  children,  or  to  the  children  of  B„  without 
^  more/  the  bequest  takes  effect  at  the  death  of  the  tes- 
tator, which  is  the  time  for  ascertaining  the  objects ;  so 
that  the  children  of  B.,  bom  after  the  testator's  death> 
are  excluded ;  still,  Ijiowever,  if  a  contrary  intention  is 
shewn  b^  implication  from  the  context,  such  intention 
will  controul  the  rule. 

As,  in  Mills  v.  Norris,  (k)  where  the  fund  was  meant 
to  accumulate  for  the  benefit  of  all  the  children  of  the 
persons  named.  And  where  the  residue  was  bequeathed 
to  the'  children  of  A.,  share  and  share  alike,  with  a  li- 
mitation over  on  ftdlure  of  A.'s  issue :  it  was  held,  that 
all  the  children  which  A.  should  have  would  be  entitied 
equally ;  and  that  the  shares  of  such  as  were  in  bdng 
at  the  testator's  decease  should  vest,  subject  to  be  di- 
vested by  the  subsequent  birth  of  children  to  A.  so  as 
to  let  them  in  to  equal  shares  with  the  children  pre- 
viously born.  (/) 

Upon  the  whole,  therefore,  we  may  safely  conclude 
that  whenever  words  are  used  to  designate  a  class  of 
persons  to  take  under  a  description,  and  not  as  in- 
.  dividuals,  and  a  period  of  distribution  [  is  indicated 
by  expression  or  implication,  such  period  must  also 
be  the  period  for  ascertaining  the  persons  to  be  be- 
nefited  under  such  description. 

A  sum  of  money  was  bequeathed  to  purchase  stock,  the 
interest  to  A.  for  his  life ;  then  to  the  testator's  brother 
W. ;   at  his  decease  to  S.  one  of  the  sons  of  W. ;  and 

(0  Devisme  v,  Mello,  1  Bro.  C.  C.  537.   Middleton  v.  Messenger, 
5  Yes.  J.  140.    Crone  v.  OdeU,  1  Bfdl  and  Beat  449. 
(k)  5  Ves.  J.  338. 
(0  Sheppard  v.  Ingram^  Ambl.448.  and  see  4  Yes.  J,  287. 
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at  ills  decease^  if  before  hiis  coining  of  age>  to  be 
divided  among^  his  brothers  equally ;  and  S.  died  ia  the 
fifetime  of  his  father  W.^  and  in  tlie  lifetime  of  the  tes- 
tator^ leaving  at  the  time  of  his  death  two  brothers,  the 
only  sons  of  W.,  at  the  time  of  the  testator*?  death ; 
but  W.  had  another  son  A.  bom  after  that  event;  Lord 
Thurlow  held^  that  the  intention  of  the  testator  ap- 
peared to  be  to  make  an  a^regate  description  of  a 
part  of  the  family  of  W.,  by  the  name  of  the  brothers 
of  S.,  as  if  he  had  used  the  words  ^male  children  of  W./ 
and  declared  that  A.  being  born  before  the  time  of  dis* 
tribution^  was  entitled  to  a  share  of  the  money  so  set* 
tied,  (m) 

And  as  words  usually  denoting  individuals  may,  by 
the  context,  be  made  to  imply  an  indeterminate  number 
or  class  by  description^  as  in  the  case  last  died  ;  so  if  A 
testator  to  words  descriptive  of  a  class  add  words  of  dis- 
tinction by  which  he  shews  himself  to  intend  indivi- 
duals living  at  the  time  of  the  making  of  his  will,  his 
bounty  will  be  confined  to  the  persons  so  designated. 
'As  where  a  testator  bequeathed  a  sum  to  the  six  children 
of  A.^  who  had  six  children  at  the  time  ;  and  another 
child  wa^  born  after  the  date  of  the  will^  but  before 
the  making  of  the  codicil^  whereby  the  testator  con- 
firmed his  will :  the  seventh  child  was  held  not  entitled 
to  share  with  the  six.  (n)  And  the  construction  was  the 
same  where  testator  had  mistaken,  the  number,  (o)  So 
where  the  bequest  was  to  the  children  of  A.  by  name.(p) 

But  where  the  objects  of  a  testator's  bounty  are  in- 
dicated by  words  descriptive  of  an  indefinite  dass^  to 
induce  the  Courts  to  restrict  the  bequest  to  individuals 
living  at  the  date  of  the  wiU^  there  must  be  strong  in- 


(m)  Devisme  o.  Mello,  1  Bro.  C.  C.  537. 

(n)  Stebbing  v.  Walkej,  2  Bro.  C.  C.  85. 

(o)  Sheer  v.  Bishop,  4  Bro.  C.  C.  55.  and  see  Ackennan  v.  Bur- 
rows,  8  Ves.  and  Beam.  54. 

0)  Eccard  v.  Brooks,  2  Cox.  313.  Crone  o«  Odell^  1  Ball  and 
Beat.  449.    Doe  v.  Sheffield,  12  Ewt  5S7.  n.  (a). 


CBAP.  II.  $  4.]    Designation  of.PerwriB.  443 

ferences  of  such  intention  deducible  from  the  con^ 
text. 

Even  where  the  language  in  grammatical  proprietjE, 
has  been  applicable  only  to  the  children  living  at  th^ 
time  of  the  bequest ;  yet  where  the  general  import  of 
the  will  has  pointed  to  a  class  or  descnption  of  persons ; 
the  construction  has  been  in  favour  of  those  bom  after 
the  date  of  the  will^  and  before  the  death  of  the  tes-* 
tatoir. 

Thus  where  the  devise  was  to  J.  R/s  children^  to 
every  child  he  hath  by  E.  his  wife  ;  Sir  R.  P.  Arden^ 
Master  of  the  Rolls,^  construed  the  word  hath  as  speak- 
ing at  the  time  the  will  took  effect^  so  as  to  let  in  the 
children  born  after  the  will^  and  before  the  death  of  the 
testator,  (q) 

Where  a  testator^  after  giving  to  certain  persons  by 
name^  has  added  an  erroneous  description^  as  where  he 
has  bequeathed  to  A.^  B.^  and  C.^  calling  them  the  legi* 
timate  children  of  D.^  whereas  they  were  iUegitimate : 
effect  has  nevertheless  been  given  to  such  disposition^ 
the  description  being  considered  as  superfluous ;  for 
utile  per  inutile  non  vitiatur.  (r) 

Under  a  bequest  to  younger  children,  the  same  rule  Effect  of «  de- 
applies  as  we  have  above  referred  to  when  treating  of  chudren. 
the  bequests  to  children  generally.  All  such  as  answer  to 
the  description  who  come  into  existence  aftet  the  time 
fixed  for  the  ascertainment  of  the  objects  and  the  divi** 
sion  of  the  fund  are  excluded,  (s) 

In  virtue  of  such  bequest  to  younger  children,  a 
daughter,  though  the  eldest  child,  will  be  entitled^ 
where  the  family  estate  is  engrossed  by  the  eldest  son, 
so  as  to  leave  such  daughter  and  eldest  child  in  the 

(q)  Ringrose  v.  Bramham,  2  Cox.  884.  and  see  Sleech  v.  Thorring- 
ton,  2  Ves.  561. 

(r)  Standen  v.  Standen,  2  Yes.  J.  689. 

(s)  Gravers  v.  Royle,  1  Atk.  SOQ.  Horsley  v.  CliaUoner,  2  Ves. 
84.  Loder  v.  Loder,  ib.  532.  Teynbam  v.  Webb,  ib.  20d-  and 
see   Hall  p.  Hewer,  Ambl.  204.      Bowles  v.  Bowles,    10  Ves.  J. 
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same  want  of  provision  with  the  rest  of   the  child- 
ren. 

And  if  the  youngest  chfld  being  a  son  takies  the  &* 
mUy  esti^te^  he  will  not  be  entitled  under  such  bequest 
in  favour  of  the  younger  children.  (<) 
:  We  are  to  remember^  however^  that  this  as  a  rule  of 
constructiou  has  no  place  where  the  legacy  comes  from 
a  stranger ;  it  applies  only  to  the  case  of  a  bequest 
from  a  parent^  or  a  person  standing  m  loco  paren- 
tis, (u) 

The  eldest  child  will  be  excluded  by  the  description 
although  he  does  not  take  the  femily  estate ;  (x)  and 
if  there  be  an  only  child  he  will  take  under  a  bequest 
to  the  younger  children  or  youngest  child^  if  bom  with* 
in  the  time  specified  for  the  gift  to  operate,  (y)  But  un* 
der  a  bequest  to  daughters  a  younger  son  cannot  take 
though  unprovided  for.  ( z) 


SECT.  V. 

4 

« 

# 

What  Words  and  Phrases  carry  the  whole  Estate. 

m 

?hl?wlict».    ®^  ^^^  ^^^  ^^  England,  in  the  conveyance  of  real 
tary  to  cany     cstatcs,  words  of  limitation  are  required  to  the  donation 

the  inhcritwica  i«         ■  •  «• 

in  a  gnuu       or  grant,  for  the  creation  of  an  estate  of  inheritance. 

Thus  Lord  Holt,  in  the  Countess  of  Bridgewater's 
case,  (a)  in  speaking  of  the  construction  of  the  word 
estate^,  said,  that '  most  certainly  in  grants  it  would  not 
pass  a  fee,  because  the  law  appoints  that,  let  the  intent 

(0  Beale  v.  Beale,  1  P.  Wms,  244.    Northej  v.  Sinagty  i».  34S. 
Bailer  o.  Dnncombe,  id.  451. 
(tf)  Hall  V.  Hewer,  Ambl.  204. 
(«)  Bowles  r.  Bowles;,  10  Ves.  J.  177. 
(  ^)  Emery  v.  England,  3  Ves.  J.  tSt. 
(«)  Matchwickr.  Cox,  3  Ves.  J.  OIK 
(a)  6  Mod.  106. 
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of  the  parties  be  ever  so  folly  expressed  and  manifested 
in  grants^  without  the  word  hars  a  fee  shall  not  pas8.(l) 
If  a  feoffment^'  continued  that  great  judge> '  be  made  to 
I.  S.  to  have  to  htm  injee-rimple,  which  words  can  have 
no  other  sense  than  to  pass  an  inheritance^  an  estate 
only  for  life  shall  pass ;  and  yet  fee-simple  in  pleading 
is  that  which  describes  the  inheritance^  as  seisitus  hi 
donuTtico  suo  ut  de  feodo*  It  stands  also  upon  the  au^ 
thority  of  Littleton^  (6)  that  ^'  if  a  man  would  purchase 
lands  or  tenements  in  fee-simple^  it  behoyeth  him  to 
have  these  words  in  his  purchase^  ^  to  have  and  to  hold 
to  him  and  his  heirs ;'  for  these  words  '  his  heirs*  make 
the  estate  of  inheritance.  For  if  a  man  purchase  by 
these  ^  to  have  and  to  hold  to  him  for  ever ;'  or  by  these 
words  f  to  have  and  to  hold  to  him  and  his  assigns  for 
ever ;'  in  these  two  cases  he  has  but  an  estate  for  term 

(b)  Sect  1. 


(l)  The  Reader  will  fiad  in  Co.  Litt  0.  b.  many  instances  in  which 
a  fee  will, pass  bj  deed  or  grapt  withoat  the  word  heirs  :  but  they  are 
all  exceptions  which  prove  the  rule.  Thus,  if  a  father  enfeoff  the  son 
to  have  and  to  hold  to  him  and  his  heirs^  and  the  son  enfeoff  the  father 
as  fully  as  the  father  enfeoffed  him,  by  this  the  father  hath  the  fee« 
simple.  So  by  the  ancient  law  gifts  in  frank  marriage,  or  for  the  con- 
sideration of  marriage,  carried  the  inheritance  without  the  word  heirs. 
Corporations  aggregate,  which  in  j lodgment  of  law  never  die,  take  the 
fee  without  the  word  successors  in  the  grant  to  them.  And  for  the 
same  reason,  because  the  king  never  dies  in  judgment  of  law,  a  grant 
to  him  by  deed  enrolled  passes  the  fee  to  him  without  the  words  heirs 
.  or  successors*  If  one  coparcener  or  joint-tenant  releases  to  the 
other,  or,  if  there  be  three,  and  one  releases  to  one  of  the  others  ge- 
nerally, and  without  the  word  Aetrf ,  the  fee  passes.  A  fine  sur  conu* 
sance  de  droit  come  ceo^  &c.  \tj  which  it  is  implied  that  there  was  a 
precedent  gift  in  fee,  will  carry  the  fee  without  words  of  limitation. 
And  so,  by  a  common  recovery,  the  recoveror  recovers  the  fee-simple 
without  the  word  heirs.  By  those  releases  also  which  work  by  ex- 
tinguishment the  whole  estate  may  pass  without  words  of  inheritance ; 
as  where  the  lord  releases  to  the  tenant  of  the  land  all  his  right,  &c. 
the  seignory,  rent,  &c.  are,  extinguished  for  ever,  without  the  word 
Jieirs.  And  it  is  said  that  if  land  be  conveyed  by  bargain  and  sale 
enrolled  for  a  consideration  in  money,  which  reaches  to  the  whole  es- 
tate, the  fee-simple  passes,  for  the  conveyance  works  by  contract 
and  by  the  Use  created.    See  Yin.  Abn  title  EsUte,  (K  %}  and  (L.) 
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of  life;  for  that  they  lack  these  words  ^  his  heirs^'  which 
(Words  only  make  an  estate  of  inheritance  in  grants." 

Upon  the  same  authority  it  stands  (c)  that  before  the 
statutes  3i  and  34  HL  8.  where^  by  the  custom  of  an- 
cient borooghs  and  cities^  lands  and  tenementa  were 
devisable  by  testament^  the  great  rule  prevailed^  that 
the  will  should  be  performed  according  to  the  intent  of 
4kit  deirisor ;  and  therefore  if,  b^ore  the  statute  taking* 
mway  the  necesnty  of  attornment^  (3)  a  man^  seised  c^ 
«  rent-service  or  rent-charge^  devised  such  rent  or  ser- 
idoe  to  another^  the  devisee  was  competent  to  distndu 
the  tenant  for  the  rent  or  service  in  arrear^  without  any 
previous  attornment  from  such  tenant :  for  if  the  ef- 
fect of  the  gift  were  to  depend  upon  the  attornment 
of  the  tenant^  perhaps  the  tenant  might  never  attorn^ 
and  then  the  will  of  the  devisor  would  never  be  per- 
formed. ''  So/'  says  the  same  venerable  writer, ''  if  a  man 
deviseth  such  tenements  to  another  by  his  testament 
habendum  sibi  in  perpetuum,  and  the  .devisee  enter^  he' 
hath  a  fee-simple  causa  qua  supra."'    It  vras  the  maxim 
of  the  common  law,  and  not,  as  has  been  sometimes 
said,  {d)  a  principle  arising  out  of  the  wording  of  the 
statute  of  Wills,  that  ultima  voluntas  testatoris  est  per- 
implenda  secundum  veram  intentionem  suam. 

But  it  is  equally  a  fundamental  rule  in  respect  to  the 
operation  of  wills  of  land  that  the  intention  must  be 
disclosed  either  by  expression  or  clear  irafriication^  to 
carry  the  inheritance ;  and  this  arises  from  the  pecidiar 
character  of  a  vriU  according  to  the  law  of  England, 
which  considers  it  as  an  appointment  to  uses  in  the  na- 
ture of  a  conveyance ;  and  capable,  as  such,  of  operat- 
ing only  upon  the  real  property  which  the  testator  has 
at  the  time.  In  analogy,  therefore,  to  the  case  of  a 
conveyance^  the  devisor  must  mark  his  intention  by 
expression^  or  some  positive  ground  of  inference^  in 

(c)  Lib.  S.  c.  10.  sect  585,  586.  of  Attorament. 

(d)  See  ante. 


(9)  The  necessity  of  attornment  was  taken  away  by  statute  4  aad 
6  Ana.  c.  16.  and  the  efficacy  by  sUtiite  11  Geo.  2*c.  1». 
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the  instrument  itself;  that  is^  either  by  a  form  of  limita- 
tion^ or  by  words  amounting  to  a  virtual  deciaratfon  of 
his  wiU. 

What  shall  amount  to  such  virtual  declaration  of  a 
testator's  will  is  not  established  on  any  system  of  rules ; 
for  no  rules  can  anticipate  the  infinite  variety  of  pos- 
sible cases  which  may  turn  upon  this  point.  The  rute 
of  the  greatest  general  certainty  is  this  ;  that  the  con- 
struction of  every  will  is  to  be  made  with  reference  to 
the  whole^  as  far  as  it  can  be ;  and  to  be  grounded  upon 
a  consideration  of  all  the  indications  of  intention^  which 
can  be  gathered  from  the  context.  A  doctrine  which  ne- 
censarily^.to  a  certain  degree^  renders  every  case  upon 
wills  an  individual  case^  and  not  to  be  used  as  a  prece- 
dent but  with  great  caution. 

In  the  Commentary  upon  the  First  Section  of  his 
author^  Lord  Coke  has  staled  by  way  of  example  several 
cases^  to  shew  where  estates  of  inheritance  may  pass  in 
wills  without  words  of  formal  and  regular  limitation. 
As  if  a  man  devise  lands  to  another  in  perpetuity^  or  to 
give^  or  to  sell^  or  in  fee-simple^  or  to  him  and  his  as- 
signs for  ever.  (3)  The  case  he  puts  of  the  devise  of 
twenty  acres  to  another^  for  which  the  devisee  was  to  pay 
to  the  executors  ten  pounds^  which  was  held  to  give  the 
devisee  the  fee^  upon  the  ground  that  the  devise  might 
otherwise  be  a  detriment  to  him  rather  than  a  benefit^ 
as  he  might  die  before  any  profit  could  be  derived  from 
it^  is  an  example  of  the  rule  that  every  testator  is  to 
be  considered  as  intending  a  benefit  to  the  object  of  the 

gift. 

A  devise  to  a  man  and  his  successors  (e)  will  firive  the  wh»*  z?^* 

^   ^  O  in  n  ,1^  are 

(e)  a  Roll.  Rep.  399.  Zi£to  ' 


tke  heirs. 


(S)  The  dictam  in  Perkins,  sect  557.  that  if  lands  be  devised  to 
J.  S.)  to  hold  to  him  and  his  assigns  he  will  take  by  these  words,  a 
fee,  is  clearly  not  law,  and  is  contrary  to  Lord  Coke,  who  says  in  the' 
passage  to  which  we  haye  been  referring,  that  if  a  devise  be  to  a  man 
and  his  assigns^  without  saying /or  ever,  the  devisee  hath  but  an  es- 
tate for  life,  Co.  Litt.  0  b.  And  if  the  devise  be  to  several,  equally 
to  be  divided  between  them  and  their  assigns,  it  carries  only  an  estate 
in  common  for  life. 
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fee^  and  so  will  a  devise  to  a  man  and  to  his  blood  ;  for 
the  blood  runs  through  the  collateral  line^  as  well  as 
the  lineal :(/)  but  a  devise  to  one  et  semini  suo,  or^  {g) 
it  seems^  to  his  posterity^  would  create  an  estate  tail,  (k) 
Nor  is  any  particular  form  of  expression  necessai^r 
to  the  effect  of  the  devise ;  for  if  a  testator  releases 
by  his  will  to  I.  S.  and  his  heirs^  I.  S.  will  take  the 
fee,  (t) 
Whether  the         And  whether  the  phrase  used  by  the  testator  ex- 
iUMth^t^tbTtra^  presses  the  whole  interest  belonging  to  himself^  or  the 
^enthe  en«  ^^^^^  domiuiou  and  enjoyment  of  the  thing  by  tbe  de- 
tin  dominioii    yigee.  the  samc  effect  is  produced.    Thus,  it  is  the  same 

orer  the  thinff  ,  *     , 

giTen^it  it  the  thing  whether  a  testator  gives  ^all  his  estate,'  'all  he  is 
*  "*  worth/  {k)  '  whatever  he  has  in  the  world/  (Z)  '  all 

his  inheritance/  (m)  '  all  his  right,  title  and  interest/  (n) 
'  all  [his  part,  share,  and  interest,'  {o)  or,  devises  his 
lands  to  L  S., '  to  give^  sell,  or  do  therewith  at  his  will 
and  pleasure  /  (p)  or  '  for  his  own  use  and  to  give 
away  at  his  death  to  whom  he  pleases  /  {q)  or  '  to  dis- 
pose thereof  at  his  free  will  and  pleasure ;'  (4)  in  all  of 

(/)  Co.  Lit.  9  b.  ig)  Ibid, 

(K)  Attorney  General  v.  Bamfield,  3  Freem.  268.  Yin.  tit  Dev. 
(L.  a.) 

(t)  And.  33.  and  see  1  Lord  Rajm.  187. 

{k)  Huxtep  r.  Brooman,  1  Bro.  C.  R.  437.  Bat  all^  of  itself^  does 
not  imply  all  the  testator^s  interest.  See  Bowman  v.  Milbranck,  1  Eq. 
Ca.  Abr.  208. 

(0  Hopewell  v,  Ackland,  Com*  164« 

(m)  Widlake  r.  Harding,  Hob.  3. 

(n)  Cole  o.  Rawlinson,  3  Bro.  P.  C.  7. 

(o)  Andrew  v,  Southhouse,  5  T.  R.  292. 

(p)  Bro.  tit.  Dev.  pi.  39.  Co.  Litt.  9  b. 

\q)  Timewell  v.  Perkins,  2  Atk.  102. 
^■i— ■""'■■^"~'^""^~~~'^'^"^~"~^~*~~~~"^""^"^^~^~"~"^~~"^~"~"~"*~"~^*~~"~~"*"*~*""~^^"~~~""""~~"~"~"~~~~~^"~~" 

Differenoe  be*  (4)  Goodtitle  o.  Otway,  2  Wils.  6.  and  see  Maskelyne  v.  Maske- 
phnue  <  to  be  ^T^'^i  Ambl.  75.  Bat  there  is  a  clear  distinction  between  the  expres- 
freely  fi^oycd'  sion  in  the  text  which  implies  a  perfect  dominion  of  tbe  estate,  and 
dliposed  of?     *^®   phrase,  *  to   be  freely  possessed  and  enjoyed,'   w^ich    in  tbe 

case  of  Goodright  d.  Drewry  o., Barron,  11  East  220.  was  held  to 
carry  to  the  devisee  nothing  beyond  an  estate  for  life.  The  import  of 
these  words  might  be  satisfied  by  being  understood  to  mean  ^  freely 
during  life,'  or  ^  free  from  all  charges,'  or  ^  free  from  IropeachmeDt  of 
waste.'     The  testator  might  mean  more:  but  the  Court  ought  not  to 
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which  cases  the  fee-simple  would  undoubtedly  pass  to 
the  devisee. (5) 

Ifi  the  construction  of  wills^  words  must  receive  a 
natural  interpretation^  and  be  understood  in  their  re- 
ceived sense.  Thus  in  the  case  of  Green  v.  Arm- 
steady  (r)  where  A.  devised  his  house  and  land  in  C.^  to 
his  son  B.  for  his  life^  and  then  to  remain  to  D.  the  son 
of  B.^  except  B.  purchased  another  house  with  so  much 
land^  and  of  the  same  value^  as  the  said  house  and  land 

(r)  Hob.  65. 


give  to  the  words  a  more  extended  meaning  than  is  necessary  against 
the  heir.  In  the  above  case  it  was  observed  by  Le  Blanc,  J.  that  if 
the  lands  had  been  given  U>  the  devisee  ^  freely  to  be  disposed  of,'  the 
intent  would  have  been  shewn  to  pass  the  fee.  The  case  was  distin- 
guishable from  Loveacres  v.  Blight,  Cowp/352.  where  similar  words 
were  held  to  pass  the  fee ;  for  in  that  case,  there  being  a  charge  on  the 
devisees  which  might  last  longer  than  their  lives,  there  was  a  ground 
for  understanding  the  words  of  the  devise  in  the  largest  sense  they 
would  bear ;  otherwise  the  benefit  intended  by  the  testator  might  be  un- 
available. 

Though  it  may  be  looked  upon  as  settled  that  the  devise  of  an 
estate,  generally,  to  be  at  the  disposal  of  the  devisee,  gives  the  fee- 
simple  ;  yet  where  the  estate  is  expressly  limited  to  the  devisee  for 
Ufcy  with  a  power  of  disposition,  the  devisee  takes  no  more  than  a  life- 
estate  with  a  power  annexed.  If  the  party  dies  without  having  exe- 
cuted the  power,  the  interest  ceases  with  the  life,  and  no  one  can  take 
by  transmission  through  the  devisee,  3  Leon.  71.  4  Leon.  41.  Tom- 
linson  v.  Dighton,  1  P.  Wms.  149.  Reid  v.  Shergold,  370.  and  see 
Bradley  ©.  Westcott,  13  Ves.  J.  445.  and  such  a  power  must  be  ex- 
ercised in  conformity  with  the  intention  expressed  in  the  terms  of  its 
creation.  Thus  in  Doe  d.  Thorley  v.  Thorley,  10  East.  438.  where 
a  man  devised  all  his  freehold  estate  to  his  wife  during  her  natural 
Ifjfe,  and  also  at  her  disposal  afterwards  to  leave  it  to  whom  she 
pleased^  the  Court  adjudged  that  the  word  leave  confined  the  autho- 
rity of  the  devisee  for  life  to  a  disposition  by  her  will  only.  In  Tom- 
linson  v.  Dighton,  the  power  of  disposal  annexed  to  the  life  estate  was 
unrestrained. 

(5)  Where  the  property  is  personal,  the  words  *  all  I  am  possessed 
of  and  such  like  expressions,  where  they  stand  uncontrouled  by  the 
context,  will  have  the  effect  of  passing  all  the  personal  estate  which  the 
testator  has  at  his  death,  and  not  only  what  he  possesses  at  the  date  of 
the  wiU.    5  Ves.  J.  816. 

VOL.  J.  2   O 
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in  C.  for  the  said  D.  his  son ;  and  then  B^  might  sdl 
the  house  and  lands  in  C.  as  his  own  ;  it  was  held  that 
D.  took  a  fee  in  the  house  and  lands  in  C.^  as  B.  did 
not  make  any  purchase  of  any  other  lands ;  for  the  word 
purchase  imported^  in  common  speech^  an  absolute  pur- 
chase in  fee.    And  therefore  if  a  man  directs  hb  execu- 
tors to  purchase  land  for  his  son^  no  doubt^  says  the  case^ 
it  will  import  a  fee-simple. 
Appomtment^       And  though^  as  has  been  above  remarked^  a  wiD,  ac- 
be  heir  is  a  gift  cordiug  to  the  law  of  England^  is  a  species  of  convey- 
•impie.  ance^  differing  in  that  respect  from  the  Roman  w3l, 

which  is  rather  the  appointment  of  an  heir ;  and  though^ 
in  propriety  of  speech^  no  one  can  be  truly  the  heir  by 
our  law^  but  he  whom  the  law  makes  so ;  yet^  says  the 
same  venerable  Reporter  of  the  case  last  cited ;  *'  There 
is  an*  heir  by  appellation  and  vulgar  acceptance^ 
which  imitates  the  state  of  a  true  heir.  And^  there- 
fore^ if  by  my  will  I  appoint  that  I.  S.  shall  be  the  heir 
of  my  land^  he  shall  have  it  in  fee ;  for  such  estate 
as  the  ancestor  hath^  such  estate  he  b  to  inherit. "(s) 
So  in  a  subsequent  case^  where  the  words  of  the  will 
were^  *'  1  make  my  cousin  G.  B.^  my  sole  heir  and 
executor  ;*'  it  was  held  not  only  that  the  lands  passed 
without  being  mentioned^  but  a  fee-simple  in  the 
lands.  (<) 
If  land  18  de-  Wq  havc  secu  above,  that  one  of  the  cases  nut  bv 
and  the  deyisee  Lord  Coke,  in  commentiufi:  on  the  first  section  of  lit- 

of  the  land  is        ,  .  ,  ® 

charged,  in  re-  tlctou,  whcreiu  an  cstatc  in  fee  might  be  passed  by  a 
inth  the  pay-   wiU  without  the  word  heirs,  was  that  of  a  devise  to  B. 

of*mo?4'b^   Paying  ^  8*ira  of  money  to  his  executors. 

takes  fee.  Accordingly  it  has  long  been  settled^  that  where  land 

has  been  given  by  a  will^  with  a  direction  that  the  de- 
visee shall  pay  a  gross  sum  out  of  it^  the  devisee  thereby 
takes  the  fee-simple  ;  and  this^  although  the  sum  so  di- 
rected to  be  paid  be  below  the  value  of  the  land  for  one 
year ;  for,  as  has  been  before  observed,  one  of  the  pri- 

(f )  Spark  V.  Parndil,  Hob.  75. ;  and  see  the  record  in  Wuich*s 
trees,  407. 

*     (0  Style  307,383. 
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tnary  rules  in  the  construction  of  wills,  is  this ;  that  every 
devise  shall  be  intended  to  carry  with  it  a  benefit ;  and  if 
the  devisee  in  tlie  chsb  supposed  took  only  an  estate  for 
life,  he  might  die  before  he  could  be  compensated  out  of 
the  land ;  and  so.  the  devise,  instead  of  a  benefit,  might 
bring  a  loss  to  him. 

Thus,  in  Collier's  case,  (m)  where  a  testator  gave 
lands  to  his  brother,  paying  to  one  person  twenty  shil- 
Cngs,  and  to  others  small  sums,  amounting  to  forty-five 
shillings  all  together,  the  land  being  of  th^  value  of  3/.  - 
per  annum,  it  was  adjudged  that  the  brother  took  an  es- 
tate in  fee.  (r)  So,  if  I  devise  my  land  to  I.  S.,  in  con- 
sideration that  he  will  release  100/.,  which  I  owe  him,  to 
my  executor,  the  devisee,  upon  releasing  the  debt,  has 
the  fee-simple  for  the  same  reason. (a;) 


For  the  same  reason,  also,  if  I  devise   mv  lands  So  if  such  de- 
charged  with  the  payment  of  my  debts  and  legacies,  with  the  pay- 
the  fee  will  pass  to  the  devisee.    Thus,  where  A.,  seised  ™d  le^iM.** 


of  lands  in  fee,  made  his  will,  and  gave  his  cousin 
B.  20/.,  to  be  paid  out  of  his  lands  within  one  year ; 
and  after  other  legacies,  gave  all  his  lands  to  R.  ge- 
nerally ;  it  was  adjudged  that  R.  took  an  estate  in  fee- 
simple,  (y)  And  where  a  testator  devised  by  the  fol- 
lowing words,  ^'  All  the  rest,  residue,  and  remainder  of 
my  messuages,  lands,  tenements,  hereditaments,  goods, 
chattels,  and  personal  estate  whatsoever,  my  legacies 
and  funeral  expenses  being  thereout  paid,  I  give,  de- 
vise, and  bequeath  unto  my  sister  J.  D. ;  and  consti- 
tute and  appoint  her  my  executrix  and  residuary  legatee 
of  this  my  will ;"  Lord  Kenyon  said,  that  the  first 
words  alone  were  not  sufficient  in  law  to  carry  the  fee  : 
but  that  he  relied  on  the  words  immediately  following, 
«— ^'  My  legacies  and  funeral  expenses  being  thereout 
paid,"'  as  sufficient  for  that  purpose  ;  for  the  fund  which 
was  to  answer  these  purposes  ought  to  be  as  ample  as 


(tf)  6  Rep,  16.  (c)  3  Rep,  21.  a.  1  Roll,  Abr.  834. 

(x)  Bendl.  1 5.  (.y)  Freak  r.  Lee,  2  Show.  38. 

2g2 
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So  also  where 
tke  devisee  is 
charged  with  a 
perpetual  an- 
nual payment. 
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possible.  These  chaises  extended  to^  and  were  to  be 
taken  out  of^  the  property  which  was  before  given  to 
the  residuary  legatee ;  and  if  that  devise  did  not  com- 
prise the  whole  of  the  devisor's  estate^  the  interest  as 
well  as  the  land^  the  legacies  and  funeral  expenses 
might  not  be  paid,  (s) 

In  a  subsequent  case  decided  by  the  same  leamedChief 
Justice^  the  doctrine  was  more  distinctly  expounded. 

The  devise  was  in  the  following  words  \—^  I  give 
and  bequeath  my  freehold  house^  with  the  appurte- 
nances^ &c.  and  all  the  furniture  thereto  belongings 
to  E.  Gibson^  whom  I  make  executrix  of  this  my  last 
wilt  she  paying  all  my  just  debts  and  funeral  expenses 
and  legacies  beforementioned^  in  twelve  months  after  my 
death.  1  also  leave  to  the  said  E.  Gibson  all  the  rest 
and  residue  of  my  personal  estate. '^  The  Judge  be- 
fore whom  the  cause  was  tried^  being  of  opinion  that 
the  devisee  took  a  fee  by  reason  of  the  words,  '^  the 
paying  all  my  debts^  &c."  nonsuited  the  plaintiff.  And 
on  a  motion  to  set  aside  the  nonsuit^  Lord  Kenyon 
thought  the  direction  perfectly  right ;  observing  that^  in 
cases  of  this  kind^  the  question  has  always  been^  wbe* 
ther  the  charge  is  to  be  paid  only  out  of  the  rents  and 
profits  of  the  estate^  or  whether  it  is  to  be  paid  by  the 
devisee  at  all  events ;  in  the  former  case  the  devisee 
only  takes  an  estate  for  life^  but  in  the  latter  he  takes 
the  fee ;  otherwise  he  might  be  a  loser  by  the  devise. 
The  devisee^  in  the  case  under  consideration^  was 
bound  to  pay  the  debts  and  legacies  at  all  events^ 
and  the  charge  was  thrown  on  her  in  respect  of  the  real 
estate,  (a) 

Where  lands  are  devised  with  a  direction  that  the  de- 
visee shall  make  a  perpettuil  yearly  payment  thereout^ 

(z)  Doe  d.  Palmer  and  Others  o.  Richards,  3  T.  R.  356. 

(a)  Doe  d.  Willey  v.  Holmes,  8  T.  R;  1.  See  also  Goodtitle  d. 
Padd  J  V.  Maddern,  4  East*  496.  The  distinction  has  tamed  in  all 
the  cases  on  this — whether  the  debts,  &c.  were  merely  a  charge  on  the 
estate  devised,  or  a  charge  on  the  devisee  himself,  in  respect  of 
estate  in  his  hands. 
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if  the  devisee  were  not  to  take  an  estate  commensurate 
with  the  charge^  he  could  not  fulfil  the  testator's  inten- 
tion. Accordingly  where  one  devised  lands  to  C.  his 
younger  son^  and  directed  that  O.  should  pay  annually 
to  the  elder  son  B.  and  his  heirs^  three  pounds  ;  it  was 
resolved  that  this  was  an  estate  in  fee.  (6)  So  in  ano- 
ther case^  where  lands  were  devised  to  J.  and  S.>  who 
were  to  pay  yearly  to  the  Merchant  Tailors'  Company 
in  London  six  pounds  ten  shillings^  it  was  resolved  that 
the  devisees  took  a  fee-simple  by  reason  of.  the  annual 
payment^  without  any  regard  to  the  greatness  or  small- 
ness  of  the  sum  ;  for,  as  the  charge  continued  for  ever^ 
the  estate  must  continue  so  too^  as  without  the  estate  the 
charge  could  not  continue,  (c) 

And  although  the  annual  payment  to  which  the  land  Orwith  the  pay- 
is  subjected  is  to  continue  only  for  the  life  of  another,  ZS^tr^he^' 
the  devisee  of  the  land  must  have  the  fee  ;  for  other-  ^^«  <>^  •aotJ>er. 
wise  the  annuity  might  fail  before  the  death  of  the  person 
for  whom  it  was  intjended.  Thus  where  a  testator,  after 
giving  several  legacies,  gave  to  Mary  Ramsey  the  sum 
of  twenty  shillings  a-year,  for  and  during  her  natural 
life,  to  be  paid  by  his  executors ;  and  gave  his  two  yard- 
lands,  with  his  house  and  homestead,  and  all  the  residue 
land  remainder  of  his  goods,  chattels,  and  personal  es- 
tate, to  Thomas  Allen,  he  paying  his  debts,  legacies, 
and  funeral  expenses,  and  made  Allen  his  executor;  the 
devise  to  Thomas  Allen  was  adjudged  to  be  of  an  es- 
tate in  fee  in  the  lands,  because  the  annuity  was  given 
to  Mary  Ramsey,  for  her  life,  to  be  paid  by  the  exe- 
cutor, which  must  have  an  estate  to  support  it.  And,  as 
the  devises  to  Allen  followed  each  other  immediately, 
they  must  be  construed  as  one  clause,  so  that  the  pay- 
ment of  debts  and  legacies  was  charged  on  the  real  as 
well  as  the  personal  estate,  (d) 

(b)  Shallard  v.  Baker,  Cro.  £1.  744. 

(c)  Webb  V.  Hearing,  Cro.  Jac.  415.,  and  Smith  v»  Tendall,  11 
Mod.  90.  2SaUc.685. 

(d)  Goodright  v.  AUen^  2  Blackst.  1041. 
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Aiid  in  another  case^  where  a  testator  gave  his  two 
copyhold  tenements  to  Sarah  Boreham^  she  paying 
thereout  forty  shillings  a-year  to  her  sister  Eiia^beth 
Borebaro^  though  the  gift  of  the  annuity  to  E.  B.  was 
not  expressed  to  be  for  her  life ;  yjet^  there  being  rea- 
sons enough  afforded  by  the  other  parts  of  the  will  for 
construing  it  to  be  so  intended^  it  was  held  that  the 
annuity  to  EUizabeth  nmde.it  a  devise  in  fee  to  Sa- 
rah, (e) 
f/w^Ti^T  ^  Upon  a  principle  simHar  to  that  which  is  the  trae  so- 
purposes  which  lutiou  of  the  class  of  cases  iust  above  considered^  it  is 

require  the  fee,  ^   «*  ' 

the  fee  passes     held,  that  if  lauds  are  devised  to  trustees,  for  puiposes 

Without  words  14.  %  ^ 

of  Umitatioiu     which  require  them  to  have  the  fee-simple  in  them  for 

the  performance  thereof^  the  estate  in  fee  will  pass  with- 
out any  words  of  limitation  ;  for^  as  Lord  Hard  wicke  has 
observed^  it  has  often  been  determined  tbat^  in  a  devise 
to  trustees^  it  was  not  necessary  thai  the  word  Aetrs  should 
be  inserted  to  carry  the  fee  at  law ;  for  if  the  purposes 
of  the  trust  could  not  be  satisfied  without  having  a  fee^ 
courts  of  law  would  so  construe  it.  (/) 

Of  chattels  real  a  general  devise^  without  any  words 
of  limitation  or  declaring  any  estate^  passes  the  whole 
interest  of  the  devisor,  (g)  If  such  property  be  de- 
vised to  another  for  his  life^  and  no  intention  appear  to 
dispose  of  the  whole  interest^  a  possibility  of  reverter 
is  left  in  the  executors  of  the  testator^  to  take  effect 
upon  the  death  of  the  devisee  within  the  term.  But 
a  devise  in  a  form  of  limitation  which  would  pass  the 
inheritance  in  tail^  if  it  were  a  freehold  estate^  wiQ 
carry  the  absolute  interest  in  a  term  or  chattel  inter- 
est, (h)    For  the  remainder  of  a  term  cannot  be  made 

(e)  Baddelej  v.  Lqppingwell,  2  Bair.  1531.  Wilmot,  323.  and 
Goodright  d.  Baker  o.  Stocker,  5  T.  R.  13.;  same  poist  determined 
accordingly,  and  see  Andrew  v.  Sonthouse,  5  T.  R.  398. 

(/)  Gibson  v.  Montfort,  1  Ves.  486.  Shaw  v.  Wright,  I  Eq.  C. 
Abr.  176.,  and  see  Oates  o.  Cooke,  3  Burr.  1684.  Chapman  «.  BKs- 
set,  Ca.  temp.  Talb.  145. 

(g)  Fenton  v.  Foster  d.  Dyer,  307.  a.  Roll.  Abr.  831. 

(A)  Seale  v.  Seale,  1  F.Wms.  290.  Butterfield  v.  Butterfieid^  1  Ves. 
133;  164. 
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to  depend  upon  a  possibility  so  remote  as  the  ftiilure  of 
issue^  and  therefore  the  interest  ^must  stop  with  the  first 
taker. 

With  respect  to  the  force  and  operation  of  the  pre-  As  to  the  force 

■  sua  ODcr&tion 

amble  and  introductory  words  in  a  will^  after  some  flue-  of  the  pream- 
tuation  it  is  at  len^h  clearly  settled^ v  that  although  they  ductolrwOTds 
make  profession  of  disposing  of  all  the  testator's  pro-  "*  •  '^^ 
perty  in  the  fullest  manner^  they  will  not  operate  to 
carry  the  words  of  the  devising  clause  beyond  their  legal 
sense  and  signification.  If  the  testator  commences  his 
will  with  sayings  *^  as  touching  the  disposition  of  all  my 
temporal  estate^"  (6)  this  will  not  of  itself  cause  a  devise 
of  a  house  to  A.^  without  any  words  of  limitation^  to  be 
constraed  an  estate  in  fee-simple,  (i)  Where,  however, 
the  words  used  in  the  devising  part  of  the  will,  though 
not  proper  and  technical,  were  yet  sufficient  to  carry  the 
interest  contended  for ;  as,  where  a  testator,  ^after  say- 
ing '^  as  to  all  my  worldly  substance,''  by  the  residuary 
clause  of  his  will  devised  to  his  mother  all  the  remain- 
der and  residue  of  all  his  estate  and  effects  both  real  and 
personal,  the  mother  was  held  to  take  the  fee.  (Ar)  But 
in  a  subsequent  case,  where  a  testator  devised  thus, 
'^  as  to  all  such  worldly  estate  as  God  htis  endued  me 
withy  I  give  and  bequeath  as  follows  : — I  give  and  de- 
vise all  that  my  freehold  messuage  and  tenement  lying 
in  G.,  together  with  all  houses,  &c.  and  appurtenances 
whatsoever,  belonging  to  the  same^  to  M .  R.,  G.  R.,  and 
T.  R.,  my  sister's  sons,  equally;"  and  then,  amongst 

(f )  Frogmorton  and  Wright  v.  Wright,  3  Blackst  889. 
(it)  Hogan  V.  Jackaon,  Cowp,  390. 


(6)  In  the  case  of  Tanner  o.  Morse,  Ca.  temp.  Talb.  284.  it  was 
contended  that  these  words  temporal  estate  in  the  introductory  clause, 
in  a  strict  sense,  related  onlj  to  estates  of  a  certain  duration,  and  that 
were  to  continue  for  a  time  only  :  but  the  Chancellor  treated  this  as  a 
▼erj  fallacious  construction,  the  word  temporal  being  the  same  as 
worldly^  and  used  in  opposition  to  the  word  eternal,  There  could  not 
be  a  better  specimen  of  the  vain  disputations  which  sometimes  find 
their  Way  into  Courts  of  justice. 
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other  pecuniary  legacies^  gave  the  sum  of  ten  shillingi 
to  his  heir  at  law ;  Lord  Mansfield^  after  saying  that 
he  suspected  extremely  that  the  te<$tator  meant  to  g^ve 
his  nephews  a  fee  in  the  premises^  for  he  had  no  other 
landed  property^  and  had  given  a  disinheriting  legacy 
to  his  heir  at  law^  agreeably  to  the  vulgar  notion  taken 
from  the  Roman  law^  that  the  heir  is  to  be  cut  off  with 
a  shillings  (7)  yet  declared  it  to  be  impossible  to  find 
words  in  the  will  before  him  sufficient  to  control  the  rule 
of  law.  Whatever  the  testator  might  intend^  the  mis- 
fortune was  that  quod  voluit  non  dixit.  The  testator 
had  not  said  that  he  meant  to  dispose  of  all  his  worldly 
estate ;  and  there  were  no  words  that  would  connect 
the  devise  of  the  lands  in  question  with  the  introduc- 
tion so  as  to  pass  the  whole  interest :  therefore^  the  de* 
visees  would  only  take  a  life  estate.  (/)  In  the  subse- 
quent case  of  Right  v.  Sidebotham,  (m)  the  same 
Chief  Justice  declared  himself  bound  by  tbe  decision 
of  the  case  last-mentioned  ;  and  accordingly^  with  the 
concurrence  of  the  other  Judges^  decided  in  the  same 
way. 

In  Ibbetson  v.  Beckwith^  (n)'  where  considerable 
stress  was  laid  by  Lord  Talbot  on  the  introductory 
words,  we  are  to  observe  that  the  testator  devised  by 
the  word  estate^  the  force  of  which  word  we  have  al- 
ready discussed.  And  the  introductory  clause  contained 
words  which  Lord  Mansfield  treated  in  the  case  of  Dena 
V.  Gaskin,  as  very  material ;  for  there  the  testator  ex- 
pressed his  intention  to  dispose  of  his  worldly  estate. 
But  in  the  case  of  Frogmorton  v.  Wright,  already 
cited,  (o)  where  the  writ  begun  with  the  words  ''  as 
touching  the  disposition  of  all  my  temporal  estate/'  no 

(0  Denn  d.  Gaskin  v.  Ga3kiii,  Cowp.  657. 

(m)  Doagl.759. 

(n)  Ca.temp.  Talb.  157. 

(o)  Fid.  sup.  455. 


(7)  Vid.  Vin.  c.  2.  Ut.  18-  De  inofficioio  Teslamento. 
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attention  was  paid  to  this  distinction^  nor  has  it  been 
treated  since  with  any  regard. 

And  although  the  word  estate  may  be  used  by  a  tes- 
tator in  the  devising  clause  of  his  wiU ;  yet  if  there  is 
ground  for  inferring  from  the  whole  of  the  contents 
that  the  real  estate  was  not  intended  to  be  devised^  the 
general  introductory  words^  though  embracing  in  the 
fullest  manner  the  property^  both  real  and  personal, 
will  not  overrule ,  the  inferences  deducible  from  the 
whole  tenor  of  the  instrument.  As,  when  a  testator 
b^^n  his  will  thus,  ''  as  to  all  my  estate  and  effects 
both  real  and  personal/'  and  then  proceeded,  by  a  rer  . 
Siduary  clause,  to  give  all  the  rest  of  his  estate  and 
effect,  of  what  nature  soever,  to  A.  and  B.,  their  exe- 
^tors  and  administrators^  in  trust  to  add  the  interest 
to  the  principal,  SLfid  so  to  accumulate  the  same,  it  be- 
ing  his  will  that  the  residue  should  not  pass  but  at  the 
time  and  manner  as  the  principal  sum  of  4000/.  (before 
given  ta  A.  and  B.)  was  directed  to  be  paid,  it  was  held 
that  a  house,  the  only  freehold  of  which  the  testator 
was  seised,  did  not  pass  by  the  will ;  aiid  Lord  Kenyon 
observed  that  the  testator  set  out  in  the  beginning  of 
his  wiU^  as  if  he  meant  to  dispose  of  all  bis  property* 
But  though  these  general  words  would  have  shewn  his 
intention  if  there  had  been  subsequent  words  in  the 
will  to  carry  that  intention  into  execution,  as  had  been 
said  by  Lord  Talbot  in  Ibbetson  v.  Beckwith,  it  had 
been  held  in  a  variety  of  cases  that  alone  they  are  not 
suJBScient  to  dispose  of  a  fee ;  and,  by  adverting  to  the 
residuary  clause,  there  were  no  words  to  pass  the  es- 
tate in  question.  The  testator  only  meant  that  that 
should  extend  to  his  personal  estate.  It  was  given  to 
trustees,  their  executors  and  administrators , — technical 
terms  applicable  to  personalty.  But ''  I  rely,"'  said  his 
Lordship,  '^  on  the  following  words  of  the  dause, '  to  add 
the  interest  to  the  principal  so  as  to  accumulate  the  same.* 
The  interest  and  principal  were  to  make  one  consoli- 
dated sum  of  the'same  nature^  and  are  terms  wholly  in- 
applicable to  real  estate.     Seeing,  therefore,  that  there 

3 
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is  nothing  in  the  residuary  clause  to  pass  this  estate, 

and  that  there  is  nothing  in  the  will  to  make  it  necessaij 

for  the  trustees  to  take  it  to  perform  any  trust  in  them^ 

the  heir  at  law  stands  intrenched  in  his  right  a«  heir, 

and  cannot  be  removed  from  it/' 

Sw^tlr^-       ^^^  importance  of  the  introductory  clause,  as  mani- 

poitanceof  the  festiufi:  an  intention  of  complete  and  ultimate  disposition. 

Clause  app^  has  been  gradually  declining  in  Courts  both  of  Jaw 

i^i^^ddl!^  and  of  equity.    In  the  case  of  Goodright  d.  Baker  v. 

than  famatj.  gtockcr,  (p)  Lord  Kcuyou  laid  a  very  slight  stress  upoa 

it^  observing  that^  though  the  general  introductory 
words  would  have  some  effect  in  the  construction  of  the 
subsequent  devises,  as  had  been  said  by  Lord  Talbot  in 
a  case  before  him,  they  could  not  of  themselves  have 
carried  the  fee.  In  another  case(9)  Lord  Ellenborough^ 
in  adverting  to  the  effect  of  this  clause,  observes^  that 
the  construction  might  be  considered  as  m  a  degree 
aided  by  the  introductory  words  of  the  will  respecting  his 
worldly  and  temporal  estate,  &c.  which,  said  his  Lord- 
-  ship,  *^  are  allowed  to  have  some  weight  in  cases  where 
the  intention  of  the  testator  is  doubtful^  and  where 
there  are  other  words  in  the  will  to  carry  his  intention 
into  effect/' 

In  the  case  of  Goodright  d.  Drewry  v.  Barron,  (r) 
which  has  been  already  cited  for  another  purpose^  the 
imbecillity  of  this  introductory  clause  was  still  more 
marked.  There  the  testator,  after  the  introductory 
words  '^  as  touching  my  worldly  estate^  &c."  devised  a 
cottage,  house^  &c.  to  A.  and  his  heirs,  and  also  gave 
to  B.,  whom  he  made  his  executrix^  ^'  all  and  singular 
his  lands,  messuages,  and  tenements  by  her  freely  to  be 
possessed  and  enjoyed/'  it  was  held  that  the  latter 
words,  being  ambiguous,  did  not  pass  the  fee  against 
the  heir,  and  that  the  word  estate  in  the  introductory 
clause  could  not  be  brought  down  into  the  latter  dis- 
tinct clause.  With  respect,  said  the  Chief  Justice,  to 
the  introductory  words^  it  has  been  held  in  many  cases 

(f»)  5  T.  R.  13.  (g)  Doe  d.  Bates  v.  CJaytoo,  8  East  \4T. 

(r)  11  £ast.  220. 
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that  they  are  not  sufficient  of  themselves  to  carry  a        » 
fee;  hut  jtincta  juvant :    And  Mr.  J.  Le  Blanc  ob* 
served  that  the  introductory  words  were  a  circumstance, 
with  others,  from  whence  the  testator's  interest  might 
be  collected. 

Finally,  in  the  case  of  Doe  d.  Widl  v.  Langlands,  (s) 
it  was  said  by  Lord  Ellenborough,  C.  J.,  that  ''  very 
little  inference  of  intention  can  be  drawn  from  mere 
formal  words  of  introduction,  though  we  certainly  find 
them  in  some  cases  called  in  aid  to  shew  that  a  man  did 
not  mean  to  die  intestate  as  to  any  part  of  his  property ; 
and  the  making  a  will  at  all  may  also  be  used  as  af- 
fording such  inference.'' 

The  effect  of  the  words  usually  employed  in  the  resi-  9!^^^^^^ 
duary  clause  is  deserving  of  some  consideration.  In  cUuse. 
Tanner  v.  Morse,  (8)  the  testator  devised  in  the  fol- 
lowing words :  '^  As  to  my  temporal  estate,  I  bequeath 
to  my  nephew  T.(the  testator's  heir  at  law),  6(M."Then, 
after  several  legacies,  he  concluded  thus : — '^And  all  the 
rest  and  residue  of  my  estate,  goods,  and  chattels  what- 
soever, I  give  and  bequeath  to  my  beloved  wife  M.  C, 
whom  I  make  my  full  and  sole  executrix."  It  was  con- 
tended that  as  to  the  words  '^  all  the  rest  and  residue 
of  my  estate,"  they  must  have  reUUion  to  something  that 
went  before;  and  there  was  nothing  disposed  of  in  the 
will  before  that  clause,  but  only  some  legacies  charged 
upon  the  personal  estate.  Lord  Talbot,  however, 
decreed  an  estate  in  fee-simple  tx>  pass  by  the  words  of 
the  will,  considering  the  introductory  clause  followed 
by  the  devising  words^  as  amounting  to  the  same  as  if 
the  testator  had  said,  ''  I  devise  the  rest  and  residue  of 
all  my  temporal  estate."  And,  indeed,  it  never  has 
been  doubted  that  if  by  necessary  or  fair  construction 

(s)  14  East  572. 


(8)  Ca.  Temp.  Talbot,  284.  Before  I^rd  Chancellor  King,  and 
afterwards  affirmed  by  Lord  Talbot  on  a  rehearing :  reported  in  3  P. 
Wms.  295.  by  the  naiQe  of  Tanner  v.  Wise. 
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the  introductory  words  ^^  as  to  all  my  worldly  estate^ 

substance^  Ac."  are  £sdrly  to  be  construed  as  connected 

with  the  devising  words  that  follow^  the  fee-simi^e 

passes  under  them ;  for  then  it  is  really  a  dispositian  by, 

and  not  merely  an  introduction  to,  the  will. 

I^du^^ords      It  ^s  observable  that  in  the  last-mentioned  case^  as  it 

SdJ^wSdi   ^  reported  in  Peere  Williams,  Lord  Talbot  appears  to 

of  relation.      ]iave  adopted  the  argument  of  the  counsel,  that  rest  and 

residue  were  mere  words  of  relation,  having  a  neces* 
sary  reference  to  some  property  of  the  testator  before- 
mentioned  in  the  will. 

But  Lord  Holt  expressed  a  different  opinion  in  the 
case  so  much  above  referred  to,  of  the  Countess  of 
Bridgewater2?.the  Duke  of  Bolton,  (t)  wherein  he  said 
that  it  might  be  objected  that  the  word  residue  was  a 
word  of  relation,  and  therefore  to  be  confined  by  its 
relation  to  something  given  before.  But  this  he  denied, 
and  said,  '^  Suppose  a  man  gives  some  of  his  personal 
estate  away  by  will,  and  in  the  same  will  gives  the 
residue  of  his  estate,  real  and  personal,  away,  should 
not  this  pass  the  freehold  as  well  as  the  rest  of  his  per- 
sonal estate  ?  Surely  there  is  no  doubt  of  it.'*  ^^  And,'' 
said  hi9  Lordship,  '^  considering  the  last  clause  of  the 
will,  whereby  he  orders  these  rents,  in  case  of  deficiency, 
&c.  to  be  sold,  and  the  remainder  thereof,  after  the  debts 
and  legacies  paid,  to  go  to  the  Earl :  I  say,  consider- 
ing this  clause,  with  other  scattered  clauses  in  the  will, 
the  rents  thereby  will  pass.  Some  doubts  have  been 
made  whether  the  word  '  remainder  of  my  rent*  be  suf- 
ficient to  pass  these  rents :  because  a  remainder  is  a 
residue  of  something ;  so  that  if  there  be  nothing  sold, 
there  can  be  no  residue  or  remainder.  But  this  de- 
pends upon  the  construction  of  the  word  refnainder; 
— whether  there  be  a  necessity  to  sell  to  make  a  re- 
mainder. But  1  do  not  think  that  the  word  remainder, 
here,  is  to  be  taken  for  a  remnant  of  a  totum,  when  part 
is  extracted  from  it ;  for  if  the  rents  are  not  sold,  then 

(0  See  6  Mod.  108. 
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they  remain  unsold^  and  the  word  remaaindeT  shall  be 
understood  of  the  rents  remaining  unsold.  This  word. 
remainder  made  some  dispute  which  lasted  for  aboye  an 
age.  It  was  a  great  question  whether  there  could  be  a 
remainder  of  a  thing  created  de  novo,  (v)  and  which: 
never  had  been  before.  Since^  a  more  reasonable  con* 
stniction  has  been  made.  If  a  man  by  deed  grant  a  rent 
to  A.  and  the  heirs  of  his  body^  remainder  to  B.  and  his. 
heirs^  this  is  a  good  remainder." 

There  cannot  be  a  doubts  it  is  humbly  apprehendcid^  Lords  Hoitaod 
of  the  propriety  of  these  observations  of  Lord  Holt;.^i^^'J^^ 
which  may  be  reconciled  with  those  of  Lord  Talbot,  ^^^ 
above  alluded  to,  by  attending  to  the  following  dis* 
tinction. 

The  words  rest,  residue,  and  remainder,  are  not  to  be 
considered  as  mere  words  of  relation,  when  the  question 
is,  ^hat  subjects  are  included  under  them ;  for  it  seems 
clearly  settled,  not  only  that  property  of  the  testator  not 
before  mentioned  by  him  will  pass  under  the  residuary 
devise,  unless  there  is  something  in  the  vdll  itself  to 
limit  and  contract  its  compass  tp  the  extent  of  the  de-* 
scriptive  words  used,  but  property  not  distinctly  in  the 
contemplation  of  the  testator  at  the  time.  Thus  M.  C. 
made  her  will,  duly  executed  for  passing  freehold  estates; 
and  hereby  gave,  devised,  and  bequeathed  all  and  every 
the  real  estates,  which  she  was  any  ways  seised  of,  in* 
terested  in,  or  entitled  unto,  late  the  estate  of  W.  N., 
to  certain  persons,  in  manner  therein  mentioned  ;  and 
she  gave  to  other  persons  other  messuages,  &c.  by  par* 
ticular  Ipcal  descriptions:  she  then  gave  several  pecu- 
niary and  specific  legacies,  and  afterwards  devised  and 
bequeathed  all  the  rest  and  residue  of  her  estate,  of 
what  nature  and  kind  soever,  unto  C.  for  her  life,  with 
limitations  over  to  other  persons.  The  testatrix  died 
soon  after  making  her  will,  seised  of  eight  acres  of  free- 
hold, and  four  of  copyhold  lands  of  inheritance,  in  the 
parish  of  Chertsey,  which  were  the  lands  in  question, 

(v)  1  Sid.  285.     Co.  Lit  241.  a,  note,  (4).  298.  a.  note,  (2). 
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Htid  not  particularly  devised  by  the  will.  She  had  duly 
surrendered  the  copyhold  to  the  use  of  her  will.  In  this 
case  there  was  no  difficulty  in  construing  the  lands^  of 
which  there  was  no  mention  made  in  the  will^  as  passing 
by  the  words  ^^  all  the  rest  of  my  estate^  of  what  nature 
or  kind  soever/' 

So  also  in  the  case  of  Goodright  d.  Earl  of  Buck* 
inghamshire  and  Others  v.  Marquis  of  Downshire^  (x) 
tl\e  Court  recognized  the  principle  laid  down  in  many 
'     '  antecedent  cases^  particularly  in  Smith  d.  Davies  v. 

Saunders^  (y)  that  a  residuary  clause  will  extend  to  every 
latent  reversion  which  the  testator  might  have  in  him, 
unless,  it  be  expressly  excluded  by  devise  to  some 
other  person. 

But  when  the  question  is,  not  as  to  the  particular 
parts  of  the  property,  but  as  to  the  quantity  of  intereH^ 
which  passes  to  the  devisee  by  the  residuary  clause^ 
it  may  frequently  be  of  importance  to  consider  the 
words  ^resty  'residue/  and  'remainder/  in  their  rda- 
tion  to  the  things  mentioned  in  the  preceding  parts  of 
the  will.  For  if  these  words  are  considered  alone,  with- 
out any  aid  from  the  introductory  words  of  the  will,  or 
the  descriptive  words  used  in  designating  the  property, 
they  are  incapable,  of  themselves,  of  passing  the  abso- 
lute interest. 

Thus  in  the  case  of  Canning  v.  Canning,  {z)  where 
the  words  were,  ''  all  the  rest,  residtie,  and  remainder, 
of  my  messuages,  land,  or  hereditaments  whatsoever 
and  wheresoever,  unbequeathed  after  my  just  debts, 
legacies,  and  fiineral  expenses  are  paid,  I  give  to  my 
executors,  in  trust  for  my  daughters,  &c.''  it  was  ad- 
judged that  the  executors  took  only  a  life  estate ;  for 
the  words  ''  all  this  rest,*'  &c.  comprehended  the  parti- 
culars only,  and  not  the  estate.  So  where  the  words 
were  ''  all  the  rest  of  my  lands,  tenements,  and  heredi- 
taments, either  freehold  or  copyhold,  whatsoever  and- 


(x)  3  Bos.  and  Pull.  600.  (y)  2  Blackst.  736. 

(«)  Mosel.  240. 
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wheresoever,  after  payment  of  my  just  debts,  I  give, 
devise,  and  bequeath  the  same  unto  my  wife  S.  C. ;  and 
I  hereby  nominate  and  appoint  my  said  wife  sole  exe- 
cutrix of  my  will :"  it  vras  adjudged  that  the  wife  took 
only  an  estate  for  life,  (a)  And  in  the  case  of  Doe  d. 
Palmer  t7.  Richards,  (6)  where  the.  devise  was  of  ^^  all 
the  rest,  residue,  and  remainder  of  my  lands,  heredita-. 
ments,  goods,  chattels,  and  personal  estate,''  it  was  ad* 
mitted  by  Lord  Kenyon  that  these  words  alone  were  not 
sufficient  in  law  to  carry  a  fee.« 

But  where  a  testator  makes  a  partial  disposition  of 
his  interest  in  a  thing,  whether  it  be  a  chattel  or  here- 
ditament, and  afterwards  devises  or  bequeaths  the  'West, 
residue,  and  remainder/*  &c.  then  these  words  may 
pit^erly  be  considered  as  having  a  specific  relation  to 
what  has  gone  before ;  and,  standing  in  this  light,  they 
seem  to  have  been  always  held  to  carry  the  whole  of 
the  testator's  remaining  interest.  And  thus  Lord  Holt 
and  Lord  Talbot  may  be  reconciled  by  adverting 
to  the  difference  between  the  relation  which  exists 
between  an  individual  whole  and  its  component  parts, 
and  that  more  general  relation  which  exists  beween 
the  several  particulars  composing  a  numerical  quan- 
tity. When  rest  or  residue  are  used  to  signify  this 
latter  relation,  the  words  import  only  the  things  de- 
vised :  but  when  they  denote  the  former  species  of  re- 
lation, they  imply  the  quantity  of  interest  remaining 
in  the  testator. 

Thus  in  Grayson  v.  Atkinson,  (c)  where  a  testator 
began  his  will  thus — as  to  all  my  temporal  estate  where- 
with it  has  pleased  God  to  bless  me,  I  give  and  devise 
the  same  as  follows : — and  then  gave  several  legacies  to 
A. ;  and  directed  him  to  sell  all  or  any  part  of  his  real 
and  personal  estate  for  the  payment  of  his  debts  and 
legacies ;  and  concluded  with  giving, ''  all  the  rest  and 
residue  of  his  goods  and  chattels  real  and  personal, 

(a)  Denn  v.  Mellor,  5  T.R.  558,  (b)  3  T.  R.  356. 

(c)  1  Wils.  333. 
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moveable  and  immoveable^  as  houses^  gardens^  tene* 
mettt9,  to  A/'  without  using  the  word  estate,  or  any 
words  of  limitation^  Lord  Hardwicke^  though  he  doubtdl 
at  first,  was  afterwards  dearly  of  opinion  that  A.  took  a 
fee  in  the  realty. 

So  in  Hogan  d.  Wallis  v.  Jackson^  (d)  where^  after 
beginning  with  the  usual  introductoiy  words^  '^  As  to 
all  my  worldly  substance^''  the  testator  gave  to  bis 
mother  fas  house  and  lands  of  G.  for  the  term  of  her 
TUitural  life,  without  the  liberty  of  committing  loosfe 
thereon,  and  gave  other  lands  to  her  in  the  same  man- 
ner^ and  after  several  legacies  and  annuities^  devised 
to  his  mother  aU  the  remainder  and  residue  of  alt  his 
effects  both  real  and  personal^  which  he  should  die 
possessed  of^  the  mother^  by  the  residuary  dause^  was 
adjudged  to  take  the  fee  in  the  testator's  fee-simple 
estates.  (9) 

In  both  the  last-mentioned  cases^  we  find  the  usual 
general  introductory  words  :  but  as  it  has  been  settled 
that  these  words,  can  only  assist^  and  not  enlarge^  the 
succeeding  devises^  or  enable  them  to  pass  more  than 
the  words  themselves  are  equal  to^  it  follows  that  these 
residuary  words  were  considered  as^  of  themselves, 
capable  in  law  of  carrying  to  the  devisee  the  whole  in* 
terest,  when  the  content  shews  this  to  be  the  intention ; 
and  such  intention  appeared  in  these  cases  by  the  rek* 
tion  of  the  residuary  words  to  a  preceding  partial  dispo- 
sition of  the  property. 
^^JmI^  In  the  case  of  Norton  v.  Ladd,  (e)  upon  a  devise  to 
orreverHoH.      A.  for  Hfc,  and  after  her  decease  the  whole  remoai- 

(d)  Cowp,  ftOO.  (e)  1  Lutw.  755. 


(9)  It  was  stroDgl J  contended  that  as  the  mother  had  a  specific  estafcs 
for  her  life,  and  that  estate  was  made  liable  to  impeachment  lor  wasti^ 
such  particular  disposition  to  her  was  totally  repugnant  to,  and  incon- 
sistent with,  an  intention  to  give  her  the  absolute  property  in  a  sabse* 
quent  part  of  the  same  will.  But  this  argument  was  not  suffered  It 
prevail,  and  was  considered  by  Lord  Mansfield  as  answered  by  the 
decision  of  Ridout  v.  Paine.    3  Atk.  486. 
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der  of  the  lands  to  B.^  it  was  held  that  a  remainder 
in  fee-simple  passed.  And  that  case  has  never  been 
doubted. 

And^  upon  a  principle  similar  to  that  which  has 
above  been  endeavoured  to  be  explained  it  seems  that 
when  a  testator  has  nothing  but  a  reversion  or  remain- 
tier  in  fee  in  the  land,  and  devises  it  as  such,  the  whole 
interest  passes  to  the  devisee  ;  for  though  the  will  may 
have  made  no  previous  devise  of  a  partial  interest  out  of 
the  subject,  yet  the  words  '^  reversion,  or  remainder," 
naturally  imply  the  quantity  of  interest  remaining  in  tlie 
testator,  after  the  determination  of  the  antecedent  estate 
or  estates. 

Accordingly,  in  the  last  cited  case  of  Norton  v,  Ladd, 
it  was  said,  that  the  devise  of  a  reversion  carried  the 
fee.  And  where  a  testator  devised  thus — ''  I  give  to 
my  son  C.  G.  the  reversion  of  the  tenement  my  sister 
now  lives  in,  after  her  decease ;  and  the  reversion  of 
those  two  tenements  now  in  the  possession  of  J.  C.;" 
Lord  Hardwicke  declared  his  opinion  that  the  word 
reversion  passed  the  fee.  (/)  "The  interest,"  said  his 
Lordship,  '^  which  the  testator  had  in  it,  was  the  rever- 
sion in  fee  which  he  had  in  himself,  expectant  on  those 
leases  which  he  had  granted,  whether  for  life  or  for 
years.  'Reversion'  was  the  right  of  having  the  estate 
back  again,  when  the  particular  estate  determined :  it 
was  descriptive  of  the  right  of  reverter,  by  way  of  emi- 
nence, that  was  in  himself;  consequently,  there  was  no 
ground  to  split  or  divide  it.  Giving  the  reversion  was 
giving  the  whole  reversion,  unless  words  are  added 
limiting  and  restraining  the  interest." 

Thus  also,  in  the  case  of  Cole  v.  Rawlinson,  (g) 
Lord  Treby  observed  that  it  had  been  lately  adjudged 
in  the  Common  Pleas,  that  when  1.  S.,  having  a  reTwam- 
der  infee,  devised  all  his  remainder  to  I.  N.,  a  fee 
passed  to  the  devisee.  And  where  the  Bell  Tavern 
was  settled  upon  A.  for  life,  remainder  to  B.  in   tail, 

C/)  BaiUis  r.  Gale,  a  Ve«.  78.  (g)  1  Lord  Raym.  187, 

VOI-.  I.  2  R 
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remainder  to  A.  in  fee^  and  A.  devised  all  the  home 
called  the  Bell  Tavern  to  B.  without  saying  for  whit 
estate ;  it  appears  by  a  note  in  Viner^  (h)  that  the  £ec 
was  held  to  pass. 

The  cases  wherein  the  word  estate  has -occurred 
in  the  residuary  devise,  are  improper  examples  of 
the  force  of  the  devising  residuary  words ;  since  that 
term^  of  itself,  embraces  the  absolute  fee-simple  in  a 
will. 

The  effect  of  the  residuary  clause  is  very  Afferent 
in  respect  to  real  and  personal  estate.     Which  import- 
ant distinction  is  clearly  and  fully  stated  by  Sir  WiUiaia 
Grants  in  the  case  of  Cambridge  v.  Rous.    His  words 
are  as  follow :  '^  The  third  question  upon  the  will  of  S. 
is^  whether  the  particular  legacies^  lapsed  by  the  death 
of  M .^  fell  into  the  residue^  and  pass  by  the  residuary 
clause  ;  or  belong  to  the  next  of  kin,  as  undisposed  of. 
It  has  been  long  settled  that  a  residuary  bequest  of  per- 
sonal estate,  (for  it  is  otherwise  as  to  real)  carries,  not 
only  every  thing  not  disposed  of,  but  every  thing  that, 
in  the  event,  turns  out  to  be  not  disposed  of.     And  thi% 
not  in  consequence  of  any  direct  or  expressed  intention; 
for  it  may  be  argued,  in  all  cases,  that  particular  lega- 
cies are  separated  from  the  residue,  and  that  the  testa- 
tor does  not  mean  that  the  residuary  legatee  should 
take  what  is  given  away  from  him :  no,  for  he  does  not 
contemplate  the  case.  The  residuary  legatee  is  intended 
to  take  only  what  is  left :  but  that  does  not  prevent  the 
right  of  the  residuary  legatee.     A  presumption  arises 
for  the  residuary  legatee  against  every  one  except  the 
particular  legatee.     The  testator  is  supposed  to  give  it 
away  from  the  residuary  legatee,  only  for  the  sake  of  the 
particular  legatee.     In  the  case  of  lapse  of  real  estate, 
the  heir  at  law  takes :  but  in  the  case  of  personal  pro- 
perty the  residuary  legatee  is  preferred  either  to  the 
next  of  kin,  or  the  executor. 
It  is,  therefore,  the  settled  rule  of  construction,  that. 


(A)  S  Vin.  20g. Jit,  DeT.  (L.  a.)  pi,  «d. 
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as  to  personal  estate^  whatever  is  not  effectually  takea 
out  of  the  bulk  of  the  property  falls  into  the  residuum^ 
and  passes  by  the  general  bequest  thereof.  Nor  does 
it  signify  whether  the  particular  legacy  becomes  in* 
effectual  by  the  death  of  the  legatee  in  the  testator's 
lifetime^  or  by  the  disposition  itself  being  void  in 
law. 

In  Brown  v.  Higgs^  (i)  one  of  the  bequests  of  the 
will  was  void  under  the  Statute  of  mortmain  ;   and  it 
was  without  diflBcuIty  determined  that  the  subject  of 
the  void  bequest  passed  to  the  residuary  legatee :  and 
to  what  was  observed^  as  to  the  testator's  not  meaning 
to  include  in  the  residue  what  he  imagined  himself  to 
have  previously  disposed  of,  it  was  said  by  the  Master 
I    of  the  RoUs,  that  the  same  argument  might  be  urged 
I    in  the  case  of  lapsed  legacies  ;  for  no  man  supposes  his 
I    legacies  will  lapse,  or  will  not  take  plac$.     And,   in 
I    Shanley  v.  Baker,  (k)  in  the  same  Court,  the  authority 
!    of  Brown  v.  Higgs  was  recognized   and  confirmed* 
I    And  again  in  Crooke  v.  De  Vandez,  {I)  the  particular 
,    phrase  of  '^  what  remains''  used  by  the  testator,  being 
J    held  to  be  tantamount  to  the  word  residue,  and  to  in- 
,    elude  every  thing  not  already  disposed  of,  personal  es« 
tate,  bequeathed  upon  a  contingency  too  remote,  was 
beld  to  pass  under  them  to  the  residuary  legatee. 
^        There  is  not  any  distinction  as  to  this  effect  of  the  re-  no  diffensncf 
I    siduary  bequest  between  specific  and  general  legacies.  Mtopel^S^^ 
I    Where  a  man  by  his  will  (m)  gave  and  bequeathed  JJ^tfic^d^ 
all  the  rest  and  residue  of  his  real  and  personal  estate  ^^  i«g«cici. 
whatsoever,  and  wheresoever,  and  of  what  nature  or 
kind  soever  the  same  might  consist  of,  9U)t  therein  be- 
fore specifically  disposed  of,  the  general  devise  was  held 
to  comprehend  specific  legacies  lapsed,  upon  the  ground 
that  the  word  specifically  ought  to  be  construed  '  parti- 
cularly ;'     The  Master  of  the  Rolls  being  of  opinion 
clearly,  that  the  testator  was  not  to  be  interpreted  as 

(        (0  4  Ves.  J.  708.  (k)  Ibid.  732. 

(0  11  Ves.  J.  330. 
(m)  Roberts  v.  Cooke,  16  Ves.  J.  451. 

3h2 
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Why  a  lapsed 
real  eitate  does 
not  pass  with 
the  residue. 


Of  the  devise 
to  the  heir — 
irhf  n  he  takes 
bv  the  will — 
when  by  de- 
fceot. 
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meaning  to  die  intestate  with  regard  to  all  dums  8p^ 
cifically  bequeathed^  and  testate  with  regard  to  all  peco- 
niary  legacies. 

But  if  a  devise  of  real  estate  becomes  ineffectual 
from  lapse^  it  is  considered  by  the  law  as  undisposed 
of;  and^  having  been  separated  from  the  residue  at  tiie 
time  that  the  will  had  an  incipient  operation,  in  the 
nature  of  a  conveyance,  it  cannot  be  brought  again  into 
it  by  a  subsequent  event.  And  where  a  testator  mani- 
fests his  intention  by  making  an  express  disposition  of  a 
real  estate^  and  such  a  disposition  is  void  in  \B,Vf,  stlD  it 
will  not  pass  inclusively  in  the  residue,  unless  under 
special  circumstances  overruling  the  inference  of  in- 
tention to  separate  it  from  the  residue.  Thus  in  a 
case  (w)  where  the  testatrix^  having  four  sisters,  de- 
vised particular  estates  to  them,  with  remainder  to  her 
own  right  heirs,  and  afterwards  gave  the  residue,  in  a 
general  residuary  clause,  to  one  of  the  sUlew,  and 
died,  having  no  other  real  estate  ;  upon  one  of  the  par- 
ticular estates  determining,  it  was  held  that  the  rever- 
sion did  not  pass  by  the  residuary  clause;  for  though 
the  devise  might  not  operate  to  make  the  heir  of  the 
testatrix  take  by  purchase,(10)  yet  it  was  in  the  nature  of 

(«)  AriK'sbury  c.  Rrown,  cited  2  Black.  739. 


(10)  Where  the  same  estate  is  devised  to  the  heir  in  quantity  and 
quality,  as  he  would  have  taken  by  descent  if  there  had  been  no  de- 
vise, the  devise  i«  void,  and  the  heir  will  take  by  descent.  Bat  wheit 
by  the  devise  a  different  estate  is  given  from  that  which  the  law  would 
give,  the  will  prevails ;  as  where  a  man  devises  to  A.  and  B.,  Ws 
daughters  and  co-heirs,  in  fee  :  for  instead  of  an  estate  in  coparcenary* 
they  take  as  joint-tenants,  with  survivorship.  So,  if  the  devise  be  to 
tiiem,  as  tenants  in  common.  And  if  a  man  devise  to  one  of  severjl 
coheirs  of  himself,  in  as  much  as  one  co-heir  cannot  take  withoat  the 
others  by  descent,  the  whole  shall  pass  by  the  devise.  If  a  devise  be 
to  the  heir  and  another  in  fee,  the  heir  takes  by  purchase,  for  he  takes 
raVyect  to  survivorship  in  a  stranger.  But  if  a  testator  devise  to  his 
heir  and  another,  as  tenants  in  common,  it  seems  that  the  de- 
vise to  the  heir,  as  to  his  moiety,  is  void ;  for  he  takes  the  part  devisw 
to  him  just  in  the  same  manner  as  if  it  had  been  left  to  descend  to  hi»- 
And  where  lands  are  subjected  to  a  charge  by  a  will,  with  a  devise  to 
the  heir  in  fee,  it  seems  that  the  heir  will  stiH  takeby  his  UUe  of  descent, 
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r    an  exception  out  of  the  residuary  clause:  which  deter- 
[    mination   t\a9  approved    by    Lord  Northington^   and 
confirmed  by  the  Court  of  K.  B.  in  Smith  d.  Davis 
i    V.  Saunders,  (o) 


SECT.   VI. 

Bi/  what  loords  an  Estate  Tail  passes. 

IN  conformity  with  the  principle  of  giving  effect  to 
the  intention,  an  estate  tail,  as  well  as  an  estate  in  fee^ 
may  be  created  in  a  will  by  expressions^  be  they  ever 
so  informal,  that  manifest  the  meaning  of  the  testator. 
To  discuss  the  varieties  into  which  the  cases  in  the  books 
have  expanded  the  doctrine  would  require  volumes  of 
learned  labour  ;  the  Reader  can  expect  only  the  general 
heads  of  this  multifarious  subject  to  be  treated  of  in 
this  place. 

^n  inheritance  in  tail  general  is  properly  created  in  The  fomiBi 

•.111,  .  .  ..  words  of  limit- 

a  deed  where  lands  or  tenements  are  given  to  a  man^  ation  whereby 
and  his  heirs  of  his  body  begotten.  And  this  estate,  ac-  S^b^crcatedr 
cording  to  Littleton,  (a)  "  is  called  general  tail,  be- 
cause whatsoever  woman  such  tenant  in  tail  taketh 
for  wife,  (if  he  hath  many  wives,  and  by  every  of 
them  hath  issue,)  yet  every  one  of  these  issues,  by  pos- 
sibility, may  inherit  the  tenements  by  force  of  the 
^ift^  because  every  of  such  issue  is  of  his  body  en- 
gendered." 

(o)  2  Black.  736.  (a)  Sect.  14,  15. 

■-■■  —  -■■-  —  -  ^  ^ 

and  not  bj  purchase;  and  that  if  it  is  subjected  to  a  temporary  right  of 
possession  in  another,  until  the  heir  pajs  a  sum  of  monej,  and  then  is 
devised  to  the  heir  in  fee,  still  the  heir  takes  according  to  his  better 
title,  f.  e.  by  descent  See  Feame*s  Posthumous  Works,  226,  220.^  and 
see  Reading  p.  Rawsterne,  2  LfOrd  Raym.  4th  Ed.  820. 
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'Mn  the  same  manner  it  is/'  says  the  same  Audior. 
'^  where  lands  or  tenements  are  given  to  the  woomi, 
and  to  the  heira  of  her  body  ;  albeit  that  she  U 
divers  husbands^  yet  the  issue  which  she  may  harebj 
every  husband  may  inherit  as  issue  in  tail  by  force  of 
this  g^ift^  and  therefore  such  gifts  are  caOed  g^nenl 
tails." 

He  then  defines  the  tenancy  in  tail  special  to  be, 
'^  where  lands  or  tenements  are  given  to  a  man  and 
his  wife^  and  to  the  heirs  of  their  two  bodies  begot- 
ten ;  in  which  case  none  shall  inherit  by  force  of  this 
gift^  but  those  that  be  engendered  between  tiiese  two. 
And  it  is  called  special  tail^  because^  if  the  vnfe  die, 
and  he  taketh  another  wife^  and  have  issue,  the  issue 
of  the  second  wife  shall  not  inherit  by  force  of  this 
gift ;  nor  the  issue  of  the  second  husband,  if  the  fin( 
husband  die." 
Of  the  neccs-       Thcso  estates  tail^  whether  general  or  special,  are 
a^eeTto  create  uot,  iu  general^  to  be  created  by  a  gift  tnfer  tnooa^  with- 
aoetute  taU.    ^^j  jj^^  ^^^^  ^^  limitation  used  by  Littleton  as  abo?e 

stated ;  for  every  estate  tail  was  a  fee-simple  at  com- 
mon law,  and  at  common  law  no  fee-simple  coqU  be 
conveyed  by  feoffment  or  grant  without  the  word 
htirs  ;  and  to  the  word  heirs  must  be  added  words  to 
express  from  whose  body  the  heirs  intended  are  to 
spring.  (1) 


(I)  Yet)  says  Lord  Coke,  if  a  man  gives  lands  to  A.  etkenii^ 
de  corpore  suo^  the  remainder  to  B.  informd  pradictdy  this  istgN^ 
estate  tail  to  B.,  for  in  formi  prtedictA  do  include  the  other.  If  * 
man  letteth  lands  to  A.  for  life,  the  remainder  to  B.  in  tail,  the  i** 
mainder  to  C.  in  formi  pradicti;  this  remainder  is  void  for  the  ■•- 
certainty.  But  if  the  remainder  had  been  to  C.  m  ddemfirwi^ 
this  had  been  a  good  estate  tail,  for  idem  sender  proximo  miUcedff^ 
refertur* 

The  words  ^  of  his  body'  are  not  so  strictly  required,  even  in  adM 
but  that  they  may  be  expressed  by  others  which  are  tantamooBt;  fcr 
the  example  which  the  statute  De  D^nig  puts  has  not  the  words'^ 
corpore,*  The  words  are  these— -cum  aUquis  dai  terram  warn  ^ 
viro  et  ejus  uxori  et  haredibu$  de  gisii  tiro  ei  muliere  pncrf^ 
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Therefore  if  a  man  by  deed  give  lands  or  tenements 
to  A.  and  to  bis  seed^  or  to  tbe  issues  or  cbildreh  of 
his  body^  or  to  the  issues  of  his  body  lawfully  begotten^ 
A.  has  but  an  estate  for  his  life.  (6)  And  if  a  convey- 
ance be  to  a  man  and  his  heirs  male^  he  thereby  takes 
a  fee-simple  without  regard  to  the  word  male. 

But  in  a  will,  if  A.  devise  land  to  B.  and  his  heirs  ^^M^lt 
male,  the  law  will  supply  the  words  '  of  his  body/  Jf^J^*^*^ 

tate  tail. 
(b)  Vent.  248,  229. 


Therefore,  if  lands  be  giTen  to  B.  ei  hmredibus  quos  idem  J9.  de 
primA  uxore  su&  legitime  procreareiy  this  is  a  good  estate  in  especial 
tail^  (although  he  hath  no  wife  at  the  time,)  without  the  words  ^  de 
corpore.*  So  it  is  if  lands  be  given  to  a  man,  and  to  his  heirs  which 
he  shall  beget  of  his  wife,  or  to  a  man  ef  haredibus  de  came  sud,  or 
to  a  man  et  haredUms  de  se.  In  all  these  cases,  these  are  good  estates 
tail,  and  yet  the  words  ^  de  corpore*  are  omitted. 

The  word  begotten  may  in  many  cases  be  omitted  in  a  deed ;  and 
though  Littleton  says  ingendered,  or  begotten,  yet  if  the  words  be 
^  to  be  begotten,'  or,  ^  whom  he  shall  have  begotten,'  the  estate  tail  is 
good ;  and  as  procreatis  shall  extend  to  the  issues  begotten  after- 
wards, so  procreaudis  shall  extend  to  the  issues  begotten  before.  Co. 
Litt  20.  b. 

If  lands  be  limited  by  deed  to  the  use  of  J.  S,et  Jueredum  mascu* 
lorutn  suarum  legiiimh  procreatorumy  remainder  over,  it  is  a  fee-sim- 
ple :  but  if  it  be  hceredum  masculorum  de  se,  or,  in  English,  ^  the 
befrs  of  him  lawfully  begotten,'  especially  where  there  is  a  remainder 
over,  it  is  tail.  Bedell's  case,  7  Rep.  41.  Where  the  premises  in  a  deed 
come  short  of  the  full  description,  provided  they  have  the  word  ^  heirs,' 
the  habendum  may  supply  what  is  wanting  to  make  the  estate  tail ;  as 
if  lands  be  given  to  B.  and  his  heirs,  to  have  and  to  hold  to  him  and 
the  heirs  of  his  body,  or  if  lands  be  given  to  B.  and  his  heirs,  to  hold 
to  B.  and  his  heirs  if  B.  have  heirs  of  his  body,  but  if  he  shall  die 
without  heirs  T>f  his  body,  that  they  shall  revert  to  the  donor,  this  has 
heen  adjudged  an  estate  taiL  See  Co.  Litt.  21.  a.  and  the  note  by 
Mr.  Hargrave,  124. 

It  seems  that  a  limitation  in  a  deed  to  a  man  and  to  the  heir  of  his 
body  in  the  singular  number  gives  him  an  estate  tail.  See  Co.  Litt.  22. 
a.  and  Richards  v.  Lady  Bergavenny,  2  Vem.  235.  And,  according  to 
nmn  J  authorities,  heir  may  be  nomen  collectvoum  as  well  in  a  deed  as 
a  will,  and  operate  in  both  in  the  same  manner  as  heirs  in  the  plural 
number ;  for  which  see  the  several  authorities  referred  to  by  Mr.  Har« 
^rave,  in  note  to  Co.  Litt  8.  b. 
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and  make  it  an  estate  tail,  (c)  And  if  land  be  de- 
vised to  B.  and  his  issue,  or  to  bis  children,  and  B.  had 
none  at  the  time  of  the  devise,  he  takes  an  estate 
tail ;  for  the  intention  to  g'ive  to  the  children  the  land 
by  such  a  devise  is  plain  ;  and  they  cannot  take  as  hn- 
mediate  devisees,  not  being  in  existence ;  nor  by  way 
of  remainder,  for  the  devise  is  immediate  to  B.  asd  bis 
children  ;  therefore,  the  vrords  roust  be  taken  as  words 
of  limitation,  that  is,  as  vesting  an  estate  tail  in  the 
parent,  (d) 

In  the  case  last  supposed  there  is  no  way  of  exe- 
cuting the  intention  of  the  testator,  but  by  giving 
the  parent  an  estate  tail :  but  if  B.  has  issue  living, 
and  land  is  devised  to  B.  and  his  issue,  or  children, 
the  intention  of  the  testator  to  give  an  immediate 
estate  may  be  effectuated  by  a  joint  estate  being  ex- 
ecuted in  B.  and  his  children ;  and  there  being  no 
Words  of  inheritance  to  indicate  words  of  intention  to 
give  more  than  a  life  estate,  they  take  only  as  joint-te- 
nants for  life. 

Again^  if  the  devise  be.  to  B.  for  his  life,  or  to  B. 
generally,  and  after  his  decease  to  his  children,  or 
remainder  to  his  children,  he  having  a  son  or  daugh* 
ter,  the  father  takes  but  an  estate  for  life^  with  re- 
mainder to  his  children  for  life  ;  for  no  greater  estate 
would  have  passed  by  these  words  at  common  bw; 
and  to  make  a^  will  operate  differently  from  a  convey- 
ance at  common  law,  the  intent  of  the  testator  must 
appear,  (e) 

Where  lands  are  devised  to  another  generally,  and 
without  any  words  expressive  of  the  interest  he  is  to 
take,  he  thereby  becomes  entitled  only  to  an  estate 
for  life.  Nor  will  a  greater  estate  pass  to  the  derisee 
by  a  devise  to  him  and  his  assigns.  But  if  after  such 
general  devise  the  testator  shews  his  meaning  to  be, 
though  expressed  in  the  loosest  terms,  to  continue  the 

(c)  Co.  Litt.  20  b.  (</)  0  Rep.  17. 

(e)  Wild'i  case,  6  Rep.  17. 
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estate  in  the  descendants  of  the  devisee^  his  estate 
will .  be  enlarged  so  as  to  carry  ssuch  intention  into 
eflfect. 

Thus  where  a  house  was  devised  to  three  brothers^ 
among  them  ;  provided  always  that  the  houses  be  not' 
sold^  but  go  to  the  next  of  the  name  and  blood  :  it  was 
resolved  that  the  devisees  took  estates  tail.  (/) 

And  where  a  person  devised  lands  to  jiis  three 
daughters  to  be  equally  divided ;  and  if  any  of  them 
died  before  the  other^  then  the  one  to  be  the  other's 
heir^  equally  to  be  divided  ;  and  if  his  three  daughters 
died  without  issue^  then  he  willed  it  to  two  stran- 
gers :  it  was  adjudged  that  the  daughters  took  estates 
tail  (g) 

A  person  devised  land  to  his  wife  for  life,  and  after 
her  decease  to  his  son ;  and  if  his  son  died  without 
issue^  having  no  son,  that  another  should  have  it: 
it  was  adjudged  that  the  son  took  an  estate  in  tail 
male.  (A) 

R.J.  being  seised  in  fee  of  a  copyhold  of  inheritance 
which  he  had  surrendered  to  the  use  of  his  will,  de- 
vised to  J.  Wedgeborough  his  house  in  the  Brook,  and 
30/.^  and  then  gave  other  pecuniary  legacies ;  and  to 
William  Taylor,  his  sister's  son,  a  house  by  the  descrip- 
tion of  his  '^  house  on  the  green,  with  the  ground  and 
out-houses  thereto  belonging;*'  and  declared  his  will  and 
meaning  to  be,  that  if  either  of  the  persons  before- 
named  died  without  issue,  lawfully  begotten,  then  the 
said  legacy  should  be  divided  equally  between  them  that 
were  left  alive  :  adjudged  that  William  Taylor  took  an 
estate  tail.(t) 

A  man  having  issue  two  sons,  devised  al)  his  land 
to  his  eldest  son  :  and  if  he  died  without  heirs  malcy 
then  to  his  other  son  in  like  manner.  The  Court  ob- 
served that  the  words  '  of  his  body,'  which  properly 

(/)  Chapman's  case,  Dyer  333. 

(^g)  King  9.  Rambalt,  Gro.  Jac.  448. 

(k)  Robinson  v.  Miller,  1  Roll.  Ab.  837. 

(t)  Hope  ex  d.  Browii  o.  Taylor,  1  Farr*  36a* 
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created  an  estate  tail^  were  left  out ;  but  that  the  in* 
tent  of  the  testator  might  be  collected  out  of  his  will, 
that  he  desig^ned  an  estate  tail ;  for^  without  this  con- 
struction^ it  would  not  have  gone  to  hb  second  son,  if 
the  first  bad  died  without  issue.  It  was  therefore  an 
estate  tail,  (k) 

A.  devised  to  the  three  sons  of  C.  D.  successively,  in 
tail  male^  remainder  to  every  son  and  sons  of  the  said 
C.  D.  which  should  be  begotten  on  the  body  of  Sarah 
his  wife.  And  for  want  of  such  tssiic  to  W.  N.  &c. 
with  a  proviso  that  the  devisees  and  their  descendaiits 
should  take  the  surname  and  arms  of  the  testator.  The 
Court  of  King's  Bench  resolved  that  the  afterborn  sons 
took  several  estates  in  tail  male^  in  succession  ;  as  the 
words  ^'  for  want  of  such  issue"  must  be  construed  ^tor 
want  of  heirs  male  of  the  body^'  and  that  this  was  the 
true  construction.  (/) 

A  person  devised  in  these  words  :  ^'  I  give  and  be* 
queath  all  my  copyhold  lands  to  my  nephew  Isaac  Sla- 
ter :  but^  if  the  aforesaid  Isaac  Slater  shall  die  wUhmU 
male  hdr,  then  my  will  is,  that  my  nephew  John  Slater 
shall  enter  upon  and  enjoy  the  said  copyhold  knds^  his 
heirs  and  assigns  for  ever ;  provided  the  aforesaid  Isaac 
Slater  paid  to  his  wife  Elizi^beth  Slater  the  sum  of  81. 
a-year  during  her  life  ;  with  a  power  of  entry  to  die 
wife  if  the  annuity  was  not  paid.     It  was  contended, 
that  Isaac  took  a  fee  by  reason  of  the  annuity.  But  Loid 
Kenyon  said,  it  was  clear  from  all  the  cases  on  the  sub- 
ject, that  Isaac  Slater  took  an  estate  tail. 
What  word!        And  although  the  testator  gives  to  the  devisee  an  ex- 
^r^S^tT  pr^®8  estate  for  his  life  only,  such  estate  will  nevertbe- 
«tote  uS*^  *°  ^^^  ^®  enlarged  into  an  estate  tail  to  give  effect  to  the 
general  intent  of  the  testator  by  embracing  the  ulte- 
rior objects  of  the  devisor  within  its  legal  extent  and 
duration. 
A.  Dymock  devised  to  his  nephew  William  all  his 

(ib)  Blaxton  v.  Stone,  3  Mod.  R.  133. 

(0  ETans  D.  Astley,  3  Burr.  1570.  (w)  1  Vent  230. 
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freehold  estate  at  A.  to  hold  to  him  during  his  natural 
life ;  and^  after  his  decease,  to  and  amongst  his  issue ; 
and,  in  default  of  issue,  to  be  divided  between  his  ne- 
phew E.  and  his  niece  M.  and  to  their  heirs  and  as- 
signs for  ever,  (n)    Lord  Kenyon  said,  that  although 
this  will  was  very  inaccurately  drawn,  he  thought  the 
devisor's  general  i$Uention  might  be  collected  from  the 
words  of  it :  the  great  question  in  the  case  was,  what 
estate  W.  Dymock  took  under  the  will.    In  the  first 
clause  the  estate  was  expressed  to  be  given  only  during 
his  natural  life :  but  in  the  next  limitation  it  was  to  go 
to  his  issue,  and  in  default  of  issue  it  was  to  go  over ; 
it  was  clear,  therefore,  from  the  whole  of  the  will  that 
the  devisor  did  not  intend  that  it  should  go  over  to  those 
in  remainder,  until  after  a  general  failure  of  issue  in 
W.  Dymock.      He  thought  that  the  Court  was  war- 
ranted by  many  determinations,  and  particularly  by 
that  of  Robinson  v.  Robinson,  (o)  to  give  that  eflfect 
to  the  will  which  would  best  answer  the  devisor's  gene* 
ral  intention ;  though  by  so  doing  they  might  defieat 
some  particular  intention.    Here  the  general  intent 
was,  that  W.  Dymock  and  his  issue  should  take  first ; 
then  what  construction  would  best  effectuate  that  inten- 
tion ?  It  had  been  argued  by  the  plaintiflfs  counsel  that 
W.  Dymock  took  only  an  estate  for  life,  and  his  children 
an  estate  tail :  but  it  would  be  diflBcult  to  put  two  dif- 
ferent interpretations  on  the  word  'issue;' and,  evea 
if  that  could  be  done,  it  would  not  further  the  intention 
of  the  devisor,  for  there  were  no  cross  remainders  to 
the  children,  and  they  never  can  be  supplied ;  so  that^ 
according  to  the  construction   contended  for,   if  one 
of  the  children  died,  his  share  would  go  over  to  those 
in  remainder,  in  prejudice  of  those  children  who  sur- 
vived ;  which  was  certainly  not  intended  by  the  de- 
visor.    Therefore  his  general  intent  would  be  best 
answered  by  saying,  that  W.  Dymock  took  an  estate 

• 

(ft)  Doe  9.  Ap(»lui9  4  Term  Rep.  83.  («)  1  Burr.  38. 
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Ikrther  than  had  been  done  in  other  cases.  Judg- 
ment was  accordingly  given  that  W.  Dymock  took  an 
estate  tail. 

A  testator  devised  all  his  freehold  messuages^  &c.  to 
his  daughter  Mary  Ayscough,  and  the   heirs  of    her 
body^  lawfully  to  be  begotten,  for  ever,  m  tenants  in 
common,  and  not  as  joint-tenants ;  and,   in   case  his 
said  daughter  should  happen  to  die  before  twenty-one, 
or  without  having  issue  on  her  body  lawfully  begotten, 
then  he  gave  his  freehold  messuages  to  R.  Ayscough  in 
fee.  (p)  J 

Particular  in-  Lord  Kcuyou  said,  k  was  a  rule  of  construction  in 
pre^muit  cases  of  this  kind,  settled  by  a  variety  of  decisions,  but 
Sr^nc^Aun-  particularly  by  that  of  Robinson  r.  Robinson,  that  where 
Id^flSiTthr*'  it  appeared  in  a  will  that  the  testator  had  a  general  in- 
whole  will.  lention  and  also  a  secondary  intention,  and  they  clashed, 
the  latter  must  give  way  to  the  former.  Here  were  no 
words  of  limitation  added  to  the  estate  given  to  the 
children,  (supposing  they  took  as  purchasers ;)  and  yet 
the  renminder  over  was  not'  to  take  effect  till  there  was 
a  general  failure  of  her  issue ;  so  that  there  must  be  an 
estate  to  comprehend  all  her  children  for  ever;  bis 
Lordship  concluded  in  these  words — ''  I  admit  that  in 
this  case  the  testator  intended  that  his  daughter  M . 
Ayscough  should  only  take  an  estate  for  life,  and  that 
her  children  should  take  as  purchasers:  but  then  he 
^so  intended  that  all  the  progeny  of  those  children 
should  take  before  any  interest  should  vest  in  his  more 
/emote  relations.  Now  the  latter  intention  cannot 
be  carried  into  effect,  unless  M.  Ayscough  takes  an 
estate  tail ;  in  order,  therefore,  to  give  effect  to  the 
4evisor*s  general  indention,  according  to  the  fair  con- 
struction of  the  will,  M.  Ayscough  must  take  an  eslate 
tail." 

Henry  Cook  devised  a  messuage   or  tenement  to 
Richard  Cook  for  the  term  only  of  his  natural  life  ; 

0>)  Do€  r.  Smith,  7  Term  R.  531.     1  Burr.  38. 
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tail ;  and,  in  so  determining,  tiie  Couift  wbuld  net  go 
and  after  bis  decease  he  gave  and  devised  the  same  unto 
the  lawful  issue  of  the  said  Richard  Cooiii,  as  tenants  in 
common,  to  whom  he  gave,  devised,  and  bequeathed, 
the  same ;  but  in  case  the  said  Richard  Cook  should 
die  without  leaving  lawful  issue,  then,  and  in  such  case^ 
after  his  -decease,  he  gave  and  devised  the  same  to  Eli- 
zabeth Harding  in  fee.  (9) 

Lord  Kenyon  said,  it  had  been  the  settled  doctrine 
of  Westminster  Hall,  for  the  preceding  forty  or  fifty, 
years,  that  there  might  be  a  general  and  a  particular 
intent  in  a  will,  and  that  the  latter  'must  give  way  when, 
the  former  could  not  othewise  be  carried  intoefiect.- 
That  this  doctrine  had  been  confirmed  by  the  cases- 
of  Robinson  2>.  Robinson,  Roe  v.  Grew,  and  Doe^t);^ 
Snnith.     That '  the  Court  would  best  fulfil  the  parte- > 
tutor  intent  of  the  testator  in  this   case,  by  giving^ 
Ridhard  Cook  only  an  estate  for  life;  but  the  general, 
intent  was  that  all  his  issue  should  inherit  the  entire 
estate  before  it  went  over ;  ^nd  that  intent  could  only 
be  answered  by  giving  him  an  estate  tail,  by  implica-. 
tion  from  the  subsequent  words>  ^'  in  default  of  his 
leaving  issue." 

If  an.  estate  be  devised  to  a  man  for  his  life  with  re-  where  there  u 

a  dense  to  one 

mamders  to  his  first  and  other  sons  indefinitely  in  tail,  ^o^  lire expreas- 
and  then  the  limitation  over  is  introduced  by  the  words  maindento 
''  in  defiEiult  of  issue,"  oir  ''  for  want  of  issue  of  tlie  8on8,*aod^han 
body  of  the  first  taker,"  or  ''  in  default  of  heirs  male,"  ^ve^t^defiluit 
by  these  words  in  such  a  case  the  express  estate  for  life  egti"  for^ 
given  to  the  first  taker  shall  not  be  enlarged  by  con-  u  not  enlarged 
struction  into  an  estate  tail,  for  the  limitations  as  they 
stand  extend  to  all  the  issue  of  the  first  taker.    And  for 
this  the  case  of  Bamfield  v.  Popham  (r)  is  the  leading 
and  standard  authority.     But  if  an  estate  be  given  to  a^ 
*man  for  his  life,  with  limitations  to  his  issue  faUing  short 
of  the  testator's  manifest  intent  to  embrace  all  his  issue 
within  the  scope  of  the  limitations,  and  then   come  the 

(q)  Doe  V.  Cooper,  1  East  R.  229.  (r)  1  P.  Wms.  64. 
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words  "  if  be  shall  die  without  issue^  or  in  deikult  of 
issue/'  these  words  ia  such  a  case  will  reflect  back  as 
estate  tail  upon  the  first  taker,  notwithstanding  his  ex- 
press estate  for  life.  (2) 

The  learned  Editor  of  Peere  Williaois  in  his  note  to 
the  case  of  Bamfield  and  Popham  very  justly  observes, 
that  there  is  no  general  or  fixed  rule  for  the  construc- 
tion of  words  of  this  kind  ;  but  that  Courts  both  of  Jaw 
and  equity  consider  the  raising  of  estates  tail  by  impli- 
cation always  to  depend  upon  the  question  wh^her  lach 
implication  be  necessary,  or  not,  to  effectuate  the  ge- 
neral  intention  of  the  testator :  and  that  this  is  the  true 
and  proper  criterion  appears  strikingly  from  the  case  of 
Langley  v.  Baldwin'.  (3)    That  was  a  case  referred  by 
the  Court  of  Chancery  to  the  Judges  of  the  Court  of 
Common  Pleas  for  their  opinion,  in  the  time  of  Lord 
Trevor  ;   and  the  limitations  ran  thus ; — to  A.  for  JUb 
life  without  in^eaehment  of  toaste,  and  with  a  poioer  &f 
jointuring,  remainder  to  the  first,  second,  and  so  on,  to 
the  sixth  son  of  A.,  and  no  further,  in  tail  mak;  then 
came  the  words,  "  And  if  A.  shall  die  withoi|l  issue 
male  of  his  body,"  remainder  to  B.  in  fee.    itere  not* 
withstanding  the  limitation  to  A.  was  without  impeach* 
ment  of  waste,  and  with  a  power  of  jointuring,  which 
are  usually  coupled  with  a  life  estate,  and  therefore  in 
some  degree  declaratory  of  an  intention  in  the  testator 
to  confine  the  interest  to  the  life  of  the  first  taker,  yet 
the  Judges  of  K.  B.  were  unanimously  of  ofHuion  that 
A.  took  an  estate  tail  by  implication  ;  because  if  there 
should  be  a  seventh  son,  and  the  six  sons  should  die 


(3)  Langley  v.  Baldwin,  correcUj  stated  in  the  case  of  the  At* 
toraey  General  o.  Satton,  1  P.  Wins.  753. 

(3)  In  Ginger  v.  White,  WiUes  348.,  the  C.  J.  observed,  tliat 
this  case  of  Langlej  v.  Baldwin,  was  best  stated  in  1  P.  Wms. 750.  in 
the  Attorney  General  v.  Sutton.  And  in  the  case  of  Alanson  o.  CG* 
thero,  1  Yes.  25.  it  was  observed  by  Lord  Hardwicke,  that  the  case  of 
Langley  v.  Baldwin  was  wrongly  reported  in  Eqnity  Cases  Abridged 
in  the  very  point. 
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without  iasiae,  the  property  would  pags  over  such  seventh 
9on^  and  go  to  a  remote  remainder-roan^  which  could 
not  be  supposed  to  have  been  the  intention  of  the  tes^ 
tator ;  therefore^  to  let  in  such  seventh  son  and  other 
subsequent  sons  to  take  (but  still  to  take  as  issue  male 
of  the  body  by  descent  and  not  by  purchase)  the 
Court  held  that  A.  took^  by  implication  of  law^  an  es- 
tate tail. 

In  the  case  of  Ginger  d.  White  v.  White^  (s)  the  de- 
Yise  may  be  shortly  stated  thus.  The  testator  John  White 
the  elder^  being  seised  in  fee  of  the  premises  in  question^ 
devised  to  J.  for  life^  and  from  and  after  his  decease 
to  the  male  children  of  J.  successively  one  after  another 
as  they  were  in  priority  of  age^  and  to  their  heirs^  and 
In  deikult  of  male  chUdren  of  J.,  then  to  the  female 
children  of  J.  and  their  heirs^  and  in  case  the  said  John 
should  die  without  issue^  then  he  gave  the  house  to  his 
grandson  W. ;  and  upon  these  limitations  in  the  will  it 
was  held  that  J.  took  only  an  estate  for  life ;  in  pro- 
nouncing which  opinion  it  was  said  by  Lord  Chief  Jus* 
tice  WiUes^  thai  to  find  out  what  construction  is  to  be 
put  upon  the  words  of  a  will^  we  ought  in  the  first  place 
to  consider  what  the  intent  of  the  testator  is^  which  is  too 
ciften  the  last  thing  that  is  thought  of.     And^  in  advert- 
ing to  the  case  of  Bamfield  v.  Popham^  he  observed  '^  It 
has  been  said^  that  that  case  has  been  held  not  to  be 
law.    I  am  sure  I  have  heard  it  cited^  at  least  twenty 
times^  in  the  Court  of  Chancery^  and  never  heard  it  con- 
tradicted ;  andj  I  believe^  I  never  shall^  except  by  tliose 
persons  who  know  not  how  to  distinguish  it  (though  the 
distinction  is  plain  and  obvious)  from  some  other  subse- 
quent cases."'  The  learned  Chief  Justice  then  proceeded 
to  point  out  what  those  cases  were  from  which  it  was  so 
distinguishable ;  and  mentioned  particularly  the  case  of 
Langleyr.  Baldwin. 

The  limitations  in  Bamfield  and  Popham  were  to  the 
first  and  otber  sons  indefinitdiy  in  tail  male^  extending 

(0  WtUea  348. 
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to  all  the  issue  which  might  be  born  of  the  body  of  the 
jKrat  taker.     Therefore  in  Bamfield  v.  Popham  there 
was  no  need  of  construing  the  express  estate  for  life 
into  an  estate  tsdl,  since  all  the  issue  in  tail  were  already 
comprehended    under    the  limitations  as    they  stood. 
. And^    as  was  observed   in  the  Attorney  General    v. 
Sutton,  (0  in  such  a  case    the  words   ^'  if  he  shall 
die  without  issue  male/'  shall  be  considered  as  pre- 
dicated of  stick  issue  male ;  and  when  vainly  inserted^ 
and  they  cannot  operate  or  be  of  use^  they  shall  not  be 
construed  so  as  to  merge  and  destroy  an  express  estate 
for  life. 

The  case  of  the  Attorney  General  r.  Sutton  (u)  was 
to  the  same  effect,  which  was  shortly:  this  :  One  seised 
.in  fee  devised  his  lands  to  his  nephew  for  his  life^  re- 
mainder to  his  first  and  second  sons  in  tail  male  sue- 
xessivelyy  (without  carrying  the  limitations  further  to  his 
other  sons,)  and  after  his  said  nephew's  death,  mtiumt 
is9ue  male  of  his  body,  then  the  remainder  over  to  trus- 
tees, for  charities.  And  here  the  case  of  Langley  and 
'Baldwin  was  relied- upon  as  expressly  in  point;  and- the 
difference  was  taken  between  that  case  and  the  case 
of  Bamfield  r.  Popham,  in  which  the  limitation  was 
to  the  first  and  every  other  son  and  sons  in  tail  male 
successively,  and  so  comprehending  all  the  issue  male 
of  the  first  devisee  indefinitely.  This  case  passed 
through  several  stages  of  adjudication  :  but  the  words 
''  and  if  he  shall  die  without  issue  male  of  his  body" 
were  at  length  adjudged  to  give  an  estate  tail  to  the  first 
devisee. 

In  Robinson  v.  Robinson,  (x)  the  limitation  was  to 
Lajuncelot  Hickes  for  his  life,  and  no  longer,  and  after 
bis  decease,  to  such  son  as  he  should  have,  lawfuBy  to 
be  begotten  ;  and  m  (f^uft  of  such  issue  then  to  the 
testator's  right  heirs ;  and  these  words,  in  drfauU  of 
issue,  were  held  to  give  to  the  fttther  an  estate  tail ;  for 
it  was  plain  the  testator .  did  •  not  design  that  his  hein 

(0  1  P.  WmB.  753,  (u)  IM.  (x)  1  Burr.  58. 
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at  law  should  take  until    his  lineal  posterity  was  ex- 
tinct. 

In  the  Attorney  General  v.  Sutton  the  express  limit- 
ations went  no  fiirlher  than  to  the  second  son.  In 
Langley  t;.  Baldwin,  the  estate  was  expressly  carried  to 
the  sixth  son,  and  no  further.  And  in  the  recent  case  of 
Wight  V.  Leigh,  (y)  the  words  of  the  will  gave  only 
life-estates  to  the  sons. 

In  all  these  cases  the  intention  of  the  testator  was 
plain,  that  the  remainder  over  should  not  take  place 
until  the  lineal  descendants  of  the  first  taker  should 
be  exhausted  ;  to  carry  which  general  intention  into 
eifect,  it  was  necessary  to  enlarge  the  life  estate  given 
to  the  first  taker  into  an  estate  tail.  But  in  Bam- 
field  V.  Popham,  the  specified  limitations  carried  the 
estate  to  all  the  possible  issue  of  the  first  taker^  in  suc- 
cession. 

In  the  consideration  of  this  point,  whether  the  words  iwue  co-ex- 
be  '^  in  default  of  issue  male/'  or  ''  in  default  of  heirs  hein  m&xe,  or 
male,"  they  are  of  the  same  force  in  a  will.  body.°^  ^^'^ 

In  the  case  of  Doe  v.  Aplin,  (z)  two  of  the  learned 
Judges  observed  upon  the  word  ^'  issue,"  that  it  was 
equal  in  extent  in  a  will  to  the  words  "  heirs  of  the 
body ;"  and  the  saying  of  Mr.  Justice  Rainsford(a)  was 
cited^  '^  that  the  word  '  issue'  is,  ex  vi  termini^  nomen 
collectivumy  and  takes  in  all  the  issue  to  the  utmost  ex- 
tent of  the  family,  as  far  as  the  words  '  heir  of  the 
body*  would  do." 

It  is  old  and  settled  law  that  if  a  man  devise  an  estate,  a  Umiutionto 
to  another,  in  words  that  priiAarily  import  the  fee  simple,  hein  may^be 
yet  the  subsequent  words  may  controul   the    devise,  g^^acnt 
and  reduce  the  gift  to  an  estate  tail.     Therefore,  if  ^,°^^'  ^^^ 
a  testator  devise  lands  to  A.   and  his  heirs^  and  after- 
wards  devise  the  same  lands  to  another,   in  case  A. 
dies  without  issue,  A.'s  estate  is  reduced  to  an  estate 
tail ;  the  word  '  heirs'  being  understood  in  the  restricted 

(j^)  15  V«s.  J.  564.  («)  1  T.  R.  82. 

(fl)  Finch  282,,  and  sec  the  case  of  King  v.  Melliog,  229. 
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sense  of  '  heirs  of  the  body/  Otherwise  the  limita- 
tion over  could  not  vest  according  to  the  intention  of 
the  devisor ;  for  the  law  does  not  carry  its  favour  to- 
vtrards  wills  so  far  as  to  suffer  the  limitation  of  a  fee 
upon  a  fee. 

Accordingly,  in  a  very  early  case>  (6)  where  a  man 
devised  lands  to  A.,  his  daughter^  and  her  heirs,  and 
if  she  died  without  issue  in  the  life-time  of  her  sister 
B.,  that  it  should  remain  to  B.  and  her  heirs :  three 
judges  held  this  to  be  an  estate  tail  in  A. ;  against  the 
opinion  of  Dyer,  who  thought  that  A.  took  only  a  fee- 
simple  conditional.  But  the  resolution  of  the  three 
Judges  has  been  since  established  by  an  uniform  series 
of  decisions,  (c) 

In  Brice  v.  Smith,  {d)  this  rule  of  construction  was 
considered  applicable  to  the  case  where,  afler  a  de- 
vise by  a  testator  of  his  freehold  messuage  to  his  son 
P.  B.  and  his  heirs  for  ever,  on  condition  of  his  pay- 
ing a  sum  of  money  to  W.  B.,  the  following  clause  was 
added, — ^^  Item,  my  will  and  mind  is,  that  in  case  any  of 
my  said  children,  unto  whom  I  have  bequeathed  any  of 
my  real  estates,  shall  die  without  issue,  then  I  give 
the  estate  of  him  so  dying  unto  his  or  their  right  h^rs 
for  ever."  In  this  case  it  was  said  that  though  heirs 
would  have  been  construed  heirs  of  the  body,  in  case 
the  remainder  had  been  devised  over  to  a  stranger,  it 
would  be  otherwise  in  the  case  before  the  Court,  be- 
cause the  remainder  was  devised  over  to  the  heirs  of 
the  person  so  dying  without  issue.  But  Lord  C.  J. 
Willes,  who  delivered  the  opinion  of  the  Court,  said, 
'^  that  though  this  distinction  had  seemed  at  first  to  be 
of  some  weight ;  yet,  that  when  considered,  it  made  do 
difference  in  reason  or  law.  That  even  in  grants,  if 
there  were  words  that  created  an  estate  tail,  the  grantee 

(6)  Clatche's  case,  Dyer  330. 

(c)  Soule  V.  Gerrard,  Cro.  £1.  525.  Dutton  v,  Engram,  Cro.  Ja. 
427.  Chadock  r.  Cowlej,  Cro.  Ja.  695. ;  and  particalarij  the  case  of 
Fitzgerald  v.  Leslie,  3  Bro.  P.  C.  154. 

id)  WiUes  1. 


CHAP.  II.  ^  6.]  By  what  words  an  Estate  tail  passes.  493 

would  have  an  estate  tail^  thoug^h  the  next  remainder 
was  limited  to  his  heirs.  And  nothing*  was  more  common 
in  settlements  than  to  limit  an  estate  to  a  man  and  the 
heirs  of  his  body^  remainder  to  his  right  heirs ;  and 
for  this  plain  reason — to  prevent  his  disinheriting  his 
issue^  except  by  some  solemn  act  done  in  his  lifetime." 
The  Court  were  all  clearly  of  opinion  that  P.  B.  took 
an  estate  tail. 

Although  there  was  a  charge  upon  the  devisee  in  a  charge  an- 
respect  of  the  estate^  that  circumstance  appeared  to  have  no  differenceai 
no  weight  in  the  case  last  mentioned^,  not  being  adverted  gtructloA.'^ 
to  either  by  the  bar  or  by  the  bench.     But  in  Duttont?. 
Ingram,  (e)  a  question    of  this  sort  arose.     William 
Goldwell,  seised  of  lands  in  fee,  devised  them  to  his  wife 
for  life,  and  after  her  death  to  John  his  eldest  son  and 
to  his  heirs,  upon  condition  that  he,  as  soon  as  the  land 
should  come  to  him  in  possession,  should  grant  to  Ste- 
phen, his  second  son,  and  kis  heirSy  an   annual  rent  of 
four  pounds  out  of  the  said  tenements  ;  and  that  if  the 
said  John  died  zvithout  heirs  of  his  body,  that  the  land 
should  remain  to  the  said  Stephen  and  the  heirs  of  his 
body. 

The  first  question  was,  whether  John  had  an  estate 
in  fee  by  the  devise,  which  was  to  him  and  his  heirs, 
upon  condition  that  he  should  grant  a  rent  to  Stephen 
and  his  heirs,  whereby  the  intent  was  shewn,  as  it  was 
said,  that  he  should  have  a  fee  ;  otherwise  he  could  not 
legally  grant  such  a  rent  to  have  continuance  after 
his  death.  But  it  was  resolved  to  be  an  estate  tail ;  for 
being  limited  that  if  he  died  without  issue^  then  it  should 
go  to  Stephen,  and  the  heirs  of  his  body,  that  shewed 
what  heirs  of  John  were  intended,  viz.  heirs  of  the 
body.  But  yet,  by  the  limitation  of  the  will,  he  was  to 
make  a  grant  of  the  rent,  which,  being  by  appoint- 
ment  of  the  donor,  was  not  contra  formam  donatoris, 
but  stood  with  the  gift,  ahd  should  biiid  the  issue  in  tail. 
And  in  a  much  later  case,  (/)  where  J.  B.  devised  to 

(e)  Cro.  Jac.  427.  (/)  Roe  v.  Avis,  4  T.  R.  605. 

2l2 
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his  wife  for  life^  and  after  her  decease  to  be  equally  di- 
vided <ainong  his  four  children.  A.,  B.^  C,  D.^  and  to 
each  of  them  and  their  heirs  for  ever^  share  and  share 
alike  rand  in  case  they  should  be  minded  and  agree 
among  themselves  to  sell  the  estate,  they  should  have 
equal  shares  of  the  monies  from  thence  arising ;  but  if 
they  agreed  to  keep  the  estate  whole  together,  then  all 
the  rents,  issues,  and  profits  thereof,  should  be  equally 
paid  and  divided  between  them  and  to  the  several  and 
respective  heirs  of  them  on  their  bodies  lawfully  be- 
gotten, share  and  share  alike  :  it  was  held  that  the  child' 
ren  of  J.  B.  took  only  estates  tail  in  their  respective 
fourths.  For  though  it  was  given  to  them  and  their  heirs, 
and  they  had  also  a  power  of  selling  the  estate  by  the 
former  part  of  the  devise;  yet  the  subsequent  words^  '^  to 
the  several  and  respective  heirs  of  them  on  their  bo- 
dies lawfully  begotten"  restrained  the  operation  of  the 
former  words^  and  reduced  the  estate  devised  to  an  es- 
tate tail,  (g) 

Where  a  man  devised  lands  (h)  to  A.  liis  son  ^br  ever, 
and  after  his  decease  remainder  to  his  heir  male  for  ever, 
with  other  remainders  over,  it  was  holden  an  estate  tail 
in  A. ;  for,  though  the  first  devise  being  to  him  forever, 
would  give  him  the  fee-simple  ;  yet  the  subsequent 
words  to  his  heir  male  shewed  what  sort  of  inheritance 
the  devisor  intended  him. 
Of  the  rule  .  The  words  for  ever  in  this  case,  bv  force  of  the  suc- 
called  the  rule  cecdiug  words,  wcrc  rendered  inoperative ;  and  then  the 
CMC.  ^^*  case  was,  as  if  the  first  limitation  had  been  to  A.  gene- 
rally, or  for  his  life,  with  remainder  to  his  heir  male, 
and  in  a  will  is  the  same  as  if  the  remainder  had  been  to 
the  heirs  male  of  his  body,  which  is  executed  in  the 
ancestor,  and  gives  him  an  immediate  estate  tail;  in 
virtue  af  a  rule,  which  has  been  most  copiously  dis- 
cussed in  the  fifth  section^  of  Mr.  Fearne's  Contingent 
Remainders,  who  has  explained  it  in  all  its  variety  of  ap- 

(g)  See  also  to  the  same  effect  Doe  v.  Rivers,  7  T.  R.*  276.  and 
Doe  V.  Whichelo,  8  T.  R.  211. 
(*)  Roll.  Abr.  836. 
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plication^  and  with  all  the  distinctions  which  negatively 
mark  its  boundaries. 

The  lineaments  of  the  rule  alluded  to  (which  it 
would  be  an  idle  shew  of  learning  to  treat  of  at  large 
in  this  place^  instead  of  referring  the  Reader  to  those 
publications^  which  have  been  distinctly  devoted  to  the 
consideration  of  it,)  (h)  we  will  endeavour  in  a  few 
pages  to  make  intelligible  to  the  student. 

An  estate  for  life  to  A.,  remainder  to  his  heirs  or  to  the 
heirs  of  his  body,  is  not  an  estate  in  A.  for  his  life,  with 
a  contingent  remainder  to  his  heirs  or  the  heirs  of  his  body^ 
but  an  immediate  estate  in  fee  or  in  tail  in  A.    So  if  A., 
by  will  or  otherwise,  has  an  estate  of  freehold  limited 
to  him,  and  the  same  instrument  contains  a  subsequent 
limitation  to  his  right  heirs  or  to  the  heirsi  of  hisbody^ 
after  some  other  estate  for  life,  or  in  tail,  interposed  be- 
tween such  limitation  of  the  first  estate  to  him,  and 
such  subsequent  limitation  to  his  heirs  or  heirs   in  tail, 
this  remainder  to  the  heir  or  heirs  of  the  body  of  A. 
vests  in  A.  as  a  remainder,  and  is  transmitted  through 
him  by  descent  as  from  ancestor  to  heir ;  the  general 
rule  being  this,  that  whensoever  the  ancestor  takes  any 
estate  of  freehold,  whether  it  be  or  be  not  such  as  may 
determine  in  his  lifetime,  and  there. is  afterwardsi  in 
the  same  conveyance  an  unconditional  limitation. to  his 
right  heirs,  or  heirs  in  tail,  (either  immediately,  and 
without  the  intervention  of  any  mean  estate  of  freehold 
between  his  freehold  and  the  subsequent  limitation  to 
his  heirs,  or  mediately,  that  is,  with  the  interposition  of 
such  mean  estate),  there,  such  subsequent  limitation  to 
the  heirs,  or  heirs  in  tail,  vests  immediately  in  the  an- 
cestor, and  does  not  remain  in  contingency  or  abeyance; 
with  this  distinction,  that  where  such  subsequent  Kmita- 
tion  is  immediate,  it  then  becomes  executed  in  the  an- 
cestor, forming,  by  its  union  with  his  particular  free- 
hold, one  estate  of  inheritance  in  possession  :  but  where 
«uch  limitation  is  mediate^  it  is  then  a  remainder  vested 
in  the  ancestor  who  takes  the  freehold^   not  to  be  exe- 

(h)  See  the  able  Treatise  of  Mr.  Preston  on  this  subject* 


48^  Construction  ofWiUs.  [part  hi. 

cuted  in  possession  till  the  determination  of  the  pre- 
ceding mean  estates.     Thus^  if  there  be  an  estate  to  A. 
for  his  life^  or  during  the  life  of  C.  or  any  other  sole 
estate  of  freehold^  remainder  to  the  heirs  of  the  body 
of  A.^  this  is  an  estate  tail  executed  in  possession  in  A. : 
but  if  there  be  an  estate  to  A.  for  his  life^  or  during 
the  life  of  C.^  or  any  other  estate  of  freehold,  remainder 
to  B.  forlife^  remainder  to  the  heirs  of  the  body  of  A  ., 
this  is  only  a  present  freehold  in  A.^  with  a  vested  re- 
mainder to  him  in  tail^  to  take  effect  in  possession  after 
the  determination  of  B/s  estate. 

Where  the  limitation  to  the  heirs^  or  to  the  heirs  of  the 
body  of  any  ancestor  taking  the  preceding  freehold^  is 
contingent^  as  where  it  is  to  two  or  more  for  their  liyes^  re- 
maindei;to  the  heirs  of  the  survivor^  even  thou^  the  es* 
tate  so  limited  could  by  no  possibility  have  vested  in  the 
ancestor^  as  in  the  case  of  a  gift  to  two  for  their  joint 
lives^  remainder  to  the  heirs  of  the  one  dying  firsts  the 
heir  still  takes  by  descent,  (i)  If  such  contingency  on 
which  the  vesting  is  made  to  depend  happen  in  the 
lifetime  of  the  ancestor^  the  remainder  then  becomes  a 
vested  remainder^  and^  as  such^  attaches  in  the  ancestor. 
So  that  whether  limited  on  a  contingency^  or  so  as  that 
it  may  immediately  vest^  it  is  the  ancestor's  estate^  and 
the  heir  can  only  take  by  descent.  (I) 

(0  Co.  LitL  378.  b. 


Probable  origin       (^)  "^^^  ™<^**  probable  origin  of  the  rule  is  to  be  found  in  the  spirit 
of  the  rule.        and  exigency  of  the  feudal  system,  of  which  it  was  the   established 

principle,  that  the  heir  should  not  take  even  the  contingent  remainder 
of  an  estate  as  a  purchaser  where  the  ancestor  took  a  previous  estate 
of  freehold  by  the  same  conveyance ;  because  by  a  different  construe- 
tion  the  lord  would  be  deprived  of  the  fruits  of  his  tenure,  and  the 
heir  enabled  to  take  the  inheritance  in  a  character  that  would  exempt 
him  from  the  feudal  burthens.  And  although,  by  the  abolition  of  te- 
nures, the  foundation  failed  which  gave  rise  to  this  constractioii, 
the  importance  of  preserving  (consistency  and  uniformity  in  the  law 
continued  to  the  rule  its  technical  authority,  and  generalized  its  ap- 
plication to  all  iustruments  by  which  real  property  could  be  passed  and 
transferred. 
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But  if  by  the  wording  of  the  contingent  limitation  a 
clear  intention  is  manifested  to  use  the  word  '  heirs' 
merely  as  a  description  of  the  person  to  take^  the  party 
so  designated"  acquires  by  the  happening  of  the  con- 
tingency an  estate  by  purchase  or  first  acquisition^  and 
becomes  the  stock  from  which  a  new  inheritance  is  de- 
rived. 

It  has,  however,  with  great  perspicacity,  been  re- 
marked by  Mr.  Peame,  that  when  the  words  '  heirs 
male  of  the  body'  operate  as  words  of  purchase, 
that  is,  when  they  do  not  attach  in  the  ancestor,  but 
vest  in  the  person  answering  the  description  of  such 
special  heir,  they  appear  to  have  a  sort  of  equivocal  or 
mixed  effect ;  for,  though  they  give  the  estate  to  the  spe- 
cial heir  originally,  and  not  through  or  from  his  ancestor, 
yet  the  estate  which  he  so  takes  has  such  a  reference 
to  the  ancestor,  as  to  pursue  the  same  course  of  suc- 
cession as  if  it  had  attached  in  and  descended  from 
the  ancestor. 

Thus  a  limitation  to  the  heirs  male  of  the  body  of  B., 
(where  no  estate  is  given  to  B.  himself,)  though  it  ori- 
ginally attaches  in  his  heirs  male  under  that  special  de« 


Since,  however,  the  original  reason  of  the  rule  has  ceased  to  exist, 
though  Courts  of  law  and  equity  have  recognized  the  importance  of  ad- 
hering to  the  technical  import  of  instrumental  language  on  whatever 
principle  the  same  may  have  been  grounded,  if  once  settled  by  usage ; 
yet,  as  the  exigency  is  gone  which  gave  rise  to  the  rule,  the  Courts  have 
been  readily  disposed  to  consider  cases  out  of  its  controul,  where  an 
intent  inconsistent  with  its  application  could  be  plainly  and  decisively 
collected  from  the  language  of  a  will. 

It  is  proper  to  be  observed,  however,  that  this  account  of  the  origin 
of  the  rule  was  doubted  by  Mr.  Justice  Blackstone  in  his  argu- 
ment in  the  case  of  Perrin  v.  Blake,  who  was  rather  inclined  to  believe 
that  one  purpose  of  its  establishment  might  be  to  prevent  the  inherit- 
ance from  being  in  abeyance  ;  and  another,  which  was  opposite  to  the 
genius  of  the  feudal  institutions,  to  facilitate  the  alienation  of  land  by 
giving  the  dominion  to  the  ancestor,  which  would  be  throwing  it  one 
generation  sooner  into  the  track  of  commerce.  Mr.  Hargrave  ascribed 
the  rule  to  the  general  policy  of  preventing  a  real  descent  from  as- 
suming the  qualities  and  properties  of  a  purchase. 
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scription,  and  so  far  operates  as  by  purchase,  yet  it  not 
only  gives  such  heir  an  estate  in  tail  male,  without 
any  express  words  of  limitation  to  the  heirs  male  of  his 
own  body ;  but  such  an  estate  tail  as  will,  on  fe.ilure  of 
his  issue  male,  go  in  succession  to  the  other  heirs  male 
of  the  body  of  B.  in  the  same  course  as  if  the  estate 
tail  had  descended  from  B.  himself. 

Thus  the  limitation  above  supposed  does  not  operate 
strictly  as  a  descent,  because  the  estate  never  did  or 
could  attach  in  the  ancestor ;  neither  is  it  in  its  effect 
altogether  a  purchase,  because  it  devolves  in  the  same 
course  of  succession  as  it  would  have  done  under  a  de- 
scent. 

On  failure  of  issue  of  the  first  special  heir  of  B.^  it 
would  go  to  the  other  heirs  falling  under  the  same  de- 
scription. - 

And  where,  between  the  estate  of  freehold  given  to 
A.,  and  the  subsequent  limitation  to  his  heirs,  or  beirs 
of  his  body,  contingent  estates  are  limited  to  others, 
though  in  such  a  case  there  is  nothing  interposed  to 
prevent  the  immediate  union  of  the  limitations  to  the 
ancestor  and  his  heirs,  yet  such  union  does  not  operate 
to  merge  the  freehold  in  A.  necessary  to  support  the  in- 
tervening contingent  limitations ;  but  the  two  limita- 
tions are  united  and  executed  in  the  ancestor,  only  until 
such  time  as  the  intervening  limitations  become  vested, 
and  then  open  and  become  separated  in  order  to  let  in 
such  intervening  limitations  as  they  arise.  Thus  in 
Lewis  Bowles'  case,  (m)  where  there  was  a  limitation 
to  husband  and  wife  for  their  lives,  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail,  remainder 
tp  the  heirs  male  of  the  bodies  of  husband  and  wife, 
the  Court  resolved  that  it  was  an  estate  tail  executed  in 
the  husband  and  wife  sub  modo,  that  is,  so  as  not  to 
merge  the  estates  for  life  absolutely,  bjit  executed 
only  till  the  birth  of  the  first  son  :  and  then  the  estates 
should  become  divided  by  operation  of  law,  and  the 

(m)  11  Rep.  80. 
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husband  and   wife  become  tenants  for  their  lives,  re- 
mainder to  their  first  and  other  sons^  remainder  to  bus- 

* 

band  and  wife  in  tail. 

But  for  this  junction  of  the  two  estates  to  take  place  Forthejunc- 
in  the  case  of  husband  and  wife,  the  remainder  must  be  estates,  to  ule 
the  same  in  quality  with  the  preceding  limitation^  that  ^f^^^T 
is,  if  the  limitation  of  the  freehold  be  joita,  the  sub-  ^J^^^^ 
sequent  limitation  of  the  inheritance  must  be  joint  also,  "Jjjjj"  "** 
as  in  the  case  of  Lewis  Bowles  just  mentioned.     If 
there  be  a  limitation  to  the  wife  for  her  life,  remainder 
to  the  heirs  of  the  body  of  husband  and  wife,  no  inherit- 
ance is  executed  in  the  wife.     So,  if  the  limitation  of 
the  freehold  be  not  joint  but  successive,  as  to  one  for 
life,  remainder  to  the  other  for  life,  remainder  to  the 
heirs  of    their  two  bodies,  the  ultimate  limitation  is 
not   executed  in  possession,  but  the  husband  and  wife 
take  a  joint  remainder  in  tail.    Though  in  the  case  of 
a  limitation  to  A.  for  life,  remainder  to  the  right  heirs 
of  him  and  B.,  a  stranger,  (B.  being  alive  at  the  time,) 
the  ulterior  limitation  is  said  to  be  executed  immediately 
in  A.  for  a  moiety,  (n) 

For, this  rule  to  apply  there  must,  of  course,  be  an  Notmaterua 
estate  in  the  ancestor :  but  it  is  the  same  in  consequence  Tstotoln  the 
whether  this  estate  is  in  him  by  express  limitation,  orim-  "preSumitol 
plication,  or  by  resultancy  ;  (o)  so  as  both  the  estates  ^^^  *™p^*" 
be  legal,  or  both  equitable,  for  otherwise  the  union  can- 
not take  place.  ( p) 

If  the  limitation  to  the  ancestor  be  succeeded  by  J/  ^'>«  WmittL" 
a  limitation   to   the   heir  or   heir  male,   or  next  heir  cestorbefoi- 
male   in   the  sing^ular  number,  the   rule  above   men- miutiontothe 
tioned  operates  to  make  this  an  expansion  of  the  first  in^es?4?iar 
estate  into  an  estate  tail :  (g)  but  if  words  of  limitation  ^ol^si^** 
are  superadded  to  such  previous  limitation  in  the  sin-  f^^*^V-2L™** 

(n)  2  Roll.  Abr.  417.  pi.  6.  and  see  Roe  v.  Quartley,  1  T.  R.  630. 

(o)  Pibus  V.  Mitford,  1  Vent.  372. 

(p)  Venables  et  Ux.  r.  Morris,  7  T.  R.  342, 438. 

iq)  See  Welkins  V.  Whiting,  1  Roll.  Abr.  836.  Barley's  case  cited 
by  Hale,  C.  J.,  1  Vent.  230.  White  v.  Collins,  Com.  Rep.  289.  Mil- 
ler V.  Seagrave,  Rob.  Gav.  96.  Trollop  v.  Trollop,  ibid*  and  Ambl.  453. 
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^lar  number^  the  person  answering  the  description  of 
heii"  takes  by  purchase^  and  becomes  the  root  of  a  new 
inheritance^  the  stock  of  a  new  descent^  and  the  nife 
under  consideration  has  no  influence  on  sucli  a  case.  StiH 
however,  if  the  first  words  of  limitation  are  in  the  plural, 
words  of  superadded  limitation  engrafted  upon  tbem 
will  not  convert  them  into  words  of  purchase.  Id 
Archer's  case^  (r)  lands  were  devised  to  A.  for  life^  re- 
mainder to  the  next  heir  male  of  A.,  and  to  the  heirs 
male  of  the  body  of  the  next  heir  male.  A's  estate  was 
adjudged  to  be  only  an  estate  for  life^  and  the  remain- 
der to  the  next  heir  male  to  be  a  good  contingent  re- 
mainder taking  effect  in  him  by  purchase.  But^  io  the 
great  case  which  gave  the  name  to  the  rule,  (s)  the  li- 
mitation was  to  the  use  of  the  heirs  of  the  body  of  E.^ 
lawfully  begotten,  and  of  the  heirs  of  the  body  of  such 
heirs  male  lawfully  begotten,  remainder  over,  in  virtue 
of  which  limitation  E.  took  an  estate  tail. 

Nevertheless,  if  the  superadded  words  limit  an  es* 
tate  of  a  different  nature  from  that  which  the  ancestor 
would  take  by  virtue  of  the  first  limitation  to  his  heirs  or 
heirs  male,  as  if  there  be  a  limitation  to  A.  for  his  life, 
and  after  his  decease  to  the  use  of  his  heirs^  and  the  heirs 
female  of  their  bodies ;  the  rule  in  question  seems  to  be 
excluded.  For  such  superadded  words  of  limitation 
to  exclude  the  rule,  they  must  describe  an  estate  de- 
scendible in  a  different  course,  and  to  different  persons, 
as  special  heirs^  from  those  to  whom  the  previous  limita- 
tion woukl  carry  the  estate ;  for  if  the  devise  be  to  A. 
for  life,  and  after  his  decease  to  the  heirs  of  his  body 
begotten,  and  their  heirs  for  ever,  A«  clearly  takes  an 
estate  tail. 

Fer^vjS^e.      ^^^  ^**®  which  has  given  rise  to  the  fullest  discos- 

sion  of  the  rule  of  law,  usually  designated  as  the  rule 
in  Shelley's  case,  is  the  case  of  Pcrrin  v,  Blake^  (0 

(r)  2  Rep.  66.  («)  Shelley'g  case,  1  Rep.  9S/ 

(0  4  Burr.  2579.     1  Blackst  Rep-  672.  Hargr.  Law  Tn  49a  See 
abo  CoUecianea  Juridical  Vol.  I.  p.  289. 
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\yhich,  may  be  thus  shortly  stated.  W.  Williams  de- 
vised as  follows : — ^^  Should  my  wife  be  ensient  with 
child  at  any  time  hereafter^  if  it  be  a  male^  I  give  my 
estate  real  and  personal  equally  to  be  divided  between 
the  said  iifkfant  and  my  son  John  Williams^  when  the 
said  infant  shall  attain  the  age  of  twenty-one.  Item,  it 
is  my  intent  and  meaning  that  none  of  my  children  shall 
sell  or  dispose  of  my  estate  for  longer  term  than  his  life  ; 
and  to  that  intent  I  give^  devise^  and  bequeath  all  the 
rest  and  residue  of  my  estate  to  my  son  John  Williams 
and  the  said  infant  for  the  term  of  their  natural  lives ; 
the  remainder  to  my  brother-in-law  J.  6.  and  his  heirs^ 
for  and  during  the  lives  of  my  son  John  Williams  and 
the  said  infant^  the  remainder  to  the  heirs  of  the  bodies 
of  my  said  sons  John  Williams  and  the  said  infant  law- 
fully begotten  or  to  be  begotten  ;  the  remainder  to  my 
daughters^  &c.  No  other  son  was  born  ;  and  the  question 
was  what  estate  John  Williams  took  under  this  will  ? 

YateSj  J.,  with  great  strength  of  argument^  main- 
tained that  he  took  an  estate  tail ;  but  it  was  decided  by 
Lord  Mansfield^  C.  J.^  and  the  other  two  Judges  of  the 
Court  of  King's  Bench^  that  he  took  an  estate  for  life 
only^  such  being  the  clear  intent  of  the  testator  as  in- 
dicated by  the  expressions  of  the  will.  This  judgment 
in  the  King's  Bench  was  reversed  by  a  majority  of  the 
Judges  in  the  Exchequer ;  and,  the  case  being  after- 
wards carried  to  the  House  of  Lords^  the  dispute  was 
compromised^  and  the  writ  of  error  withdrawn. 

The  case  has  been  taken  up  and'supported^  with  great 
force  of  reasoning  against  the  decision  of  the  Court  of 
K.  B.,  by  the  late  Mr.Pearne ;  and  has  been  th§  subject 
since  of  repeated  disquisition. 

On  the  ground  that  in  Perrin  v.  Blake  the  limitation 
to  the  heirs  of  the  body  after  the  life  estate  to  the  an- 
cestor was  general,  unrestrained  to  any  interest  less 
than  the  inheritance,  nor  made  the  root  of  any  new  in- 
heritance by  the  annexation  of  words  of  new  limita- 
tion upon  it ;  and  entirely  uncorrected  and  unexplained 
by  any  kind  of  preceding  or  subsequent  limitations  to 
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sotis,  or  objects  of  a  particular  designation,  Mr.  Feane 
contended  with  great  earnestness  and  effect  that 
the  limitation  in  question  fell  within  the  rule  fur- 
nished by  Shelley's  case. 

The  same  writer  has  with  great  labour  of  illustra- 
tion maintained,  that  until  1769,  when  Perrin  v.  Blake 
was  before  the  King's  Bench,  there  haid  occurred 
no  case  where  a  perfect  limitation  to  the  heirs,  or 
heirs  of  the  body  in  the  plural  number,  unqualified  by 
any  accompanying  limitation  to  sons,  daughters,  or 
children,  (by  reference  to  which  the  general  force  of 
the  word  heirs,  &c.  might  be  restrained)  preceded  by  a 
limitation  of  the  legal  estate  for  life  to  the  ancestor,  in 
the  same  deed  or  will,  had  been  held  not  to  attach  in 
that  ancestor,  but  to  go  to  the  heir  by  purchase. 

To  exhibit  the  full  force  and  latitude  of  the  rule  in 
question,  Mr.  Feame  has  produced  a  long  list  of  cases, 
some  of  which  shall  be  laid  before  the  Reader. 
.  A.  seised  of  a  copyhold  in  fee  surrendered  it  to  the 
use  of  his  will,  and  afterwards  devised  it  to  B.  for  his 
life,  the  remainder  to  his  heir  of  his  body  begotten  for 
ever :  it  was  held  that  the  heir  of  B.  took  by  descent,  and 
not  by  purchase,  (u) 
Where  the  first      And  whcrc  a  tcstator  devised  to  his  son  J.  certain 

estate  It  exnress 

for  life,  rule     ]ands,  to  hold  the  same  to  him  for  life,  for  and  upon  the 

use,  conditions,  and  limitations  thereafter  limited  ;  and 

after  his  decease,  then  to  the  use  of  the  heirs  male  of 

his  body ;  and  for  default  of  such  issue  to  his  son  W. 

and  the  heirs  male  of  his  body,  remainders  over ;  here 

also,  notwithstanding  the  limitation  was  express  to  J.  for 

his  life  under  the  conditions,  &c.,  it  was  held  that  J. 

took  an  estate  tail  by  virtue  of  the  subsequent  limitation 

to  the  heirs  male  of  his  body,  (v) 

So  though  the    .    And  in  another  case  where  land  was  devised  to  trus* 

b^coupiedwith  tccs  and  their  heirs,  upon  trust  to  permit  A.  to  receive 

johiieDaocy     ^^^  ^^^^  ^^^  profits  for  his  life,  and  then  to  stand  seised 

to  the  use  of  the  heirs  t)f  the  body  of  A.,  with  apro- 

(«)  Pausey  v.  LowdaH,  2  Roll.  Abr.  794.     Styl^244. 
(v)  Rundall  v.  Ecly,  Cart.  170. 
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viso  that  the  trustees  and  A.  might  make  a  jointure  for 
his  wife^  it  was  decided  that  A.  took  an  estate  tail^  not- 
withstanding the  inference  afforded  by  the  power  con- 
ferred on  him  of  making  a  jointure^  the  same  also  being 
made  to  depend  upon  the  concurrence  of  the  trus* 
tees,  (x) 

In  this  case  the  strength  of  the  general  rule  prevailed 
against  all  arguments  of  intention. 

Again^  where  a  testator  bequeathed  the  surplus  of 
his  personal  estate  to  be  laid  out  in  lands^  to  be  settled 
on  B.  for  life^  and  after  his  decease  to  the  heirs  male  of 
the  body  of  B.  lawfully  to  be  begotten^  and  the  heirs 
male  of  the  body  of  every  such  heir  male^  severally  and 
successively  as  they  should  be  in  priority  of  birth^  every 
elder  and  the  heirs  male  of  his  body  to  be  preferred  to 
every  younger ;  and  for  want  of  such  issue  to  his  bro- 
ther C.  for  his  life^  and  after  his  decease  to  the  heirs 
male  of  his  body  begotten^  &c.  Lord  Cowper  directed 
a  case  to  be  made  for  the  opinion  of  the  Judges  of 
K.  B.^  upon  which  three  Judges  against  one  held  it  to 
be  ah  estate  tail ;  and  the  Chancellor  decreed  accord- 
ingly-Cv) 

So  in  a  case  upon  an  appeal  to  the  Council,  where 

the  testator  devised  to  L.  for  life,  then  to  the  heirs 
of  the  body  of  L.  and  their  heirs  ;  and  if  she  died  with- 
out such  heir  of  her  body  then  over :  L.  was  held  to 
have  by  such  limitation  an  estate  tail,  (z) 

And  in  a  case  where  a  conveyance  was  directed  by  a  so  although 
will  to  be  made  to  one  for  her  life  without  impeachment  Sc  S^tthont 
of  waste,  remainder  to  the  issue  of  her  body,  remainder  ^pJJJ^"*"' 
oVer,  Lord  Talbot  said  he  should  have  made  no  diffi- 
culty of  determining  it  to  be  an  estate  tail,  had  it  been 
an  immediate  devise,  although  the  words  were  not  heirs 
but  issue  of  the  body,  which  is  not  so  appropriate  a 


(x)  Broughton  v.  Langley,  2  Lord  Raym.  879. 
Of)  Legate  v.  Sewell,  1  P,  Wms.  87.  and  see  the  Observations  of 
Lord  Uardwicke,  2  Ves.  567. 
(0  Morris  v.  Lie  Ga j,  2  Burr.  }  102. 
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term  as  the  word  heirs  to  express  an  estate  to  pass  by 
transmission,  (a) 

In  the  case  of  Paptllon  v.  Voice^  {h)  where  by  one  of 
the  clauses  in  the  will  lands  were  devised  to  B.^  miihfmt 
impeachment  of  wastty  remainder  to  trustees  and  their 
heirs  during  the  life  ofB.to  support  contingent  remain' 
derSy  remainder  to  the  heirs  of  the  body  of  B.^  remainder 
over.     Though  it  was  decreed  at  the  RoUs^  that  an  es- 
tate for  life  only  passed  to  B.^  with  remainder  to  the 
heirs  of  his  body  by  purchase ;   yet^  upon  an  appeal 
from  this  decree^  Lord  C.  King  declared  that  the  re- 
mainder to  the  heirs  of  the  body  of  B.  was  vrithin  the 
mie ;  and^  as  words  of  limitation^  must  ^ve  an  estate  taU 
to  B.^adding^  that  the  breaking  into  this  rule  would  occa- 
sion the  greatest  uncertainty.  And  in  Coulson  v.  Coul- 
son^,  (c)   notwithstanding  the  interposition  of  the  estate 
in  trustees  to  support  contingent  remainders,  a  similar 
limitation  over  to  the  heirs  of  the  body  of  the  first 
taker^  though  the  devise  to  him  was  expressly  for  his 
life^  was  construed  to  pass  a  vested  estate  tail. 
vniflre  the  sab-     There  is^  however^  a  variety  of  cases  where  the  sub- 
ti!Son'hu'beeii  sequeut  limitation  to  the  heirs  of  the  body  has  been 
tocany^heet  ®^  qualified  and  corrected  by  other  additional  words^  as 
tate  to  the  de-   thereby  to  be  made  to  operate  as  words  of  purchase  :  but 

Tiiee  by  pnr^  •/  i^  *. 

cbase  or  origi-  allj  or  the  far  greater  part  of  these,  will  be  found,  on  at- 
acqainuon.  ^^jjj^g  carefully  to  the  language  used,  to  be  materially 
distinguishable  from  the  case  of  Perrin  v,  Blake,  above 
adverted  to.  They  will  be  found,  some  of  them  to 
have  used  words,  the  legal  import  of  which  is  less  es- 
tablished than  the  word  heirs,  such  as  issue,  or  sons,  or 
children  ;  or  to  contain  no  limitation  of  the  legal  free- 
hold to  the  ancestor ;  or  to  have  expressly  restricted  to  a 
life  interest  the  limitation  to  the  heir,  or  heir  male ;  or  to 
have  marked  the  same  as  importing  a  designation  of  the 

(a)  Lord  Glenorchy  v,  Bosville,  Ca«  temp.  Talb.  3.  and  see  King 
V.  Barchell,  Ambl.  378. 

(6)  2  P.  Wms.  471. 

(c)  2  Strange  1125.  2  Atk.  246.  and  see  Hodgson  tt  Ux.  v.  A»* 
brose,  Dougl.  330. 


CHAP.  II.  $  6.]  By  what  worda  an  Eataie  tail  passes.  49& 

person  to  take  originally^  and  not  derivatively^  by  some 
unequivocal  terms ;  or  to  have  been  directory  of  trusts 
to  be  executed^  and  not  to  take  effect  by  the  imme- 
diate operation  of  the  devise  itself. 

Archer's  case  has  been  already  noticed  as  a  case  of 
this  class  ;  and  similar  in  its  circumstances  was  that  of 
Cheek  v.  Day^  {d)  where  the  limitation  was  to  the  heir 
in  the  singular  number^  with  worcb  of  limitation  en-* 
gnfled  thereon ;  where  the  effect  of  the  superadded 
words  was  to  restrain  the  import  of  the  word  ^  heir'  to 
a  designation  of  the  person  to  take  by  purchase  as 
the  stock  of  a  new  inheritance.  And  in  Walker  v. 
Snow^  (e)  where  A.  conveyed  by  fine  to  the  use  of  him- 
self for  life^  remainder  to  the  use  of  his  first  son  and  the 
heirs  male  of  his  body^  with  like  limitationg  respectively 
to  his  second^  third,  fourth,  fifth,  and  sixth  sons^  remain- 
der to  the  right  heir  of  A.  to  be  begotten  after  the 
sixth  son,  and  of  his  heirs  male ;  it  was  held  that  the  re* 
mainder  to  the  right  heir  of  A.  was  contingent  because 
of  the  previous  limitations,  the  remainder  in  question- 
being  exclusive  of  the  first  six  sons,  and  therefore  es- 
sentially differing  from  a  limitation  to  the  heirs  of  the 
body,  which  would  have  descended  to  the  eldest  son 
first ;  and,  further,  the  limitation  was  to  the  heir  in  the 
singular  number,  with  words  of  Umitation  superadded. 

Thus  also  where  A.  covenanted  to  stand  seised  to 
the  use  of  himself  for  life,  and  after  his  decease  to 
the  use  of  E.  his  son  for  life,  and  after  his  decease 
to  the  use  of  the  first  son  of  the  body  of  E.  and 
the  heirs  male  of  the  body  of  such  first  son^  and  for 
default  of  such  issue  to  the  use  of  the  second  son 
and  the  heirs  male  of  the  body  of  such  second  son, 
and  so  severally  and  respectively  to  every  of  the  heirs 
male  of  the  body  of  the  said  E.,  and  the  heirs  male  of 
the  bodies  of  such  heirs  male  according  to  their  ages 

(d)  Moor  598.    2  Roll  Abr.  417.  (9  )  pi.  7.     Cro.  El  313.     Ow. 
148.  and  see  Harg.  Law  Tracts  506. 
(^)  Palm.  359.  3 
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and  seniorities,  and  for  default  of  such  issue,  remainder 
to  W.,.&c.  And  A.  also  covenanted  that  if  it  shouU 
happen  that  E.  should  die  without  issue  male  of  hi» 
body  lawfully  begotten,  then  that  he  would  stand  seized 
of  the  lands  to  ulterior  uses  ;  E.,  after  the  death  of  A., 
suffered  a  common  recovery  of  the  lands,  and  after- 
wards died  without  issue ;  and  W.  the  remainderman 
brought  his  ejectment  for  the  lands  in  B.  R.  The 
Court  held  the  words  '  and  so'  to  be  words  of  relation, 
implying  that  the  heirs  male  were  to  take  as  the  son* 
were  to  take  under  the  previous  limitations,  i.  c.  by 
purchase ;  and  gave  judgment  accordingly  for  the  plain- 
tiff, which  was  afterwards  affirmed  in  the  Exchequer 

Chamber.  (/) 

In  Loddington  v.  Kime,  {g)  A.  devised  lands  to  E. 
for  life,  without  impeachment  of  waste ;  and  in  case  he 
should  have  any  issue  male,  then  to  such  issue  male,  and 
his  heirs  for  ever :  and  upon  a  question  whether  this 
subsequent  limitation  to. the  issue  male  of  B.  made  B. 
tenant  in  tail  or  not,  it  was  held  that  it  did  not,  but 
was  a  contingent  fee  to  his  issue  male.  Which  last 
case  was  taken  out  of  the  rule  by  words  of  limitatioa 
grafted  on  the  words  issue  male. 

So,  in  the  case  of  Backhouse  v.  Wills,  (A)  there  was 
a  limitation  to  one  for  life  only,  and  after  his  decease  to 
the  issue  male  of  his  body,  and  to  the  heirs  male  of  the 
bodies  of  such  issue.  Here,  besides  the  restricted  word 
only,  the  devise  was  to  the  issue  male  with  words  of  li- 
mitation engrafted  thereon  :  but  it  was  observed  by  the 
Lord  Chancellor  Parker,  that  if  the  words  heirs  nude 
had  been  used  instead  of  issue  male,  the  operation  of 
the  law  would  have  been  too  strong  for  the  intention  of 
the  testator. 

In  White  v.  Collins,  (i)  after  a  devise  to  P.  for  life, 
with  power  to  make  a  jointure,  the  limitation  was  to  the 

(/)  Lisle  V.  Gray,  Raym.  278.     2  Lev.  223. 
(^)  1  Salk.  224.     Lord  Raym.  203. 
{h)  1  Eq.  Abr.  184.  pi.  27. 
(0  Com.  Rep.  289. 
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heir  male  of  his  body  begotten  during  the  term  of  his 
natural  life^  with  remainder  over :  F.was  held  to  have  no 
more  than  a  life  estate.  And  in  another  case^  (n)  where 
the  devise  was  to  A.  and  his  heirs  lawfully  to  be  begot- 
ten (that  is  to  say)  to  his  firsts  second^  thirds  and  every 
son  and  sons  successively,  lawfully  to  be  begotten  of  the 
body  of  the  said  A.,  and  the  heirs  of  the  body  of  such 
firsts  second^  third  and  every  other  son  and  sons  succes- 
sively^ lawfully  issuing,  as  they  should  be  in  seniority  of 
age  and  priority  of  births  the  eldest  always  and  the  heirs 
of  his  body  to  be  preferred  before  the  youngest  and  the 
heirs  of  his  body,  remainder  over :  it  was  adjudged  that 
A.  took  only  an  estate  for  life  ;  the  subsequent  clause  not 
being  contrary  to  the  preceding  general  limitation  to  A., 
but  explanatory  of  what  heirs  were  meant. 

And  again  in  a  case  where  the  devise  v^as  of  gavel- 
kind lands  to  A.  and  the  heirs  of  her  body,  lawfully  be- 
gotten or  to  be  begotten,  as  well  females  as  males,  and 
to  their  heirs  and  assigns  for  ever^  to  be  divided  equally 
share  and  share  alike,  as  tenants  in  common,  and  not  as 
jointenantSj  it  was  held  that  the  word  heirs  of  her  body 
did  not  operate  as  words  of  limitation,  to  create  an  esr 
tate  tail  in  A. ;  for  the  words  females  ks  well  as  males, 
annexed  to  the  words  heirs  of  the  body,  were  inconsist- 
ent with  the  course  in  which  gavelkind  lands  descended 
and  therefore  expressly  broke  the  descent.  And  further- 
more the  devise  created  a  tenancy  in  common,  which 
could  not  be  by  descent ;  added  to  which  there  were 
words  of  limitation  in  fee  engrafted  on  the  words  heirs 
of  the  body.  (0) 

The  above  cases  may  serve  as  examples  to  shew  the 
extent  as  well  as  the  modifications  of  the  rule  commonly 
*  termed  the  rule  in  Shelfey's  case,  where  the  same  has 
been  considered  in  relation  to  limitations  of  the  legal 
estate  :  but  it  is  due  to  the  consistency  of  the  Courts  of 
Equity  to  observe  that  devises  of  estates  in  trust,  where 

(n)  Lawe  v.  DaVies^S  Lofd  R4i7in.  1561. 
(o)  Doe  r.  Laming,  ^  Burr.  1100. 
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the  interest^  according  to  the  testator's  intention^  has 
taken  immediate  effect  by  force  of  the  limitation,  have 
received  a  construction  conformable  to  the  principles  by 
which  the  decisions  at  law  have  been  governed,  ia 
reference  to  the  operation  of  the  above  rule;  a  dis- 
tinction being  taken  between  trusts  intended  to  have 
immediate  effect  by  virtue  of  the  devise  working  through 
the  medium  of  the  established  rules  of  equity^  and  which 
maintain  a  parallelism  with  the  rules  of  law,  and  those 
trusts  which  depend  for  their  accomplishment  upon 
some  future  acts  to  be  performed  in  pursuance  of  clauses 
in  wills  or  articles  directory  of  the  same,  which  are 
usually  denominated  executory  trusts. 

The  following  cases  will  shew  the  equitable  construc- 
tion of  executory  trusts  in  a  will, 
oftheequita-  S-  deviscd  lands  to  trustees  to  pay  her  debts  and 
Uon*o°ex«ju-  ^^&^<^^^^j  ^^d  tketi  to  Settle  the  reminder  ;  one  moiety 
!2f .*™y  *f  *  ^^  ^^  *^^  Henry  and  the  heirs  of  fiis  body,  by  a  se- 
the  difference  coud  wifc,  and  iu  default  of  such  issue  to  her  son 
trufto^an?^  Fraucis,  and  the  heirs  of  his  body,  the  other  moiety 
^su  exccut-   j^  Francis  and  the  heirs  of  his  body,  with  remainders 

over ;  and  directed  that  it  should  never  be  put  in  the 
power  of  either  to  dock  the  entail.  It  was  decreed  that 
the  sons  should  be  only  tenants  for  life,  without  im- 
peachment of  waste ;  and  should  not  have  an  estate 
tail  conveyed  to  them,  notwithstanding  the  express  words 
of  limitation,  (q)  The  foundation  of  which  decree 
was,  that  the  estate  viras  not  executed,  but  only  execu- 
tory; and  that  therefore  the  intent  and  meaning  of 
the  testatrix  was  to  be  pursued.  She  had  declared  her 
mind  to  be  that  her  sons  should  not  have  power  to 
bar  their  children,  which  they  would  have  if  an  estate 
tail  were  to  be  conveyed  to  them.  And  it  was  said  to  he 
as  strong  in  the  case  of  such  an  executory  disposition 
for  the  benefit  of  the  issue,  as  if  the  like  provision  had 
been  contained  in  marriage  articles.  But  had  she  by 
her  will  devised  to  her  sons  an  estate  tail,  the  law  must 
have    taken    place,   notwithstanding  any   subsequent 

(q)  Leonard  r.  the  Earl  of  Sussex,  3  Vem.  526. 
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clause  or  declaration  in  the  will^  that  they  shourd  not 
have  power  to  dock  the  entail.  And  this  agrees  with^ 
and  well  explains^  what  was  said  by  Lofd  G.  Harcourt 
in  Bale  v,  Coleman^  that  ''the  intent  roust  be  construed' 
according  to  what  appears  upon  the  will^  and  act&rUng 
to  the  knoton  rides  of  law.'' 

Thus  it  appears  that  the  decision  in  the  case  just 
above  stated  was  grounded  upon  the  latitude  aflPorded  ta 
the  Court  to  interfere  in  moulding  the  settlement  of  which 
the  will  was  directory ^  according  to  the  spirit^  though  with' 
some  departure  froni  the  letter^  of  the  will.  But  where 
the  devise  is  immediate  in  its  operation^  not  directing  a 
settlement^  but  settling  the  estate  by  positive  limitations^ 
even  though  the  subject  of  the  devise  is  a  trust  estate; 
such  equitable  limitations  may  be  considered  subject 
to  the  same  strict  construction  as  legal  estates ;  and 
afford  no  room  for  the  exercise  of  judicial  discretion  by 
departing  from  the  letter  of  the  will  to  effectuate  the 
general  and  presumable  purposes  of  a  settlement;  And 
such  appears  to  have  been  the  principle  which  governed 
Lord  Harcourt  in  his  reversal  of  the  decree  of  Lord 
Cowperin  Bale  v.  Coleman,  (r) 

In  that  case  the  testator  devised  to  trustees  and  their 
heirs  for  payment  of  debts  and  legacies ;  and  after 
debts  and  legacies  paid^  willed  that  one  fourth  part 
should  be  and  remain  in  trust  for  E.  for  life^  with 
power  of  leasing ;  and  after  her  decease  in  trust  foir 
C.  for  and  during  the  term  of  his  life,  with  like  power 
of  leasing ;  and  after  his  decease  to  the  heirs  male  -of 
the  body  of  C,  remainder  over.  This  being  the  devise 
of  a  trust.  Lord  Cowper  conceived  that  it  differed  from 
an  immediate  devise ;  and  that  it  was  rather  to  be  looked 
upon  in  the  nature  of  an  executory  devise,  to  take  effect 
after  debts  paid,  or  in  the  nature  of  marriage  articles. 
Besides  that,  the  enabling  C.  to  make  leases  seemed  tb 
imply  very  strongly,  that  he  vms  to  have  no  power  to 
dispose  of  the  inheritance. 

(r)  2  Vera.  670. 
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But  the  same  cau^e  coining  on  before  Lord  Harcouit, 
upon  a  rehearing,  he  said  the  case  of  a  witt  diflFercd 
from  the  cases  of  marriage  articles,  in  the  nature  of 
which  the  issue  were  particularly  considered,  and  looked 
upon  as  purchasers.     That  in  cases  of  a  wiU,  where  the 
parties  claim  voluntarily,  the  testator's  intent  jmust  be 
presumed  to  be  consistent  with  the  rules  of  law  ;  and 
that  at  law  the  same  words  would  certainly  create  an 
.      estate  tail.     That  it  could  not  be  inferred  with  any  cer- 
tainty from  the  power  of  leasing,  that  no  estate  tail  waa 
intended,  such  power  being  more  beneficial  than  that 
which  was  given  to  a  tenant  in  tail  by  the  statute  ;  and 
as  the  debts  were  admitted  by  the  pleadings  to  be  all 
paid,  the  same  construction  was  to  be  made  as  if  there 
had  been  originally  no  trust.     His  Lordship,  upon  these 
grounds,  decreed  A.'s  share  to  be  conveyed  to  him  and 
the  heirs  male  of  his  body. 

We  do  not  find  the  distinction  alluded  to  in  the  aboire 
case,  which  has  been  so  frequently  recognized  in  other 
cases,  namely,  between  executed  and  executory  trusts  : 
but  on  the  negative  side  as  denying  to  executed  trusts  a 
greater  latitude  of  construction  than  is  conceded  in  the 
limitations  of  legal  estates.  Lord  Harcourt's   doctrine 
has  the  support  of  a  very  prevailing  series  of  authorities. 
Lord  Harcourt,  indeed,  was  not  called  upon  to  make  any 
distinction  between,  trusts  executed  and  immediate^  and 
trusts  executory  and  prospective,  as  the  trusts  in  the  case 
before  him  were  undoubtedly  of  the  former  kind :  and 
his  decision  proceeded  upon  the  analogy  between  these 
trusts  and  limitations  of  the  legal  estate.  Instead  of 
simply  denying  the  resemblance  of  these  executed  and 
completed  estates  in  equity  to  the  case  of  articles  direc- 
tory of  a  future  settlement,  he  takes  a  spurious  ground 
by  insisting  on  the  propriety  of  a  severer  constructioD 
of  wills  than  of  marriage  articles,  drawn  from  the  dis- 
tinct natures  of  the  instruments  themselves,  which  wooU 
extend  such  severe  construction  to  executory  as  wd 
as  to  executed  trusts  if  contained  in  a  will. 
The  distinction  between  these  two  descriptions  of 
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trusts  has  b^n  the  hinge  on  which  a  great  tnaiiy  im- 
portant and  much  considered  adjudications  have  turned ; 
and  without  resorting  to  which  we  should  in  vain 
search  for  a  principle  to  reconcile  the  cases  on' the  sub- 
ject. In  the  case  of  the  Earl  of  Stamford  v.  Lord 
Hobart^  («)  determined  by  Lord  C.  Cowper,  whose 
decree  was  affirmed  by  the  Lords^  the  opinion  of  Lord 
Harcourt  as  to  the  propriety  of  putting  a  stricter  con- 
struction in  general  upon  wills  than  marriage-articles 
waa  implicitly  denied.  It  was  there  observed  that^  as 
it  was  usual  for  equity^  m  cases  of  executory  articles 
for  settling  of  estates^  to  supply  informalities  and  defects^ 
especially  when  the  things  supplied  were  necessary  to 
support  the  main  intent  of  the  parties^  and  to  carry 
«uch  articles  into  execution,  according  to  that  intent^ 
as  iar  as  it  might  agree  with  law,  though  not  strictly 
according  to  the  words  and  penning  of  the  articles : 
80  afcTtwri  would  equity  make  a  similar  allowance  in 
the  case  of  a  will,  where  the  same  was  to  be  executed 
by  a  conveyance  to  be  made. 

If  the  view  of  this  doctrine  taken  in  the  last  cited 
ease  be  a  correct  one.  Lord  Harcourt's  general  reaBon- 
ing  from  the  distinct  characters  of  the  instruments 
themselves,  the  one,  L  e.  marriage  articles  being  con- 
sidered as  standing  on  obligatory  and  valuable  consider- 
ations^ the  other  on  the  mere  intention  and  voluntary' 
bounty  of  the  testator,  seems  to  have  gone  too  far,  and 
further  than  was  necessary  for  the  support  of  his  de- 
cision of.  the  case  before  him  ;  there  being  quite  suffi- 
cient ground  for  it  in  the  analogy  between  trust  estates 
executed  or  fully  limited,  and  estates  at  law,  and  in  the 
sound  intelligible  maxim  of  equitas  sequitur  legem. 
This  point  seems  more  worthy  of  being  insisted 
upon,  because  in  the  learned  and  elaborate  discussion 
of  these  cases  by  the  late  Mr.  Fearne^  that  profound 
writer  seems  to  lend  some  countenance  to  this  mode 
of  treating  the  subject. 

«  •  • 

(0  1  Bro.  P.  C.  288. 
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The  slricft  ccmsiderfttion  of  trast  estates  which  ww 
the  ground  ef  the  decision  in  Bale  v.  Coleman  waA  lolly 
adopted  by  Lord. Hardwieke  in  Garth  t;.  Baldwin.  (<) 
In  which  caae  there  was  a  devise  of  lands  to  a  trustee 
in  trust  to  pay  the  rents  and  profits  to  S.  for  her  s^a- 
sate  use  for  her  lifes  as  if  she  were  sole ;  and  afler  her 
decease  to  pay  the  same  to  £«  her  son  for  life^  aad 
afterwards  to  pay  the  same  to  the  heirs  of  his  body;  and 
for  want  of  such  issue^  to  pay  the  same  to  all  and  ereiy 
other  son  or  sons  of  the  body  of  S.  beg;otten^  &c.  UfOB 
the  question  whether  E.  was  entitled  to  the  lande  in  ta3, 
or  for  life  only^  Lord  Hardwicke  proceeded  on  this  fmn* 
ciple^  namely^  that  in  limitations  of  a  trust  either  of  a 
real  or  personal  estate  to  be  determined  in  that  Court, 
the  construction  ought  to  be  made  according  to  the 
construction  of  limitations  of  a  legal  ^state^  unless  the 
intent  of  the  testator  or  author  of  the  trusit  plainly 
appears  to  the  contrary.  He  laid  it  down  as  a  maum^ 
that  he  was  not^  in  a  court  of  equity,  to  overrule  the 
legal  construction  of  the  limitation,  unless  the  intent  of 
the  testator  or  author  of  the  trust  appeared  by  declaration 
,  plain,  vii.  by  plain  expression  or  necessary  implicatioa. 
And  accordingly  he  decreed  a  conveyance  in  tail  to  E. 
.  It  could  scarcely  have  been  expected  that  after  the 
decree  of  Lord  Hardwicke  in  Bagshaw  v.  Spencer,  (n) 
his  Lordship  would  have  reasoned,  as  we  find  him  doing 
in  Garth  v.  Baldwin  just  above  cited  :  for  in  Bagshaw 
V.  Speiicer,  the  expressed  ground  of  the  decision  was 
the  distinction  between  a  trust  in  equity^  and  a  mere 
legal  estate ;  his  Lordship  at  the  same  time  dedariag 
that  all  trusts  in  notion  of  law  were  exeaUinry,  and 
that  the  distinction  between  trusts  executed  and  ex- 
ecutory had  never  been  established. 

In  the  case  of  Roberts  v.  Dixwdl  (t)  Lord  Hard- 
wicfce  observed,  that  the  btter  part  of  the  trust  was 
merely  executory,  to  be  carried  into  execution  •  after 

(0  2  Ves.  640.  *  (ii)  1  Ves.  1«.  2  Atk.  24C,  57a  577» 

(v)  1  Atk.  607. 
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the  performance  of  the  antecedent  trusts.  That  the 
t  whole  direction,  therefore,  fell  upon  the  Court ;  and  they 
were  to  direfct  how  the  parties  were  to  convey.  He 
said,  that  the  Court  had  taken  much  greater  liberties  in 
the  construction  of  executofy  trusts^  than  where '  the 
trusts  were  actually  execute ;  and  directed  a  convey- 
ance  to  the  sons  successively  in  tail^  it  being  not  a  trust 
executed^  but  executory. 

Thus,  notwithstanding  the  reasoning  of  Lord  Hard- 
wit&e  in  Bagshaw  v.  Spencer,  he  will  be  found,  in  other 
cases  decided  by  him  both  before  and  after  that  case^ 
to  have  upheld  by  his  authority  the  distinction  taken  by 
Lord  Talbot  in  Lord  Glenorchy  v.  Bosville  (x)  which 
may  be  considered  as  the  great  case  upon  the  subject. 
The  devise  in  that  case  was  to  trustees  and  their  heirs^ 
in  trust  till  the  marriage,  or  death  of  the  testator's 
.grand-daughter,  to  receive  the  rents  and  profits,  and 
pay  her  an  annuity  for  her  maintenance ;  and^  as  to  the 
residue,  to  pay  his  debts  and  legacies ;  and  after  pay- 
:nient  thereof,  in  trust  for  his  grand-daughter ;  and  if  she 
.married  a  Protestant,  afler  her  coming  of  age,  or  with 
consent,  then  to  convey  the  estate  afler  such  marriage, 
to  the  use  of  her  for  life,  without  impeachment  of  waste^ 
remainder  to  her  husband  for  life,  remainder  to  the  issue 
of  her  body,  with  several  remainders  over.  And  one  of 
.  the  questions  was,  whether  Lady  Glenorchy,  (the  grand- 
daughter) under  this  will  was  tenant  for  life  or  in  tail. 
Lord  Talbot  said  he  should  have  made  no  difficulty  of 
determining  this  to  be  an  estate  tail,  had  it  been  the  case 

•  of  an  immediate  devise.  He  thought  that^  in  cases  of 
trusts  executed,  or  immediate  devises,  the*  construction 

'  of  the  courts  of  law  and  equity  ought  to  be  the  same ; 
for  there  the  testator  did  not  suppose  any  other  convey- 
ance would  be  made:    that  the  case  of  Papillon   p. 

*  Voice  (y)  seemed  a  strong  authority  for  executing  the 
intent  in  executory  trusts^  as  well  as  in  marriage  arti- 
cles ;  and  he  accordingly  decreed  to  Lady  Glenorchy  an 

• 

(x)  Ca.  temp.  Talb.  3.  (y)  2  P.  Wms.  471. 
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estate  Jor  life  with  remainder  to  her  first  and  other  sons 
in  tail  male^  &c. 

It  would  be  uiseless  to  cite  more  cases  upon  this  sub- 
ject.  All  of  them  which  had  taken  place  before  and 
during^  his  time  have  been  collected^  and  reasoned 
upon^  by  Mr.  Pearne  in  his  Essay  on  Contingent  Re- 
mainders ;  whose  opinion  was  strongly  in  favour^  as 
well  of  the  close  analogy  between  trust  estates  exe* 
cuted  and  legal  estates^  as  of  the  distinction  between 
executed  trust  estates  and  trusts  executory^  which  latter 
leave  something  to  be  done  on  which  a  court  of  equity 
may  ground  its  special  interference  to  carry  the  intent 
of  a  testator  into  full  effect.  We  may  conclude  with 
observing,  that  Lord  Thurlow  in  Jones  v,  Morgan  {z) 
adhered  to  the  principle  of  applying  the  same  rules  to 
trust  as  to  legal  estates  where  the  devise  is  immediate ; 
and  that  Lord  Eldon,  in  the  important  case  of  the 
Countess  of  Lincoln  v.  the  Duke  of  Newcastle,  (a) 
said,  that  there  is  a  distinction  between  a  will  making 
a  direct  gift,  and  a  covenant  by  articles  to  be  executed ; 
but  none  between  a  covenant  in  consideration  of  mar7 
riage,  and  an  executory  trust  by  will. 

What  .would  otherwise  be  an  estate  tail  general  may, 
by  subsequent  words,  be  confined  to  the  heirs  in  tail 
male.  As  if  a  man  devise  lands  to  his  wife  for  her  life^ 
and  after  her  decease  to  her  son,  and  if  he  dies  without 
issue,  having  no  son^  that  then  J.  S.  shall  have  it ;  the 
son,  by  this  devise,  takes  an  estate  in  tail  male ;  for 
though  the  devise  to  the  son,  and  if  he  die  without  issue, 
would  have  been  a  good  tail  general,  yet  when  the  de- 
visor added  the  words  '^  having  no  son,''  he  thereby 
explained  what  issue  he  intended  should  inherit  the 
land.  (6) 

It  has  already  sufficiently  appearisd  that  devises  regu- 
larly passing  estates  for  life  may  be  enlaiged  so  as  to 
give  estates  of  inheritance,  and  that  words  giving  the 
fee  simple  may  be  restrained  to  estates  taU,  by  implica* 

(s)  1  Bro.  C.  a  206.  (a)  12  Vex.  Jun.  218, 

(6)  1  Roll.  A br.  837. 
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tion  arising  upon  subsequent  expressions  :  but  there  are 
cases  which  carry  the  principle  still  farther  ;  for  an  es- 
tate tail  may  sometimes  arise  by  the  mere  force  of  im- 
plication^ without  any  express  words  of  devise  to  the 
party  himself^  upon  the  principle  of  so  construing 
the  words  of  a  testator  as  to  give  a  legal  effect  to  his 
intent. 

Thus  in  the  case  of  Walter  v.  Drew^  (c)  where  a 
testator^  having  two  sons^  devised  his  lands  to  his  second 
son  and  his  heirs^  if  his  eldest  son  should  happen  to  die 
and  leave  no  issue  of  his  body^  lawfully  begotten^  it 
was  held  that  the  eldest  son  took  an  estate  tail  by  impli- 
cation ;  for  otherwise  the  limitation  to  the  second  son 
would  have  been  an  executory  devise^  which^  being 
limited  to  take  effect  upon  an  indefinite  failure  of  issue 
of  the  elder  brother^  would  have  been  void  as  being  too 
remote. 

Thus^  also^  in  a  case  in  Dyer,  {d)  a  testator,  having 
two  sons  and  a  daughter,  devised  his  land  to  the  younger 
son  and  his  heirs ;  and  if  both  of  his  two  sons  should  die 
without  issue^  remainder  to  the  daughter.  The  younger 
son  died,  and  then  the  testator  died  :  and  it  was  held  that 
the  daughter  took  a  good  remainder.  But  to  make  it 
such,  the  elder  brother  was  adjudged  to  take  an  estate 
tail  by  implication  of  law  ;  for  if  he  had  taken  no  estate, 
then  the  limitation  to  the  daughter  would  have  been  an 
executory  estate,  limited  to  take  effect  after  the  indefi- 
.  nite  failure  of  issue  of  the  elder  brother,  and  conse- 
quently void  as  being  too  remote. 

So  where  a  testator  devises  land  to  his  heir  at 
law,  after  the  death  of  his  wife,  as  the  heir  at  law 
is  plainly  excluded  during  the  life  of  the  wife,  unless 
the  wife  takes  it  nobody  can ;  and,  thus  it  would  be 
in  nubibus  till  the  wife's  death.  Therefore,  to  avoid 
this  consequence,  the  wife  takes  an  estate  for  her  life 
by  implication. 

In  the  case  of  Willis  and  Lucas  (e)  a  testator,  having 

(o)  Com.  Rep,  372.  C^)  P.  33a  (e)  1  P.  Wms.  471. 
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two  sons^  devised  his  lands  to  the  younger  son  for  his 
li&^  he  and  his  heirs  paying  thereout  a  rent  to  the  elder 
brother  during  his  life;  and  after  the  death  of  the 
younger  son^  and  also  of  his  wife>  to  the  first  and  other 
sons  of  the  youi^er  son  in  tail.  The  younger  son  died ; 
and  the  question  was  whether  his  wife  took  any  estate ; 
and  it  was  held  she  took  by  implication  an  estate  for  her 
life ;  and  tiie  ground  upon  which  it  was  so  held  was  the 
|dainly  intended  exclusion  of  the  heir  by  the  devise  of 
a  rent  to  him  during  his  life. 

In  Ooodright  t).  Goodridge^  (g)  J.  6.  having  two 
iMms/  Richard  and  John^  devised  all  his  lands  to  his  wife 
for  life^  and  then  proceeded  thus^ — ''  And  my  will  ia^ 
•that  if  my  son  Richard  do  happen  to  die  without  heirs^ 
ihen  my  son  John  shaD  enjoy  my  lands;"  and  the  Court 
bold  that  Richard  todc  an  estate  jtail  by  implication.  - 
After  a  derWe       There  cau  be  no  ree:ular  remainder  limited  after  a 

to  A.  and  \&»  ^ 

heiri,  a  re-  .fee*simple  t  therefore^  where  an  estate  is  devised  to  one 
^n  A.'8dy-'  and  his  heirs>  and  that  if  he  dies  without  heirs^  it  sbaU 
he^^u  gene-  remain  over  to  another^  this  last  limitation  is  void.  (A) 

B^ly  inch  ^^^  ^^  ^^  '^^  ^^  ^^^b  ^  devise  by  any  construction 
remainder  be    fQ|»  ^ich  the  will  itsclf  docs  not  afford  some  arffumen- 

to  a  person  o 

who  might  in-  4ative  suf^rt.  But  where  the  limitation  over  is  to  one 
words  'witiiont  -who  is  a  cc^lateral  heir  of  the  devisee^  the  testator  is 
cmMtmed  construed  to  mean  by  the  word  heirs  heirs  of  the  body^ 
^^^  ^      and  the  first  devisee  takes  only  an  estate  tail ;  for  it  is 

not  possible  that  he  can  die  without  an  heir^  while  the 
person  to  whom  the  remainder  is  thus  limited^  or  his 
issue^  continue  in  existence. 

Accordingly^  where  a  testator  devised  his  houses  to 
Francis  his  son,  after  the  death  of  his  wife ;  and  if  his 
three  daughters,  or  either  of  them,  should  survive  their 
'mother,  and  Francis  their  brother,  and  his  heirs,  then, 
that  they  should  enjoy  the  same  houses  for  the  term  of 
their  lives :  it  was  resolved  that  Francis  the  son  had  but 
an  estate  tail  under  this  will ;  for  by  '  heirs/  in  this 
place^  was  intended  ^  heirs  of  the  hodjf/  because^   the 

{g)  WiUes  369.  (A)  Go.  Lit.  18.  a.    Yanghan  260. 
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Umitation  beings  to  bis  sistersj  it  was  neeessarily  to  he  * 
intended  that  it  vms,  if  ke  should  die  without  issue  of 
his  body^  for  they  were  his  heirs  coUateiial ;  and  the  in- 
tention being  cdlected  by  the  will^  the  law  shoidd  ad-» 
Jud^  accordingly,  (i) 

And  the  same  construction  prevails  where  the  reraain-'  The  conttme- 

*  .         tion  u  the  sama 

der  is  limited  to  the  heirs  of  the  testator  himself;  if  where  the  k- 
such  heirs  must  also  be  heirs  of  the  jirst  devisee.    Thus  mited  to  tiie* 
in  Nottingham  v.  Jennings^  (k)  where  a  person^  hav-  ]^tor  Um- 
ing  issue^  three  sons,  John>  Francis^  and  William^  de-  "^ 
vised  his  land  to  Francis  and  his  heirs^  and  for  de&ult  of 
heirs  of  Francis^  to  the  heirs  of  the  devisor :  it  was  said 
by  Holt  C.  J.  that  as  the  testator  had  devised  that  Jus 
own  right  heirs  should  take  after  the  death  of  Francis^ 
without  heirs^  although  his  own  right  heir  would  take 
nothing  by  the  devise^  (for  he  would  take  by  descent)^ 
yet  that  circumstance  shewed  the  testator's  intention  to 
bave  been  that^  upon  the  death  of  Francis  mt/umt  issue, 
the  eldest  son  should  take ;  and  that^  therefore^  the  word 
Jieirs  must  be  construed  to  mean  i^sue^  because  Francai 
could  not  die  without  an  heir  as  long  as  the  testator  bsA 
an  heir. 

But  where  the  devise  was  to  one  and  hiis  Aevrs^.asid 
if  he  died  withsmt  heirs,  then  to  a  charity ;  this  devise 
over  was  held  to  be  void.  (J)  And  agiain>  where  the 
testator  devised  to  his  son  and  his  heifs,  and  if  he  should 
die  without  heirs,  remainder  over  to  another  who  was 
Imlf-brother  to  the  first  devisee  i  upon  a  question  made, 
whether  the  first  limitation  was  in  fee  or  in  tail,  Loid 
Hftrdwicke  said  it  was  a  plain  case^  and  one  «f  those 
points  which  the  Court  would  not  suffer  to  be  argued^  as 
having  been  determined  biefore  ;  for  this  was  a  devise 
over  to  a  stranger^  as  the  law  considered  him,  and 
who  would  net  in  any  event  inherit  as  heir  to  his 
brother,  {m) 

( j)  Webb  V*  Hearing,  Cro.  Ja*  41 5.  and  see  T jte  v.  Willis,  Ca.  temp. 
Tidb.  I.  Morgan  p.  Griffiths,  Cow{>.  d34. 

(it)  Com.  Rep.  82.       (/)  Attorney  General  v.  Gill,  2  P.  Wms.  369. 
(m)  Tilbury  o.  Barbut,  3  Atk.  &17. 
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or  tke  impU-       Cfoss  remainders,  or  reciprocal  expectancies,  in  sue- 

cstion  of  cross  *  _ 

remainden.      cesslon^  between  several  persons^  to  and  amongst  whom 

an  inheritance  in  land  is  originally  devised,  are  also  in- 
terests which  may  arise  in  a  will  without  express  limita- 
tion, by  force  of  the  implied  intention  of  the  testator ; 
though  it  is  a  settled  rule  that  they  can  only  be  created 
in  a  deed  by  express  limitations,  (u)  The  formal  limits 
ation,  which  it  is  safest  to  adopt  both  in  'wnUs  and 
deeds,  runs  as  follows  : — ^'  To  the  use  of  all  and  eveiy 
the  sons  or  daughters,  &c.  (as  the  case  may  be)  and  i^ 
the  heirs  of  their  respective  bodies  issuing,  share  and 
share  alike  as  tenants  in  common  ;  and  in  case  there  shall 
be  a  failure  of  issue  of  the  body  or  bodies  of  any  of  such 
sons  or  daughters,  then  as  to  the  part  or  parts*  as  weO 
accruing  and  surviving  as  original,  of  such  of  them 
whose  issue  shall  so  fail,  to  the  use  of  the  survivors  or 
survivor,  and  other  or  others  of  them,  equally  to  be  di-^ 
vided  between  them  if  more  than  one,  share  and  share 
alike,  as  tenants  in  common,  and  to  the  several  and  re- 
spective heirs  of  the  body  and  bodies  of  such  surviving 
and  other  son  or  sons,  daughter  and  daughters ;  and  if 
all  such  sons  or  daughters  shall  die  without  issue,  or 
there  shall  be  but  one  such  son  or  daughter,  then  to  the 
use  of  such  one  son  or  daughter,  and  the  heirs  of  his  or 
her  body."  This  formal  language,  however,  is  not  in* 
dispensable  in  a  deed ;  and  so  long  as  the  limitations 
are  described  substantially,  and  in  terms,  it  matters  not, 
though  the  terms  are  informal,  and  to  a'^certain  degree 
incorrect,  (t?)  ~ 

ckangesin  In  a  wiU,  cross  remainders  may  be  implied  without 

rairof  pre-     ^ny  cxprcss  limitations,  where  there  is  evidence  fur- 
•™P**^»-        nished  by  the  tenor  of  the  instrument,  to  shew  that  it 

was  the  testator's  intention  that  the  estate  should  go  in 
that  course  of  succession.  But  it  has  been  said  that  the 
law  never  favours  cross  remainders  even  between  two 

(ii)  Cole  V.  Liviogston,  1  Ventr.  224.    Doe  «.  Donrdl,  6  T.  B; 
521. 

(o)  Doe  V.  Wainwright,  5  T.  R.  427 
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persons  only ;  and  that  between  more  than  that  number, 
they  could  not,  under  any  circumstances,  be  implied,  (u) 
on  account  of  the  confusion  that  would  be  likely  to  arise 
from  the  division  of  the  estate  among  so  many,  and  the 
uncertainty  as  to  what  interest  would  vest  in  the  sur- 
vivors, (x)  But  this  exclusive  doctrine  has  received  con^ 
siderable  qualification ;  and  the  following  distinction  has 
since  prevailed,  viz.  ^'  That  the  presumption  is  in  fa- 
vour of  cross  remainders  between  two  and  no  more ; 
but  where  the  question  arises,,  whether  cross  remainders 
are  to  be  implied  between  mare  than  twa,  they  are  ra- 
ther to  be  presumed  against,  although  such  presumption 
against  them  may  be  answered  by  circumstances  plainly 
indicating  a  general  intention  which  cannot  be  satisfied 
but  by  the  construction  of  cross  remainders."  And  this 
seems  to  be  nothing  more  than  a  return  to  good  sense 
and  ancient  law ;  for  in  Clache's  ca8e,(^)  13  Eliz.  where 
a  man,  having  issue  Jive  sons,  devised  lands  to  his  four 
younger  sons  and  the  heirs  male  of  their  bodies  ;  and  if 
they  all  died  without  issue  of  their  bodies,  or  any*of 
their  bodies,  that  the  lands,  should  remain  to  his  right 
heirs :  it  was  held  that  no  part  should  revert  as  long  as 
any  of  his  sons  had  issue  male. 

^he  more  modern  cases  have  confirmed  the  doctrine 
of  the  case  in  Dyer ;  and  whether  cross  remainders 
are  to  be  inferred  where  the  question  regards  more 
than  two  persons,  seems  now  to  depend  upon  the 
same  general  principle  of  efiectuating  the  testator's  in; 
tention,  as  in  all  other  questions  of  construction  upon 
wills. 

A  person  devised  land  to  his  four  sisters  and  a 
niece  for  their  lives,  share  and  share  alike,  as  tenants 
in  common,    and  not  as  joint-tenants ;,  remainder  to 

(tt)  2  Roll.  R^'p.  285.    Gilbert  v.  Whitty,  Cro.  Jac.  655.    Daven^ 
port  V.  Oldis,  1  Atk.  579,  580.  per  Lord  Hardwicke. 
(x)  Holmes  v.  Meynel,  Sir  Thos.  Jones  173. 
(y)  Dyer  303.  b. 
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their  daughters  in  tail>  the  reversion  to  bis  own  tif^ 
heirs.  («) 

Lord  MaBsfidd  said^  that  wfaererer  cross  remaiodMs 
were  to  be  raised  by  implications  between  two  and  no 
more^  the  presHinpti<m  was  in  favour  of  cross  remain- 
ders ;  where  they  were  to  be  raiaed  between  more  than 
two^  there  the  presumption  was  against  cross  reraaiD- 
ders ;  but  that  this  presumption  might  be  answered  by 
chrcumstanees  of  plain  and  manifest  intention  either  way. 
That  this  was  a  qualification  of  the  rule  laid  down  n 
former  cases ;  which  seemed  to  say  that  there  sboald 
not  be  cross  remainders  between  more  than  two  :  but 
the  true  rule  was  to  take  it  with  the  qualification  above 
stated.  The  presumption  was  against  cross  remainders^ 
and  judgment  was  accordingly  given^.  that  in  the  case 
before  the  court  there  were  no  cross  remainders. 

A  devise  was  in  these  words  : — -''  To  the  use  of  aB 
and  every  the  daughter  and  daughters  of  the  body  of 
P.  H.^  and  to  the  heirs  of  her  and  their  body  and  bo- 
dies lawfuDy  issuing ;  such  daughters^  if  more  than 
one^  to  take  as  tenants  in  common^  and  not  as  jmnt-te^ 
nants ;  and^  for  default  of  such  issue^  to  the  right  heirs 
of  the  devisor  for  ever."  There  were  two  daughters; 
and  one  of  them  having  died  an  infitnt^  the  question 
vrns  whether  her  sister  became  entitled  to  her  moiety. 
A  case  being  sent  out  of  the  Court  of  Chancery  fior  the 
opinion  of  the  Judges  of  the  King's  Bench j  the  certifi- 
cate vras  : — ^'  There  are  no  words  in  the  instnim«it 
which  intimate  any  intention  to  limit  over  the  respeetwe 
shares  of  the  two  daughters  dying  without  heirs  of  th«r 
bodieis  respectively  :  on  the  contrary^  the  limitatum  over 
is  of  the  whole  estate^  limited  to  all  the  daughtws^  and 
is  to  take  place  on  the  express  contingency  of  failmre 
of  all  and  every  the  daughter  and  daughters^  and  the 
heirs  of  their  body  and  bodies ;  and  the  limitation  over 
on  de^Budt  of  such  issue  is  to  the  heir  at  law.     Conae* 

(«)  Perry  v.  White,  Cowp.  7T7. 
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quently^  we  are  of  opinion  that  as  nothing  is  giyen  t6 
the  heir  at  law^  whilst  any  of  the  daughters  or  their  is-^ 
sues  continue^  they  must  among  themselves  take  cros^ 
remainders/*  (a) 

George  Phipard  devised  all  his  fcmds^  situate^  &c. 
to  his  brothers  William  and  John^  and  his  sister  Eli- 
zabeth^ and  the  heirs  of  their  bodies^  as  tenants  in  com- 
mon^ and  not  as  joint-tenants ;  and^  for  want  of  sncb 
issue^  to  his  own  right  heirs  for  ever ;  and  gave  all  the 
residue  of  his  goods  and  chattels^  as  well  real  as  per- 
sonal^ to  his  said  brothers  and  sister^  to  be  equally  di- 
vided between  them.  Upon  a  case  out  of  Chancery, 
Lord  Mansfield  said^  ''  the  reason  given  in  the  old 
cases  against  raising  cross  remainders,  to  prevent  the 
splitting  of  freeholds,  had  not  very  great  weight  at 
the  time  it  was  given,  and  certainly  has  none  now: 
Where  they  are  to  be  raised  between  two,  and  no 
more,  the  favourable  presumption  is  in  support  of 
cross  remainders  ;  where  between  more  than  two,  the 
presumption  is  against  them :  but  the  intention  of 
the  testator  may  defeat  the  presumption  in  either 
case. 

In  general,  in  devises  of  this  kind,  the  intention 
of  the  testator  is  in  fevour  of  cross  remainders.  But 
there  must  be  some  circumstances  manifesting  such 
intention.  In  the  present  case,  the  testator  had  two 
brothers  and  a  sister:  if  he  meant  his  estate  should 
haVe  gone  to  his  heir  at  law,  there  was  no  occasion  td 
make  a  will ;  therefore^  it  is  clear  he  did  not  mean 
his  brother  John  should  take  as  heir^  or  that  William 
should  do  so.  But  he  meant  that  his  sister  should  be 
equally  an  object  of  bis  bounty.  It  was  clear  that  he 
meant  no  division  should  take  place  to  create  any  ine- 
quality between  them  till  a  feilure  of  the  heirs  of  aU 
their  bodies.    He  therefore  began  with  the  dispositioa 


(a)  Wright  v.  Holford,  Cowp.  31*  reported  by  the  name  of  Wright 
V.  Englefield,  Ambl.  468. 
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thus :  ''  As  to  all  my  temporal  estate^  I  give  all  my  lands 
to  my  two  brothers  and  my  sister^  and  to  the  heirs  of 
their  bodies  lawfully  begotten/' 

These  were  the  words  of  an  ignorant  man,  and  the 
will  was  inaccurately  drawn ;  for  there  could  not  be  a 
limitation  to  two  brothers  and  a  sister,  and  to  the  heirs 
of  their  three  bodies.  The  Court,  therefore,  must 
mould  them  as  near  to  the  intent  of  the  testator  as 
they  can.  The  lands  were  equally  to  be  enjoyed  by 
his  brothers  and  sister,  and  the  heirs  of  their  bodies. 

It  was  impossible  to  have  expressed  his  intention,  that 
his  sister  should  take  equally  with  his  brothers,  more 
plainly.  He  meant  his  estate  should  continue  fettered 
with  an  intail,  during  the  existence  of  the  persons  then 
in  being,  and  their  issue ;  and  that  his  heir  at  law 
should  take  nothing  till  after  that  intail  was  determined  ; 
whereas,  if  the  construction  were  to  be,  that  the  heir  at 
law  should  take  upon  the  failure  of  issue  of  any  one, 
the  elder  or  the  younger  brother,  as  the  case  might  hap- 
pen, would  then  take  a  fee  in  the  share  of  the  deceased 
brother  or  sister,  and  so  create  an  inequality  which 
the  testator  never  intended  to^make :  for  it  was  limited 
to  them  and  the  heirs-  of  their  bodies,  and  for  want  of 
such  issue :  by  which  words  were  plainly  meant  issue  of 
all  of  them.  How  could  it  then  be  executed,  but  by 
raising  cross  remainders  ?  It  seems  to  be  as  strong  a 
case  as  that  of  Wright  v.  Holford."  The  other  Judges 
concurred,  and  the  Court  certified  that  the  words  of  li- 
mitation created  cross  remainders.  (6)    . 

T.  B.  being  seised  in  fee,  devised  all  his  manors,  &c. 
to  all  and  every  the  daughter  and  daughters  of  the  body 
of  his  daughter  Martha,  and  the  heirs  male  of  the  body 
of  such  daughter  or  daughters,  equally  between  them 
if  more  than  one,  as  tenants  in  common,  and  not  as 
joint-tenants;  and,. for  default  of  such  issue,  he  gave 
and  devised  all  his  said  premises  unto  his  right  heirs  for 
ever.     Upon  a  case  sent  out  of  Chancery  for  the  op- 

(b)  Fhipard  r.  Mansfield,  Cowp.  707. 
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nkm  of  the  Judges  of  the  King's  Bench^  Lord  Kenyon 
said^  that  as  between  two  only  it  should  be  presumed 
that  cross  remainders  were  intended  to  be  raised ;  but 
if  there  were  more  than  two,  it  was  necessary  to  resort 
to  other  words  in  the  will  to  discover  an  intention  to 
raise  cross  remainders  :  but,  here,  there  was  no  doubt, 
from  the  words  of  the  limitation  over,  but  that  the  de* 
visor  intended  to  raise  cross  remainders  between  the 
grand-daughters.  The  testator  clearly  intended  that  the 
whole  should  go  together ;  whereas,  if  no  cross  remain-- 
ders  were  raised  between  the  grand -daughters,  it  would 
go  to  the  right  heirs  by  separate  portions  on  the  death 
of  each  grand-daughter,  (c) 

Mr.  Justice  Buller  said  this  was  a  stronger  case  for 
raising  cross  remainders  than  that  of  Phipard  v.  Mans- 
field ;  for  here,  besides  the  words,  '  for  default  of  such 
issue,'  nftmely,  issue  of  all  of  them,  the  devise  over  is  of 
all  the  devisor's  estates.  Now^  they  could  not  all  go 
together,  but  by  making  cross  remainders  between  the 
^rand-daughters. 

The  Court  certified  that  the  daughters  of  Martha 
took  estates  in  tail  male  with  cross  remainders. 

A  person  devised  an  estate  to  all  and  every  the 
younger  children  of  Mary  Foxon,  begotten  or  to  be 
begotten,  if  more  than  one,  equally  to  be  divided  among 
them,  and  to  the  heirs  of  their  respective  body  and 
bodies,  to  hold  as  tenants  in  common,  and  not  as  join- 
tenants.  And  if  the  said  Mary  Foxon  should  have 
only  one  chHd,  then  to  such  only  child,  and  to  the 
heirs  of  his  or  her  body  lawfully  issuing ;  and,  for  want 
of  such  issue,  he  gave  and  devised  the  said  premises 
to  C.  N.  The  question  was,  whether  cross  remain- 
ders were  raised  between  the  younger  children  of  Mary 
Foxon.  (rf) 

Lord  Kenyon  said,  that  where  cross  retnainders  were 
to  be  raised  by  implication  between  two,  and  no  more^ 

• 

•  -  («)  Atherton  r.  Pye^  4  Term  R«p.  -710. 
(if)  Watson  9.  Foxon^  2  East  R,  3fL 

TOL.  I.  2  L  " 
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the  presumption  was  in  fyvour  of  cross  remainden ; 
where  they  were  to  be  raised  between  more  than  two^ 
the  presumption  was  against  them  :  but  that  presump- 
tion might  be  answered  by  circumstances  of  plain  and 
manifest  intention  either  way.     Whatever  was  decla- 
ratory of  the  intention  of  the  party^  he  took  to  be  ex- 
pressed.    No  technical  words  were  necessary  to  con- 
vey an  intention :  but  if^  taking  the  whole  instrumeot 
together^  there  was  no  doubt  of  the  party's  meaning*^ 
the  Court  arrived  at  the  conclusion.     Now^  here  the 
testator  set  out  with  devising  oZZ  his  farm^  &c.  to  his 
daughter  and  grand  daughter  for  their  lives;  remainder, 
after  the  death  of  the  survivor^  to  all  and  every  the 
younger  children  of  Mary  Foxon,  if  more  than  one, 
equally  to  be  divided  amongst  them,  and  the  heirs  of 
their  respective  body  and  bodies  as  tenants  in  common  ; 
and,  if  only  one  child,  then  to  such  only  child,  and  the 
heirs  of  his  or  her  body,  &c. ;   and  for  want  of  such 
issue  h(S  gave  and  devised  the  said  premises  to  his  son- 
in-law,  C.  N.  (what  he  meant  by  the  said  premises  was 
evident,  and  could  not  have  been  rendered  clearer  by 
saying,  all  the  said  premises,    though  it  might  have 
served  to  multiply  words.)     Then,  after  several  limita- 
tions, and  for  want  of  such  issue,  he  proceeds  to  divide 
the  estate  into  thirds,  to  go  to  different  persons :  till 
then  the  entirety  of  the  estate  was  to  be  preserved^  and 
all  was  to  go  over  at  the  same  time.     But  great  stress 
was  laid  here  upon  the  word  respective,  as  disjoining 
the  title  ;  and  the  authority  of  Lord  Hardwicke  was  re- 
ferred to  in  the  cases  mentioned.     No  person  regarded 
whatever  fell  from  that  great  Judge  with  more  rever- 
ence than  he  did :  but  it  was  unworthy  of  his  great 
learning  and  ability,  to  lay  such  stress,  as  he  was  stated 
to  have  done,  on  the  word  '  respective.'     Creating  a 
tenancy  in  common  divided  the  title  as  much,  .whether 
the  word  '  respective'  was  used  or  not.    And  as  to  what 
might  have  been  said  by  other  Judges,  vnth  reference 
to  the  opinion  delivered  i^  Comber  v.  Hill^  (e)  and  Da- 

{€)  3  Strange,  900. 
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veaport  v.  Oldis^  in  tubgequent  cases  where  the  word 
'  respective'  4id  not  occur ;  feeling  themselYes  rig^ht  oh 
the  principle  on  which  they  proceeded,  it  was  not  to  be 
wondered  at^  that  they  were  desirous  of  relieving  their 
own  miiids  froip  the  weight  of  Lord  Hardwicke's  opii- 
nion :  but  it  was  too  much  to  infer  from  thence  that 
those  Judges^  therefore^  approved  of  his  opinion^  or 
that  their  judgments  were  governed  solely  by  that  con- 
sideration .  In  the  Case  of  Atherton  v.  Py e^ (f)  the  devise 
over^  in  defiiult  of  such  issue^  was  of  all  the  testator's 
said  lands  :  and  stress  was  laid  foy  some  of  the  Judges 
on  the  word  all,  in  support  of  cross  remainders  between 
the  issue^  he  Would  not  say  by  implication,  but  by  what 
the  Judges  collected  to  be  the  intention  of  the  testator. 
But  the  word  aU  was  not  decisive  of  that  case^  and^  in 
truth,  made  no  difference  in  the  sense;  for  a  devise 
oyer  of  the  said  premises,  or  the  prefnises,  or  all  the 
said  premises,  meant  exactly  the'same  thing.  Admitting, 
therefore^  the  general  rule^  that  the  presumption  was  not 
in  favour  of  raising  cross  remainders  by  itnplication  be- 
tween more  than  two^  still  that  was  upon  the  supposition 
that  nothing  appears  to  the  contrary  from  the  apparent 
intention  of  the  testator.  He  had  no  doubt  here^  but 
that  the  testator  intended  to  give  cross  remainders 
among  the  issue  of  M.  F.  The  devise  over  of  the 
premises  meant  all  the  premises.  He  intended  that  all 
the  estate  should  go  over  at  the  same  time.  He  thought 
Lord  Mansfield's  quarrel  with  Davenport  v.  Oldis  (g)  well 
founded  ;  and  he  agreed  vntfa  the  cases  of  Wright  v. 
Holford^  (A)  and  Phipard  t.  Mansfield ;  (i)  from  which  he 
could  not  distinguish  this  case.  He  was  clearly  of  opi- 
nion^ that  the  intention  of  the  testator  was  the  polar 
star^  by  which  the  Court  should  be  guided  in  the  con- 
struction of  wills,  where  no  law  was  infringed,  &c.  Here 
the  intention  was  clear  to  give  cross  remainders.  The 
other  Judges  concurred ;  and  judgment  was  given  ac- 
cordingly. 

(/)  Fid.  tuproy  61 S.  {g)  Fid.  tvproy  50». 

(A)  Fid.^upray  610.  (t)  Fid.  iupruy  611. 
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^^•doctrint.  '  Thus  it  appears^  that,  by  a  series,  of  weigbtj 
theimpiica-     decisions,  the  doctrine    of    opposins:  the  implicatioi 

tion  of  cross         ^  '  .     .  ....  .  , 

Rmamden  of  cross  remainders  between  more  than  two  has 
thM^l^rbM  entirely  g^iven  way  to  the  principle  of  consulting^  the 
SrpriTcite  testator's  intention,  without  reg;ard  to  technical  phrase- 
Ae^tSuIto?^  ology.  If  the  object  of  the  testator  by  the  limitatioa 
iDtention.        ovcr,  after  the  devise  to  the  persons  before-named  to 

take  as  tenants  in  common  in  tail,  appears  to  be  to  limit 
the  estate  entire  and  unbroken  to  those  in  remainder, 
after  the  failure  of  all  the  issues  of  the  persons 
previously  entitled  as  tenants  in  common^  to  effectu- 
ate that  intent  cross  remainders  will  be  implied  among 
such  tenants  in  common.  And  very  slight  verbal  parti- 
cularities have  been  considered  as  marks  of  such  inten- 
tion. Thus  in  Roe  v.  Clayton,  (/)  it  seemed  to  weig^h 
much  with  the  Court  that  the  limitation  oyer  was  a  de- 
vise of  all  the  estate.  And  in  the  subsequent  case  of  Doe 
d.  Gforges  v.  Webb,  {g)  where  the  testatrix  devised  the 
premises  to  her  daughters  as  tenants  in  common^  and 
the. heirs  of  their  bodies,  and  in  default  of  such  issue, 
gave  the  same  to  her  own  right  heirs  for  ever ;  the 
word  '  same'  was  considered  as  shewing  that  the  testator 
meant  to  give  all  together  to  the  devisee  over. 

In  a  late  case  in  Chancery,  (A)  however.  Lord 
Eldon  did  not  seem  to  think  the  reasoning  from  these 
expressions,  all,  or  all  the  premises,  or  the  same,  veiy 
satisfoctory.  But  his  Lordship  fully  adopted  the  <^i- 
nions  of  the  Judges  in  the  later  cases,  as  to  the  im- 
proper stress  laid  by  Lord  Hardwicke,  in  Davenport  r. 
Holdis,(t)  on  the  purport  of  the  words  several  and  re- 
spective in  the  devise  to  the  persons  and  their  issues  in 
tail ;  since  the  words  ''  to  take  as  tenants  in  common" 
,  do  equally  without  these  words  import  estates  in  se- 
veralty ;  and  the  estates  of  tenants  in  common  do,  ai 

if)  6  East,  628.  \g)  l  Taunt  234. 

(A)  Green  v.  Stephens,  17  Ves.  J.  64. 

(t)  1  AUc.  579,  580.    See  also  Comber  v.  HUl,  2  3tnmge^  960.  n^ 
Williams  r.  Browne,  996. 
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such,  without  more  wbrds^  descend  to  their  issues  re- 
spectively. * 

•  Upon  the  whole  it  may  be  doubted  whether,  consist- 
ently with  the  spirit  of  the  modem  cases  upon  this  sub- 
ject, which  evidently  shew  a  strong  disposition  to  take 
cases  out  of  the  influence  of  the  supposed  rule  of  pre- 
sumption against  the  implication  of  cross  remainders 
between  more  than  two,  such  distinction  between  the 
cases  grounded  on  the  difference  of  number  has  in 
reality  any  longer  a  practical  existence ;  for  it  will  be 
difficult  to  understand  the  proposition  that  the  courts 
lean  one  way,  and  the  presumption  of  law  another. 
And  it  must  be  difficult,  if  not  impossible,  to  apply  this 
supposed  difference  of  presumption  to  those  numerous 
cases  where  the  devise  is  not  to  individuals  named  and 
ascertained,  but  to  the  future  children  of  persons  having 
none  at  the  time  of  the  devise;  for  if  these  presumptions 
are  to  be  considered  as  founded  upon  the  intention  of 
the  testator,  such  intention  in  the  case  last  supposed 
must  be  inferred  as  provisionally  and  prospectively 
contemplating  the  alternative  of  the  objects  of  the 
devise  being  two  and  no  more,  or  above  that  number, 
and  caUing  for  a  different  construction  as  the  event  may 
shape  the  case. 


SECT.  VII. 

By  what  words  an  Estate  for  life  only  will  pass. 

IT  seems  to  be  a  safe  and  fundamental  principle  in  the 
construction  of  limitations  in  wills,  that  it  shall  be  made 
according  to  the  rules  of  the  common  law  in  respect  to 
estates  limited  or  conveyed  by  deeds,  unless  there  is  some- 
thing clearly  to  be  collected  from  the  will  itself,  dbclosiiig 
a  difi*erent  intention  in  the  testator  (1).     And  it  will  be 

(1)  Carth.  5.  per  Bridgman,  C.  J.  who  cites  Wild's  case,  6  Rep. 
16.  in  support  of  the  position. 
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useful  as  a  check  upon  the  zeal  sometimes  discovered 
for  executing  the  supposed  intention  of  a  testator,  to 
remember  Lord  Chancellor  Harcoort's  obserratioD  in 
Bale  V.  Coleman^  (a)  that  the  intent  which  oug^ht  to 
govern  must  be  a  certain  and  manifest  intent^  ajad  not 
an  arbitrary  one;  it  must  be  according  as  it  appears 
upon  the  will^  and  according  to  the  known  rules  of 
law  ; — it  is  not  to  be  left  to  a  latitude,  and  as  it  may 
be  guessed  at." 
Where  there        xf  thcre  arc  uo  cxuressions  in  a  wiU  nving:  in  ^fireet 

are  no  words  /. .    i       .  i    •  «     « 

nvingaa  in-  tcrms  au  cstatc  oi  inheritance,  nor  any  plain  groitads  fiw 
pudn  gromids  inferring  an  intention  to  give  such  edtate,.  nothiag  passei 
M  inteSSS  away  from  the  heir  at  law  beyond  an  estate  for  life. 
!k^**takc8  Therefore,  a«  before  has  been,  observed,  a  devise  of 
jn^y *»«•*•*•   land  to  a  person  generally  (6)  disposes  of  nothing*  bat 

an  estate  for  the  life  of  the  devisee,  and  the  addition  oi 
the  word  '  assigns'  wJU  not  enlarge  it.  AccoT^ngIy>  if  a 
man  devise  in  the  following  mftnner,.(2)  ^'  I  devise  Black 
Acre  to  my  daughter  F;  and  the.  heirs  of  her  body 
begotten  ;  Itertiy  I  devise  to  my  said  daughter 
Acre ;"  the  daughter  shall  have  but.  an  estate  for 
in  White  Acre  ;  for  the  word  ^  item'  has  not  the  fwoe 
of  the  words  '  in  the  same  manner/  or  '  m  farmi 
pnedicti/  which  would  be  tantamount  to  repeating  the 
words  of  limitation. 

And  if  a  man,  seised  in  fee  of  a  house  and  land, 
makes  his  wiU  in  this  manner,  ^'  1  devise  the  moiety  of 
my  house  to  my  wife,  for  her  life ;  item,  I  devise  the 

Ca)  See  Vin.  Abr.  tit  Det •  (D.  b  )  7. 
(fi)  .Fairfax  v.  Heron,  Free,  in  Ch.  68« 


(%)  Via.  Abr.  tit,  Dey.  (Q.a).  Bat  if  a  man  deTiM  Black  Acre  I* 
one  in  tail,  and  also  White  Acre,  the  derisee  wiU  hare  an  estate  tail 
in  White  Acre  also,  for  this  is  M  one  sentenccy  ibid*  And  fo  it  Ini 
been  held  that  if  in  the  first  clause  no  devisee  is  namedj  as  wbeie  a 
testator  says,  ^^  Itern^  I  give  the  manor  of  D.*,  Item^  I  gire  the 
of  8.  to  J.  K.  and  his  heirs,"  this  shall  be  referred  to  both  the 
sad  J.  R.  will  hiiYe  the  fta  la  both.    Ibid, 
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other  moiety  of  my  house  to  J.  S. ;  Item,  I  devise  to 
J.  S.  all  the  said  house^  and  all  the  land  that  appertains 
to  it  after  the  death  of  my  said  wife  :"  J.  S.  will  take 
only  an  estate  for  life  in  the  premises  after  the  death  of 
the  wife,  (c) 

So  if  I  devise  Black  Acre  to  J.  S.^  Iterh,  I  devise 
White  Acre  to  J.  S.  and  his  heirs^  it  is  only  an  estate 
for  Ufe  in  Black  Acre  ;  for  the  item  has  no  dependence 
upon  the  first  clause^  but  is  distinct  and  several. 

The  cases  of  Denn  v.  Gaskin^  (d)  and  Rights.  Side- 
botham^  (e)  have  been  already  produced  as  instances  of 
the  rule  which  will  not  suffer  a  greater  estate  than  for 
the  life  of  the  devisee  to  pass  by  a  wiU  without  proper 
words  of  limitation^  or  a  plain  indication  on  the  face  of 
the  instrument  of  an  intention  in  the  testator  to  give  an 
inheritance.  The  words  of  Lord  Mansfield  in  the  last- 
mentioned  case  are  very  declarative  of  the  law  on  this 
subject. 

'^  1  verily  believe/'  said  his  Lordship^  '^  that  almost 
in  every  case  where,  by  law,  a  general  devii^e  of  lands 
is  reduced  to  an  estate  for  life,  the  intent  of  the  testator 
is  thwarted;  for  ordinary  people  do  not  distinguish 
between  real  and  personal  property.  The  rule  of  law, 
however,  is  established  and  certain,  that  express  words  of 
limitation,  or  words  tantamount,  are  necessary  to  pass  an 
estate  of  inheritance.  '  All  my  estate,'  or  '  all  my  interest,* 
will  do:  but  ^all  my  lands,  lying  in  such  a  placie,'  is 
not  sufficient.  Such  words  are  considered  merely  de- 
scriptive of  the  local  situation,  and  only  carry  an  estate 
for  life ;  nor  are  words,  tending  to  disinherit  the  heir  at 
law  sufficient  to  prevent  his  taking,  unless  the  estate  is 
^ven  to  somebody  else.  I  have  no  doubt  but  that  the 
testator's  intention  here  was  to  disinherit  his  heir  at  law, 
as  well  as  in  the  case  of  Derin  v.  Gaskin  :  but  the  only 
circumstance  of  difference  between  that  case  and  thicr^ 
and  which  has  been  relied  on  ad  in  fevour  of  the  defend* 

(c)  Vin.  Abr.  tit  Dev.  (Q.  a.)        (rf)  Cow  p.  657.    Anie^  Sect  4. 
(e)  Dough  759.    A(itey  Sect.  4. 
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antSj  if  the  testator  had  any  meaning  by  it^  (which  I  do 
not  believe  he  had)  rather  turns  the  other  way  ;  because 
he  uses  different  words  in  devising  different  parts  of  his 
estate.  I  think  we  are  bound  by  the  case  of  Denn 
V.  Gaskin."  Judgment  that  the  widow  took  only  a  life 
estate  in  the  premises. 

So^  in  another  case^  where  C.  B.^  being  seised  and 
possessed  of  freehold  and  leasehold  property^  lying  con- 
tiguous^ and  demised  together,  made  his  will  and  devised 
to  his  wife  all  his  freehold  and  leasehold  messuages^  &c. 
and  all  his  estate  and  interest  therein^  for  and  during 
her  natural  life,  and  after  her  decease^  he  devised  the 
said  messuages  to  his  sisters-in-law,  M.  S.  and  M.*B., 
as  tenants  Jn  common  ;  but  in  case  his  mother  should 
give  any  disturbance  to  his  wife,  then  bis  will  was,  that 
the  same  should  go  to  his  kinsman,  W.  B.,  his  heirs  and 
ai^signs  for  ever  ;  and  charged  his  estate  with  the  pay- 
ment of  all  his  just  debts,  to  be  paid  out  of  the  yearly 
rents  of  his  estates  by  his  said  wife.  Lord  Mansfield 
said,  there  were  no  words  of  limitation  added  to  this 
devise ;  and,  therefore,  that  it  was  clear,  by  the  rule  of 
law,  that  it  was  only  an  estate  for  life,  unless  it  could  be 
found  from  the  whole  of  the  will  taken  together,  and 
applied  to  the  subject  matter  of  this  devise,  that  the  tes- 
tator's intention  was  to  give  a  fee ;  and,  accordingly,  jud- 

*  ment  that  the  sisters-in-law  took  only  an  estate  for  }iie.{f) 
Sir  R.  Worsley,  being  seised  in  fee  of  the  premises 
in  question,  devised  them  to  trustees,  upon  trust  that 
they  should  stand  seised  thereof,  to  the  use  of  his  grand- 
son Robert,  Earl  of  Granville,  for  life ;  remainder  to  his 
first,  and  other  sons  in  tail  male ;  remainder  to  Lady  Car- 
teret for  life ;  remainder  to  her  first  and  every  sons  in  tail 
male ;  and  in  defaultof  such  issue,  ''  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  the  body  of  the 
Lady  Carteret,  lawfully  issuing,  as  tenants  in  common^ 
and  not  as  joint-tenants;  and,  in  default  of  such^issue^* 

'         to  the  use  and  behoof  of  his  own  right  heirs  for  ever,  {g) 

(/)  Roe  r.  Blackett,  Cowp.  335. 

it)  H«7  0.  Earl  of  CoTentr j,  3  Tenn  Rep.  83. 
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>  Lady  Carteret  had  one  daughter^  L&^dy  Catherine 
Hay ;  and  the  question  was^  what  interest  she  took 
under  this  devise  P  A  case  was  sent  out  of  Chancery 
to  the  Court  of  King's  Bench^  for  their  opinion. 

Lord  Kenyon — The  general  rule  which  is  laid  down 
in  the  books^  and  on  which  alone  courts  can  with  any 
safety  proceed  in  the  decision  of  questions  of  this  kind^ 
is^  to  collect  the  testator's  intention  from  the  words  he 
has  used  in  his  will^  and  not  from  conjecture.  •  It  is  not 
necessary  that  any  technical  or  artificial  form  of  words 
should  be  used  in  a  will :  but  we  must  collect  the  mean- 
ing of  the  testator  from  those  words  which  he  has  used^ 
and  cannot  add  words  which  he  has  not  used. '  The 
objection  then  occurs  in  this  case^  ^^voluit  sed  non 
dixit/*  The  plaintiiTs  argument  goes  to  shew^  that 
the  daughters  took  estates  in  tail  general :  but  thiat  could 
not  have  been  the  intention  of  the  devisor^  as  no  such 
estate  is  given  in  any  part  of  the  will^  and  the  devisor 
has  totally  laid  aside  the  daughters  of  the  first  devisee; 
and  the  daughters  of  his  sons.  The  words  here  used^ 
technically  considered^  only  confer  an  estate  for  life  on 
Lady  Catharine  Hay.  It  has  been  argued  that  we  may 
presume  an  intention  in  the  devisor^  from  other  parts  of 
the  wiH^  to  give  estates  in  succession  to  the  daughters; 
but  I  cannot  find  any  words  to  warrant  such  a  construe-  » 

tion.  If»  indeed^  the  word  ^  such'  had  not  been  intro- 
duced into  this  clause^  we  mighty  perhaps^  have  said 
tbat^  as  '  issue'  is  '  genus  generalissimum/  it  should 
include  all  the  progeny  :  but  here  the  word  '  such'  is 
relative^  and  restrains  the  words  which  accompany  it. 

'The  certificate  was^  that  Lady  Catherine  Hay  took 
an  estate  for  life. 

With  respect  to  the  consequence  of  charging  the  where,  thoogii 
estaate  with  the  payment  of  a  gross  sum  of  money,  or  SSu^,  only 
of  debts  or  annuities,  it  has  been  shewn  upon  what  prin-  *  ^^«  «•*•»« 


pMies. 

ctple  this  is  considered  as  conferring  the  fee-simple  upon 

Hhe  devisee,  without  words  of  limitation.     But  it  is  laid 

down  in  Collier's  case,  that  a  devise  to  a  person,  to  the 

intent  that  with  the  profits  he  should    educate    his 
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daughter^  (h)  or  out  of  the  profits  of  the  land,  pay  to  one 
so  much^  and  to  another  so  much^  was  but  an  estate  for 
life,  for  he  was  sure  to  have  no  loss,  (t)  A  distinction 
which  has  ever  since  been  acknowledged^  thongh  the 
Courts  have  occasionally  felt  themselves  embarrassed 
in  the  application  of  it.  Where  a  testator  devised  aD 
his  lands,  tenements^  and  messuages^  whatsoever,  after 
his  debts,  legacies,  and  funeral  expenses  were  discbaiged, 
to  T.  M. ;  it  was  said  by  Fortescue,  M.  R.  thai  here  the 
debts  were  not  at  all  events  charged  upon  the  real  es- 
tate, but  only  contingently,  if  the  personal  estate  should 
be  deficient ;  and  therefore  it  did  not  come  up  to  the 
cases  cited  of  a  gross  sum  to  be ,  paid  out  of  land,  and 
consequently  gave  no  more  than  an  estate  for  life  to  the 

devisee,  (k) 

And  in  another  case,  where  a  testator  devised  aa  fol- 
lows : — ''  I  give  and  devise  unto  N.  lister  aU  that  my 
customary  estate,  &c.  and  all  the  rest  of  my  lands,  te- 
nements, and  hereditaments,  either  freehold  or  copy- 
hold, whatsoever,  and  wheresoever ;  and  also  all  my 
goods,  chattels,  and  personal  estate,  of  what  nature  or 
kind  soever,  after  payment  of  my  just  dd>ts  and  funeral 
expenses,  I  give,  devise,  and  bequeath  the  same  unto 
my  sister  Sissily  Carr,"  and  appointed  her  sole  execu- 
trix ;  the  question  was,  whether  Sissily  Carr  took  an 
estate  in  fee  or  only  for  life.  (Z) 

Lord  Kenyon  said  that  where  a  devisee  is  directed  to 
pay  an  annual  i:ent  charge,  or  a  solid  sum  to  another 
person,  out  of  the  estate  devised,  it  had  been  pn^rly 
decided  that  the  devisee  should  tilke  a  fee,  because  he 
might  be  a  loser  unless  the  estate  in  his  hands  were  at 
all  events  sufficient  to  enable  him  to  bear  those  chai]§pes. 
Where  a  sum  of  money  was  given,  it  might  be  payable 
before  the  rents  became  due;  and  where  an  annual 
charge  was  made  on  the  estate,  it  might  continue  be- 
yond the  life  of  the  devisee ;  and,  therefore,  it  was  ne- 

(A)  Bacon  v.  Hill,  Cto.  Elix.  497.   *  / 

(0  6  Repw  10.  a.  (Jk)  Menmi  v.  Blackiii^re,  3  Alk.  Mft 

^  (0  Denn  v.  Mejlor,  5  Term  Re(.  656. 
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cessary^  in  both  those  cases^  that  the  devisee  should 
have  a  permanent  fund.    This  case  had  been  compared 
to  that  of  Doe  v.  Richards :  (m)  but  there  the  words 
were^  *^  my  legacies  and  funeral  expenses  being  there- 
out paid  ;"  which  imported  that  those  sums  were  to  be 
paid  by  the  devisee  out  of  the  interest  given-  to  her : 
and  if  she  had  died  immediately  after  the  devisor^  and 
had  only  taken  a  life  estate^  the  fund  out  of  which  she 
was  to  bear  those  charges  might  have   failed.     The 
Court  was  therefore  compelled  to  make  that  decision, 
and  he  was  now  perfectly  satisfied  with  it :   but,  in  the 
case  before  the  Court,  the  words  of  the  will  were,  ''  after 
payment  of  my  just  debts  and  funeral  expenses/'  Now, 
supposing  the  devisor  had,  in  the  beginning  of  the  will, 
charged  his  debts  and  funeral  expenses  on  his  real  es- 
tate ;.  and  had  then,  after  a  series  of  limitations,  devised 
to  his  wife,  in  the  words  now  used  ;  it  could  not  have 
been  contended,  that  such  a  charge  on  the  real  estates 
would  have  passed  the  fee  to  his  wife  ;  and  if  not,  the 
place  in  which  the  same  words  were  introduced,  could 
not  vary  the  question.     He  admitted  that  the  real  esUite 
was  charged  with  the  payment  of  debts  and  funeral  ex^ 
peases^  if  the  ^personalty  was  not  sufficient  for  that  pur- 
pose :  but  there  were  no  words  charging  the  estate  ifk 
the  hands  of  thewifey  with  the  payment  of  those  debts^ 
This^  therefore,  essentially  distiogjikhed  the  present 
case  from  that  of  Doe  v.  Richards ,'  for  there  the  debts 
were  to  be  paid  by  the  devisee,  and  were^  a  charge  on 
the  estate  in  his  hands  ;  whereas  here,  the  debts  were 
no  charge  on  the  devisee.    Judgment  wits  given^  that 
Sissily  Carr  took  only  an  estate  for  life. 

On  a  writ  of  error  in  the  Exchequer  Chamber,  this 
judgment  was  reversed,  upon  the  ground  that  the  words 
*'  all  the  rest  of  the  lands  &c/'   created  an  estate  in 

fee,  (n) 

On  being   afterwards   carried  into  the   House   of 
Lords,  the  following  question  was  put  to  the  Judges : 

(m)  3  T.  R.  350.  (n)  1  Bob.  and  Pal.  538. 
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— *'  What  estate  the  devisee  Sissily  Carr  took  in  the 
premises  in  question  ?''  And  the  Judges  having  taken 
time  to  consider  the  said  question^  the  Lord  Chief 
Baron  of  the  Court  of  Exchequer  delivered  their  una- 
nimous opinion^  that  Sissily  Carr  took  an  estate  for 
life  in  the  premises  in  question.  Whereupon  the 
judgment  of  the  Court  of  Exchequer  Chamber  was  re- 
versed^ and  the  judgment  of  the  Court  of  King's  Beocb 
affirmed. 

Again^  a  testator  made  his  will  in  these  words: — 
''  As  to  what  real  and  personal  estate  it  hath  pleased 
Almighty  God  to  bless  me  with^  1  give  and  dispose  of 
the  same  as  foUoweth.  Firsts  my  will  is^  that  all  my 
debts  and  funeral  expenses  be  justly  paid  off  and  dis- 
charged out  of  my  personal  estate ;  and  if  the  same 
shall  fall  shorty  I  do  hereby  charge  my  real  estate  with 
the  payment  of  the  same.  1  do  hereby  give  and  de- 
vise all  my  messuages^  lands^  tenements^  and  heredita- 
ments whatsoever^  situate^  &c.  unto  William  Allen  of  S.^ 
son  of  Thomas  Allen  of  S.  aforesaid  deceased.''  .  The 
question  was^  What  estate  passed  by  these  words  ?  And 
Lord  Kenyon  saidj  that  the  debts  were  not  at  all  events 
charged  upon  the  real  estate^  but  only  contingently^  if 
the  personal  estate  should  not  be  sufficient ;  and  there- 
fore did  not  come  up  to  the  cases  cited  of  a  gross  sum 
to  be  paid  out  of  the  land,  and,  consequently^  gave  no 
more  than  an  estate  for  life  to  the  devisee ;  and  judg- 
ment was  given  accordingly,  (o) 

(o)  Doe  V.  Allen,  8  Term  R.  4»7. 
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SECT.  VIII- 

What  words  create  a  Jointenancy ,  and  what  a  Tenancy 

in  Common  in  a  WiU. 

9 

COURTS  both  of  law  and  equity  are  said  now  to  lean  Lerain^  of  tii# 
against  jointenancy  in    the    construction  of  a  will ;  roar  of°a  te- 
though  formerly  it  was  otherwise^  upon  the  ground  of  ^^  ^  ^^' 
the  inconvenience  of  multiplying  services  under  the  old 
tenures,  (a)  Any  words  therefore^  importing  an  equality 
of  benefit^  will  lead  to  the  construction  of  a  tenancy,  i^ 
common ;  and  the  books  abound  in  cases  in  which^ 
where  real  or  personal  estale  has  been  devised  to  two 
or  more  persons^  the  Courts  have  shewn  a   disposi- 
tion to  lay  hold   of  any  words  in  a  will   indicating 
an  equal  division    of   property^  to    raise  a    tenancy 
in  common. 

A  man  devised  his  lands  to  his  wife  for  life^  remainder 
to  A.^  B.;  and  C.^  and  their  heirs  respectively  for  ever ; 
and  the  question  being  whether  A.^B.,  andC.^  ^ere  join- 
tenants  or  tenants  in  common^  the  Court  held  that  they 
were  tenants  in  common;  for  the  intent  of  the  devisor 
appeared  in  the  will^  that  every  one  should  have  his 
part  and  his  heirs.  So  here  was  a  provision  made  for 
children  ;  and  the  words  respectively  would  be  idle^  if 
another  construction  were  made.  (6) 

So  where  lands  were  devised  to  five  persons^  their 
heirs  and  assigns^  all  of  them  to  have  part  and  part  alike,  ^ 
it  was  adjudged  to  be  a  tenancy  in  common,  (c) 

Again^  where  L.  devised  lands  to  his  two  sons  equally 


(a)  3  Atk.  594. 

(Jb)  Torrett  «•  Frampion,  Style  434.  and  see  Heathe  o.  Heathe,  2 
SaUe.  123. 

(c)  James  v.  Collins,  Het.  20.  Cro.  Can  75.  and  See-Mprtiftv* 
Wilson,  3  Bro.  C.  C.  3i4.    Rose  o.  HiH,  Burr.  1883. 
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and  their  heirs,  it  was  adjudged  that  the  devisees  took 
as  tenants  in  common  ;  for  otherwise  the  word  equalfy 
would  have  no  meaning,  {d)  And  in  another  like  case^ 
Lord  Mansfield  said  that  the  word  equally  implied  a  di- 
vision ;  whereas^  if  they  were  to  take  as  jointenants, 
there  would  be  no  division,  (e) 

A  person  devised  a  freehdd  to  trustees  and  their 
heirs,  in  trust  to  permit  hi^  three  sisters  and  their  as* 
signs  to  hold  and  enjoy  the  premises,  and  to  receive  the 
rents  thereof  to  their  sole  and  separate  use ;  and  as  his 
sisters  should  severally  die,  he  gave  the  premises  to  their 
several  heirs.  Lord  Hardwicke  held  that  the  plain 
meaning  of  the  words  '  as  th^.  should  severalfy  die, 
^c/'  was  that  the  sisters  should  take  as  tenants  in  com- 
mon. (/) 

And  in  another  case,  a  devise  of  the  prohts  of  Jaod 
in  trust  for  the  testator's  six  younger  chVULrefi,  to  be 
distributed  among  them  in  joint  and  equal  proporlion», 
was  held  to  give  a  tenancy  in  common^  and  not  a  join- 
tenancy,  (g) 

A  testator  devised  all  his  real  estates  to  trustees^  as 
soon  as  his  three  daughters  should  attain  their  respec- 
tive ages  of  twenty-one,  to  convey  to  them,  and  the 
heirs  of  their  bodies,  and  their  heirs,  as  jointenants. 
Lord  Hardwicke,  after  observing  that,  on  account  of 
the  direction  to  convey,  this  was  an  executory  trusty  in 
which  case  the  Court  assumed  greater  latitude  in 
moulding  the  will  according  to  the  intention  of  the  tes- 
tator, gave  his  opinion  that  the  daughters  did  not  take 
as  jointenants,  but  that  conveyances  should  be  made  to 
them  at  twenty-one  respectively,  in  tail,  with  cross  re- 
mainders in  tail;  by  Which  means  survivorship  would 
be  preserved  upon  the  death  of  any  daughter  without 

(d)  Lewen  v.  Coxy  Cro.  £1. 603.     1  Yern.  39. 

(0  Denn  v.  Gaskin,  Cowp*  650*  and  see  Blitset  v.  CmiwvD,  Silk. 

(/)  Sheppard  e.  Gibbons,  2  Atk.  441. 
{£)  Ettrickav.  Ettricks.  Ambk  WO. 
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iwue^  which  nvas  the  most  that  was  meant  by  jointe- 
nantfii.  (h) 

Again  T.  S.  devised  a  term  for  years^  and  all  her  in« 
terest  therein^  to  her  two  dau^ters  ;  they  paying  yearly 
to  her  son  352.  by  quarterly  payments,  viz.  each  of  them 
122.  108.  yearly  out  of  the  rents  of  the  premises^  during 
his  life^  if  the  term  so  loqg  continued  ;  aiid  tliis  was 
clearly  held  a  tenancy  in  common  by  Lord  C.  Jeffries^ 
the  35Z.  being  to  be  paid  by  the  two  daughters  equally 
in  moieties. 

A  similar  construction  has  been  put  upon  a  bequest 
to  and  amongst  three  persons^  (i)  or  between  them^  (k) 
or  to  them  in  equal  shares  and  proportions^  (/)  or  to 
be  distributed  to  them  in  joint  and  equal  proportions. (i?i}% 

Nor  will  a  different  construction  prevail  where  a  tes-  where  there  !• 

^  tn  express  11- 

tator  after  such  distributive  words  superadds  an  express  mitation  to  the 
limitation  to  the  survivors  or  survivor^  or  directs  that  surriror. 
the  estate  maty  be  enjoyed  with  benefit  of  survivorship. 
It  has  indeed  been  formerly  laid  down  in  positive 
terms  that  where  lands  ar-e  devised  to  two  or  more  per* 
sons  to  hold  to  them  and  the  survivor  of  them^  they 
must  take  the  estate  in  jointenancy,  though  there  may 
be  other  words  in  the  will  indicating  a  tenancy  in  com- 
mon, (n)  And  Lord  Hale  has  said  that  a  devise  to  two 
equally  to  be  divided  between  them,  and  to  the  survivor 
of  them,  makes  an  estate  in  jointenancy  upon  the  ex* 
press  import  of  the  last  words,  (o)  But  a  contrary  doc* 
trine  has  prevailed  in  later  cases,  in  which  the  Courts 
have  been  ingenious  to  give  effect  to  the  words  of 
severance  without  sacrificing  the  words  of  the  sur« 
vivorship.  ^ 

(A)  Murrjatt  v.  Townley,  1  Ve*.  102. 

(t)  Campbell  v.  Campbell,  4  Bro.  C.  C.  17.     And  see  Ackerman 
V.  Burrows,  3  Yes.  and  B.  54. 

(fc)  Lashbrook  v.  Cock,  2  Meriv.  70. 
(0  Jones  V.  Randall,  1  Jac.  and  Walk.  100. 
(m)  Ettricke  v.  Ettricke,  AmbL  650. 
(n)  Furze  v.  Weekes^  d  RoL  Abr.  90. 
(o)  I  V  ent.  ftl6- 
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Thus  in  the  case  of  Lord  Bindon  v,  the  Earl  of  Suf- 
folk^ where  there  was  a  devise  to  five  grand-chiUren, 
share  and  share  alike^  equally  to  be  divided  between 
them^  and  if  any  of  them  should  die^  then  to  the  sur- 
vivor ;  the  devisees  were  held  to  take  as  tenants  in  con- 
nion  ;  for,  said  Lord  Cowper,  C.  by  the  words  '^  if  any 
of  them  die,  his  share  shall  g;o  to  tiie  survivor/'  it  must 
be  intended,  that  if  any  should  die  in  the  lifetime  of 
the  testator ;  for  by  that  construction  every  word  of 
the  will  would  have  its  effect  and  operation,  {p) 

And  in  the  case  of  Rose  d.  Vere  v.  Millsy  where  the 
devise  was  to  the  testator's  five  children,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  and  ad- 
ministrators of  such  survivor,  share  "^nd  share  alike,  as 
tenants  in  common,  and  not  as  jolntenants^  JLiOrd 
Mansfield  and  the  Court  of  King's  Bench  considered 
thedevise  as  creating  a  tenancy  in  common  in  fee,  and 
that  the  words  survivors  and  survivor  related  to  the 
death  of  the  testator,  (q) 

So  where  one  devised  to  his  two  s.ons  and  their  heirs 
and  the  longer  liver  of  them,  equally  to  be  divided  be- 
'  tween  them  and  their  heirs,  after  the  death  of  his  wife, 
the  Court  was  of  opinion  that  the  sons  took  as  tenants  *in 
common,  and  that  the  devise  was  good  ;  according  to  the 
rule  of  giving  effect  to  the  intention  in  the  construction 
of  wills;  the  intent  of  the  testator  appearing  to  be  not  only 
to  provide  for  his  two  sons,  but  for  their  posterity ;  and 
that  not  only  his  sons  but  their  heirs  should  have  an 
equal  part ;  for  the  lands  were  '^  equally  to  be.  divided 
between  them  and  their  heirs."  And  though  by  the 
first  words  it  was  given  to  them  and  the  survivor  of 
them,  yet  the  last  words  explained  what  was  intended 
by  the  word  survivor,  viz.  that  the  survivor  should  have 
an  equal  division  with  the  heirs  of  him  who  should  die 
first.  And  though  the  testator  had  not  aptly  expressed 
himself;  yet,  upon  all  the  words  taken  together  his 

(p)  1  P.  Wmi.  96.  (})  3. Burr.  isai. 
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meaning  seemed  to  be  agreeable  to  the  said  construc- 
tion, (r)  •  ' 

Robert  Clarke  devised  his  estate  to  trustees^  and 
their  heirs^  to  the  use  of  the  testator's  niece  S.  C,  and 
his  two  nieces  E.  G.  and  A.  C.  and  the  survivor  and 
survivors  of  them,  and  the  heirs  of  the  body  of  such 
survivor  and  survivors;  as  tenants  in  common^  and  not 
as  joint-tenants ;  and  for  want  of  such  issue  remainder 
over.  Upon  a  case  sent  by  the  Master  of  the  Rolls 
for  the  opinion  of  the  Court  of  C.  P.,  the  Judges  of 
that  Court  certified  that  the  devisees  took  as  tenants  in 
common.  («)  •  .        . 

In  the  case  of  Russell  v.  Long  (t)  it  was  said  by  the 
Master  of  the  RoUs^  ''  whenever  there  are  words  plainly 
importing  a  tenancy  in  common^  such  construction 
must  be  put  on  other  inconsistent  words^  as  shall^  if 
possible,  relate  to  some  time  or  other,  and  not  such  as 
would  defeat  or  destroy  the  effect  of  the  words  import- 
ing a  tenancy  in  common.  And  on  the  same  principle 
in  Hawes  v.  Hawes  (u)  to  give  effect  to  all  the  words  of 
the  will,  survivorship  was  confined  to  the  age  of 
twenty-one,  in  reference  to  a  prior  clause  in  the  same 
will,  confining  the  survivorship  to  that  age  with  respect 
to  a  different  subject. 

Where  a  bequest  was  limited  over  on  certain  events 
to  A.,  B.,  and  C,  in  equal  proportions,  share  and  share 
alike,  his,  her,  or  their  issue,  or  the  issue  of  either  of 
them,  to  take  their  parents'  share,  with  benefit  of  ^urvi-* 
Torship  to  the  testator's  said  nephews  and  niece,"  ttfe  sur- 
vivorship was  confined  to  the  death  of  the  testator,  (x)  - 

But^  independently  of  all  inference  to  be  drawn  from  But  a  simple 
the  contents  of  the  will,  it  is  well  settled  that  a  devise  qii^to\wo 


(r)  Blisset  v.  CranweU,  Salk.  296. 
(f )  Garland  v.  Thomas,  1  N.  R.  82. 
(0  4  Ves.  J.  564. 

(tf)  3  Atk.  523.  and  see  King  v.  Taylor,  5  Yes.  J.  810.    Daniell 
V.  Daniell,  6  Yes.  J.  300.     Shergood  v.  Boone,  13  Yes.  J.  375.  . 
(«)  Maberiy  v.  Strode,  3  Yes.  J.  455. 
TOIi.  I.  .         2  M 
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w mor^pciie-  to  two OF  morc generally,  or, two  or  more  and  their  heirs, 
joint^tenancy.   Hiakes  them  joint-tenants. 

And  this  rule  of  construction  i»  applicable  as  well 
to  personal  as  to  real  estate ;  in  which  instance  our 
<yOurt8  of  Equity  follow  the  common  law^  and  not  the 
civil  law,  where  survivorship  is  not  admitted  in  legai- 
cies  (y) 

A;  bequeathed  four  parts  of  his  residuary  estate  to  B. 
and  the  chi^flren  born  of  her  body,  B.  had  nochi/d  at 
the  time  the  will  was  made,  but  had  .one  child  bom  af- 
terwards ;  and  then  B.  died  in  the  lifetime  of  the  tes- 
tator :  it  was  held  that  by  this  bequest  a  joint-tenancy 
was  created,  and  that  the  child  took  the  whole  by  sur- 
vivorship. (2;) 

And  in  some  cases  the  construction  of  words  in  a 
will,  as  importing  a  joint- tenancy,  has  been  favoured 
as  tending  to  effectuate  and  preserve  the  estates.  As 
where  a  testator  devised  to  Jane  and  Elizabeth  all  his 
estate,  to  be  equally  divided  between  them  during  their 
natural  lives,  fjnd  after  the  deceases  of  the  said  Jane  and 
Elizabeth,  to  the  right  heirs  of  Jane  for  ever ;  the  only 
question  was,  whether  this  devise  made  Jane  and  Elii- 
zabeth  joint-tenants  for  life,  so  as  that,  upon  the  death 
of  Jane,  the  whole  survived  to  Elizabeth  for  life ;  or 
whether,  upon  the  words  ''  equally  to  be  divided  be- 
tween them,''  they  were  tenants  in  common  ?  (a) 

Lord  Chief  Justice  HoU  pronounced  the  opinion  of  the 
Cou^  ^l^at  they,  were  joint-tenants,  notwithstanding  the 
word^r'^equaUy  to  he  divided  among  them,"  and  tb^t 
the  lands  ought  to  survive  to  Elizabeth. — 1st  Because, 
though  upon  suc^.  words,  generally,  th^y  would  be  te- 
nants in  common  :  yet  if  it  should  be  so  in  this  case^  U 
would  be  expressly  against  the  intent  of  the  testator, 
and  would  defeat  the  heirs  of  Jane  of  part;  for  they 
were  to  take  altogether,  and  not  by  moieties,  one  at  one 
time,  and  one  at  another,  but  all  at  once.  If  they- should 

(  Sf)  Sec  Cray  v.  Willis,  2  P.  Wms.  539. 

(«)  Buffar  ».  Bradford,  2  Atk.  220. 

fo)  Tuckerman  r.  Jeffries^  S  Bac.  Abr.  681.  Holt,  370. 
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be  tenants  in  common^  they  must  take  by  moieties  at 
seyeral  times.  2dly^  It  was  expressed  that  the  heirs  of 
Jane  were  not  to  take  till  after  both  their  deceases. 
Srdly,  If  they  should  be  tenants  in  common^  then  the 
heirs  of  Jane  would  be  in  danger  to  lose  a  moiety  ;  for 
as  to  that  one  moiety,  it  must  be  a  contingent  remain^ 
der;  so  that  if  Elizabeth  had  died  daring  the  life  of 
Jane^  the  contingency  for  that  moiety  not  happening 
[when  the  particular  estate  determined,^  it  must  de- 
scend to  the  heirs  at  law  of  the  testator,  who' were  Eli- 
zabeth and  the  isQile  of  Jane,  as  coparceners.  4thly, 
Jane  and  Elizabeth  were  heirs  at  law  of  the  testator  ; 
and,  as  such,  the  whole  would  have  deseeded  to  them 
in  coparcenary,  if  no  wiH  had  been  made  .  but  it  was 
plain,  the  testator  intended  to  prefer  the  heirs  of  Jane 
to  the  whole ;  it  was  therefore  adjudged  that  Elizabeth 
and  Jane  took  as  joint-tenant6. 

Where  J:  S,  devised  lands  to  A.  and  6.  and  the  sur- 
vivor a/*  them,  and  their  heirs  and  assigns  for  ever,' 
equaUy  to  be  divided  between  them,  share  and  share 
alike  ;  and  A.  died  in  the  testator's  life-time ;  and  theif 
the  testator  died,  feaving  C.  his  heir  at  law ;  the  Court 
said  that  wills'  must  be  so  expounded  that,  if  pos-^ 
sible,  every  word.migh%  have  its  effect.  That^  in  that 
case  the  devise  being  to  ti^o  and  the  stimx^or  of  them, 
they  were  pfeinly  joint-tenants  for  life  :  and  that  the 
next  words  '"^  and  to  their^  heirs  equally  to  be  divided 
between  them,  share  and  share  alike,"'  as  plainly  im- 
ported them- to  be  tenants  in  common  of  the  inherit- 
ance/by  which  construction  every  word  of  the  wift 
took  effect.  But  A.  having  died  in  the  testator's  Kfe- 
time^  B:  became  thereby  entitled  tb  the  whole  for- his 
life ;  and  the  inheritance  of  A.  having  lapsed  by  his 
deaths  his  moiety  must  descend  to  C.  as  the  testator's 
heir  at  law.  (6) 

If  two  different  dispositions  of  the  same  estate  occur 

(6)  Barker  r.  Giles,  2  P.  Wins.  280. 

2m2 
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Of  the  effect  of  in  the  same  will^  the  better  opinion  seems  to  be  that  the 
dupositions  of  two  devisees  shall  take  in  moieties ;  though  Loid 
totetJiTi^.    Coke  was  of  opinbn  that  the  latter  words  revoked  the 

former,  (c)  In  many  of  the  old  books  it  is  said  gene-, 
rally;,  that  there  should  be  a  joint-tenancy  :  (d)  but 
Mr.  Hargrave  observes^  that  according  to  the  modem 
opinions^  and^  as  it  seem s^  the  best^  there  will  be  a  joint- 
tenancy^  or  tenancy  in  common  according  to  the  words^ 
used  in  limiting  the  two  estates  ;  by  which  is  meant 
that  if  the  two  estates  given  by  the  will  have  the  unity 
or  sameness  of  interest^  essential  to  a  joint*tenancy,  ihe 
devisees  shaU  be  joint-tenants ;  but^  if  otherwise^  they 
shall  be  tenants  in  common. 

And  if  the  words  used  are  contrariant,  the  Court  re- 
jects  those  which^  from  the  nature  of  the  subject^  or 
bearing  of  the  context^  appear  to  be  least  consistent 
with  the  intention  of  the  testator.  As  where  a  bequest 
was  to  A.  and  B.,  of  a  sum  of  money^  jointly  and  be- 
tween them ;  the  Court,  reasoning  from  the .  nature  of 
the  subject,  gave  the  preference  to  the  words  importing 
a  severance. (e) 
Where  no  €x-  Upou  the  wholc  it  appears,  that  the  inclination  of  the 
premioDs  oc-    Courts  afi^aiust  the  construction  of  joint-tenancies  dis- 

cur  to  favour  a  ^-^  ,  •*, 

tennncy  ia  poses  them  to  givc  cfFcct  to  the  slightest  expressions 
^nnlT^dii  not  indicating  the  intention  to  benefit  the  devisees  equally  ; 
rtnlctlon  ^"  y^*  ''^^^  where  no  such  expressions  occur,  the  Courts 
coniecturai       ^j]]  ^ot,  ou  conjcctural  fi^rouuds,  make  a  construction 

frr'>unas :  nor  ,  «*  o  -^ 

will  the  snb-     which  has  no  foundation  in  the  will  itself  to  support 

JMt  matter  .      ,   _*       _._  •■!     ■  i  •  /•      ^        i       * 

siippivanarsru-  it.  (/;  vioT  Will  thc  subjcct  matter  of  the  devise  or 
iTthe^othw!^   legacy  supply  any  argument  one  way  or  the  other.  And 

in  the  case  of  a  mere  money  legacy,  the  rule  is  the  same. 

Tiitts  the  present  Lord  Chancellor^  in  a  late  case,  (Jk) 


(c)  Co.  Litt.  1 12.  6.  n.  1.     2  Atk.  373.     3  Atk.  493. 
((/)  Plowd.  539. 

(e)  Perkins  v,  Bajnton,  1  Bro.  C.  C.  118. 

(/)  Shore  r.  Billingley,  1  Vem.482.    Whitmore  ©.  Trelawaey, 
6  Ves.  J.  129.    Jackson  r.  Jackson,  9  Ves.  J.  697. 
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staled  that  upon  the  doubt  which  Lord  Thurlow  had  ex- 
pressed in  Perkins  v.  Baynton^  (i)  whether  there  could 
be  a  joint- tenancy  of  a  mere  money  legacy  or  a  residue, 
and  the  cases  cited  upon  the  distinctions  attempted 
upon  the  question^  where  the  residuary  legatees  were 
executors^  he  had  looked  at  one  of  the  original  wills 
in  Doctors'  Commons^  where  a  construction  had  been 
put  upon  these  bequests ;  and  he  had  made  up  his  mind 
upon  the  point,  upon  which  he  had  never  any  doubt 
since,  that  a  simple  bequest  of  a  legacy  or  a  residue  of 
personal  property  to  A.  and  B.,  without  more,  is  a  joint- 
tenancy. 

And  so  in  another  case,  (;k)  where  a  testator  gave 
the  residue  of  his  real  and  personal  estate  to  trustees^ 
to  sell  and  apply  the  interest,  proceeds,  and  profits 
thereof,  from  time  to  time,  to 'the  use  of  his  grand- 
children, A.,  B.,  C,  and  D.  equally  between  them,  share 
and  share  alike,  for  their  several  natural  lives ;  and  from 
and  after  the  decease  of  the  survivors  of  thero^  in  trust 
to  pay  and  apply  the  principal  money  to  and  among  all 
fuid  every  the  children  of  his  said  grand-daughters, 
equally  to  be  divided  between  them  share  and  share 
alike ;  upon  the  death  of  two  of  the  grand-daugh- 
tefs  leaving  children,  the  question  was  what  should 
become  of  the  interest  which  the  two  deceased  grandr 
daughters  took,  until  the  death  of  the  siurvivor,  the 
same  being  claimed  by  the  children  of  the  deceased 
g'rand-daughters  on  the  ground .  that  their  mothers 
.were  tenants  in  common ;  but  the  Lord  Chancellor  said^ 
that  though  the  words  *'  equaUy  to  be  divided,"  and 
'^^  share  and  share  alike,''  wei*e,  in  general,  construed 
in  a  will  to  create  a  tenancy  in  common ;  yet,  where 
the  context  shewed  a  joint-tenancy  to  be  intended,  the 
vrords  should  be  construed  accordingly  ;  and.that^  in  the 
^ase  before  him^  it  was  evident  that  the  interest  was  to 

(h)  Crookeo.  De  Vandez,  9.  Ves.  J.  197. 
'     (f)  iBro.  C.  C.  118. 

(/:)  Armstrongs.  Eldridge,  3  Bro.  C.  C.  315.^  and  see  Wliitmore 
V.  Trelawnej,  6  Ves.  J.  130.  ' 
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be  divided  alnong  four^  while  four  were  aBve  ;  amon^ 
three  while  three  were  aHve ;  and  that  nothing-  was  to 
go  to  the  children^  while  any  one  of  their  mothers  was 
living ;  and  declared  the  whole  interest  to  belong-  to  the 
two  living  grand-daughters  by  survivorship. 
AproYuionfor      When^  as  is  usual  in  provisions  fbr  &m3ies^  a  sum  of 

the  survivor-  ,  .  ,  ^       »         •■•    •  ■■    j  « 

ship  of  the  money  has  been  given  to  be  diviaed  among  aeveru 
te^ntstncom-  persous.as  tenants  in  common,  with  a  direction  that  if 
MtendTwiSout  awy  one  of  them  should  die  before  twentyrone,  or  mar- 
exprcss  words    rjaffe,  his  share  should  survive  to  the  others,  the  share 

to  the  accruing         o    ^  ^  ' 

shares.  of  the  persou  first  dying  will  survive  to  the  others ;  but 

if  a  second  die,  only  the  original  share  of  such  second 
person  so  dying  will  survive,  and  -  not  the  share  which 
he  took  by  surviv(Nrship,  which  being  a  new  legacy^  was 
not  reached  by  the  words  directing  the  survivorship  of 
the  shares. 

This  doctrine  seems  to  rest  upon  better  ground  wheo 
the  bequest  to  the  survivors  is  expressly  to  them  in  terma 
importing  a  tenancy  in  common ;  as  where  the  bequest 
to  the  survivors  was  to  them  ^'  share  and. share  alike/*  in 
vvhich.case  Sir  Joseph  Jekyll,  M.  R.  held  ihat  the  accru* 
ing  share  being  several,  must  go  to  the  administntfor.  (k) 
But  in  the  case  of  Barnes  v,  Ballard^  (Z)  where  the 
bequest  over  was  simply  to  the  survivors^  the  share 
which  accrued  by  survivorship  was  held  by  Lord  Kmg, 
C  not  to  survive  again.  So  where-  a  sum  of  money 
was  left  to  each  of  three  persons  A.^  B.^  and  C.^  the 
*  interest  to  be  added  to  the  principal  yearly  until  they 
should  respectively  attain  the  age  of  twenty-one  years; 
and  in  case  any  of  them  should  die  before  that  age,  then 
to  the  survivors ;  and  A.  first,  and  then  B.  died,  both  under 
the  age  of  twenty-one ;  Lord  Thurlow,  sitting  in  bank- 
ruptcy, decided  that  only  the  original  share  of  B.  sur- 
vived to  C.  But  as  his  Lordship  allowed  the  parties  to 
file  a  bill^  advantage  was  tieiken  of  the  permission ;  and 

(k)  Rudg«  V.  Barker,  Ca.  temp  Talb.  124.,  and  see  Vandergnchl 
V.  Blake,  2  Ves,  534. 

(0  Stated  iu  Paiu  v.  Benson,  3  Atk.  79. 
1 
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the  cause  was  heard  before  Lord  Kenyon^  M.  R.  t^ho 
decided  the  same  way.  (m) 

It  seems^  however^  that  accruing  shares  will  survive^ 
without  an  express  provision  for  that  purpose^  if  the 
fund  be  ma4e  an  aggregate  fund^  and  limited  over 
after  certain  legatees  first  named^  who  must  all  be  dead 
before  the  ulterior  limitations  can  take  effect,  (ir^ 

(m)  Ex  parte  West,  1  Bro.  C.  C.  575.;  aod  see  Perki^  o.  Michle-        ^ 
thwaite,  1  P.  Wms.  d74«  and  Bargrave  v.  Whitwicke,  Finch.  436. 

(ft)  Worledge  v.  Churchill,  3  Bro.  C.C.  466.      Pain  v.  Benson,  3 
Atk.  78. 
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PRESUMPTIONS   AND   PAROL   ETIDENCK. 


SECT.  I. 

Satisfaction  of  Legacies  and  Portions. 

THE  rule  prevailing  hi  courts  both  of  law  and  equity, 
that  external  evidence  may  be  received  to  rebut  pre- 
sumptions^ submits  the  operation  of  written  instruments, 
more  extensively  than  any  principle  hitherto  noticed^ 
to  the  controul  of  extrinsic  circumstances.  In  Courts 
of  Equity^  more  especially^  this  allowance  has  prevailed. 
The  genius  of  the  common  law  inclines  it  to  gene- 
rality and  certainty ;  and  even  its  presumptions  are,  in 
some  cases,  too  inflexible  to  be  disapproved.  But  equity, 
as  its  rules  are  firamed  more  for  particular  than  genera] 
relief,  allows  all  its  presumptions  to  be  repelled  by 
opposite  testimony,  and  by  testimony  of  every  kind, 
or  the  pre-  Thus  it  is  a  settled  rule  of  presumption  in  equity, 

^^tdottbie   (borrowed  from  the  civil  law)  that  if  a  father  gives  a 
portions.         legacy  to  a  child,  and  afterwards  advances  the  like  sum 

to  the  same  child,  such  advancement  operates  as  an 
ademption  of  the  legacy.  This  presumption  was  op- 
posed in  Ellison  r.  Cookson  (a),  by  extrinsic  evidence, 
consisting  of  declarations  and  correspondence,  which 
were  admitted  on  the  above  doctrine  of  receiving  parol 
evidence  against  presumptions ;  though  as,  in  the 
opinion  of  the  Court,  the  evidence  when  received  did 

(a)  1  Vez.  Jun.  100. 
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not^  with  sufficient  clearness^  demonstrate  any  intention 
of  the  testator  opposed  to  the  presumption^  the  pre- 
sumption prevailed.  In  Debeze  v.  Mann  (b),  (which^ 
indeed^  was  the  case  of  a  father  and  putative  child^  but 
the  legacy  being  expressed  to  be  for  a  portion  it  came 
came  up  to  the  principle  upon  which  the  presumption 
is  founded  in  the  case  of  a  general  legacy  by  a  lawful 
parent)  (1)  the  presumption  was  repelled  by  parol 
evidence  of  words  used  in  conversation^  clearly  import- 
ing a  design  to  better  the  child  beyond  the  extent  of 
the  advancement. 

•    The  doctrine  of  the  Court  of  Chancery  seems  to  be  Legacy  from  a 
this ;  that  where  a  parent  gives  a  legacy  to  a  child^  chUd^pretnmed 
without  stating  any  purpose  for  which  it  was  given,  it  uon.  ^'  *  ^'' 
is^  nevertheless^  to  be  understood  as  a  portion ;   and 
therefore  on  the  principle  of  leaning  against  double 
portions  if  the  &ther  afterwards  advances  a  portion  on 
the  marriage  (c)  or  after  the  marriage  of  that  child  (d), 
it  is  an  ademption  of  the  legacy  by  a  constructive  satis- 
faction of  it  in  the  whole  or  in  part. 

>  But  if  a  stranger  gives  a  legacy  to  a  child^  not  de-  otherwise,  if 
scribing  it  as  a  portion,  and '  afterwards  makes  such  ^  * "  ^^' 
advancement  by  way  of  marriage  portion^  such  sub- 
sequent advancement  will  not  be  construed  an  ademp- 
tion or  satisfaction  of  the  legacy,  (e)  To  produce  this 
consequence  in  the  case  of  a  stranger^  either  the  legacy 
must  be  described  as  a  portion^  or  the  advancement 
must  be  expressly  stated^  or  distinctly  appear,  to  have 
been  made  for  the  purpose  of  satisfying  the  legacy. 
In  such  a  case,  althouglKthe  advancement  is  expressly 

{b)  5  Br.  C.R.  165. 

(c)  Rawlins  v.  Powell,  1  P.  Wms.  299.  Dwjer  v.  Lysaght,  1  Ball, 
and  B.  167.,    Bell  o.  Cokman,  5  Madd.  24. 

(d)  Powell  V.  Cleaver,  2  Bro.  C.  C.  499,  and  see  ex'parie  Dttbest, 
18  Ves.  J.  153. 

*  (e)  Debeze  v.  Mason,  2  Bro.  C.  C.  520. 

(1)  The  cases  of  a  natural  child,  see  Grave  o.  Lord  Salisbury, 
1  Bro.  C.  R.  425  ,  and  .of  uncle  and  niece,  see  Shudall  v.  Jekyll,  2 
Atk.  516.,  are  said  to  be  out  of  the  rule.  -      . 
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made  by  way  of  marriag^e  pmlion ;  ^tili/if  the  legfkcy  m 
not  expressly  given  for  the  same  purpose^  such  advance- 
ment will  not  operate  as  an  ademption. 
And  a  putative      jt  foUows^  therefore^  that  as  the  law  does  not  le- 
deredasastran-  coffnize  the  relation  of  the  putative  father  and  illegiti- 
fitimate  chud~  mdte  child^  the  fiSkther  stands  as  a  stranger ;  (f)  and 

thus  the  case  of  an  illegitimate  child  has^  in  tbm  re- 
spectj  an  advantage  over  one  legitimatdy  bom ;  aince, 
if  a  legacy  be  given  to  him  by  his  putative  father^ 
such  legacy  will  not  be  covered  by  any  subsequent 
advancement^  unless  it  appears^  positivdy^  that  aucfa 
^  advancement  was  intended  to  be  a  satis&ctidn  of  the 
legacy.  Whereas  a  legacy  from  a  &ther  b  understood 
as  a  portion^  though  not  so  described :  what  he  gives  dius 
to  his  child  is  presumed  to  be  meant  byway  of  pitrvision^ 
as  paying  a  debt  of  love  and  niettural  affectioa ;  if,  there- 
forci  he  afterwards  advances  him  by  apnmsum  ia  his 
lifetime,  such  provision  is  considered  as  given  in  the 
same  spirit  and  feeling,  and  as  paying  tlie  same  AAt  of 
nature  which  he  had  intended  to  disdhliige  by  his  wifl. 
But  in  the  case  of  a  stranger^  eqoky  considers  thai 
what  he  gives  by  his  will  he  gives  as  a  mere  bounty ; 
and  that  what  he  aftervrards  advances^  he  gives  as  an 
addition  to  his  first  boUnty.  Nor  if  a  sum  be  raised 
by  an  e^ecutor^  under  a  power  by  'way  of  advancesMnt 
for  a  childj  is  it  any  satisfieiction  of  a  legacy  given  by 
the  person  exercising  the  power,  (g) 

Where  these  double  gifts  take  ^lace  between 
parent  and  child^  the  presumption '  of  satisfieictton  wiB 
arise  notwithstanding  slight  drcumstances  of  differ- 
ence between  the  advancement  and  the  portion.  (A) 
But  where  the  case  is  not  between  parent  and  child, 
the  Court  will  readily  allow  the  presumed  satisiaction 
to  be  repelled  by  circumstances,  (t) 

(/)  Debeze  v.  Mason,  it/pro.    Powell  v*  Weaver,  supreu     Smhli 
V.  Strong  4  Bro.  C.  C.  494. 

{g)  Seed  V.  Bradford,  1  Yes.  501. 

{h)  Pye  ix  parte,  Dnbost  ex  ptarte,  18  Ves.  J.  140. 
'  (0  HJuchcHffe  V.  Hiachcliffe,  3  Yes.  J.  529.     Carr  v.  EasUbrooke, 
3  Yes.  J.  564. 
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Where^  Indeed,  a  testator  itanding  or  aoting  in 
loco  parentis,  after  giving  a  legacy  to.  the.  object 
of  his  care^  makes  a  provision  in  hiis  lifetioie  for  the 
legatee,  «ich  advancement  will  be  presumed  to  be  in 
satig&ction.  At  least  parol  evidence  will  be  easily  let 
in  to  shew  that  the  legacy  was  iatended  as  a  provision 
or  portion,  (ft) 

A  brother  may  very  naturally  stsmd  in  loco  parentis :  (I) 
but  an  uncle  or  grandfather  are  not*  considered  in  this 
light,  as  a  mere  consequence  of  the  :nearnei9s  jof  their 
relationship,  (m) 

An  advancement  to  a  child  on  marriage  does  not  de« 
prive  him*  or  her  of  the  benefit  of  the  residue  bequeathed 
by  a  will,  previously  made,  on  account  of  the  uneertainty 
of  the  residue ;  (n)  the  rule  being,  that  the  gift  must 
be  as  advantageous  as  the  legacy,  to  operate  as  a  satis- 
faction ;  and,  accordingly,  money  secured  to  be  paid  on 
a  contingency,  is  no  satisfaction  of  a  legacy  absolutely 
given,  (o)  And  an  advancement  must  be  for  the  same 
purpose ;  (p)  and  similar  in  kind,  (q)  Thus,  a  bequest 
of  money  is  not  satisfied  by  the  gift  of  an  annuity ;  (r) 
nor  of  a  beneficial  lease ;  (s)  nor  by  a  legatee's  being 
taken  into  partnership  by  the  testator,  {t)  And  parol 
evidence  is  admissible  to  qualify  the  effect  of  the  ad- 
vancement :  as  in  a  case,  where  a  testator  having  made 
an  advancement  to  his  wife  of  the  same  amount  as  a 
legacy  previously  bequeathed  to  her,  declared,  at  the  ^ 
time  of  his  advancement,  that  he  had  not  done  enough 
for  his  wife  !  (u) 

(At)  7  Vez.  J.  508,  and  Monck  v.  Lord  Monck,  1  Ball,  and  B.  298. 

(0  MoDck  V.  Lord  Monck,  1  Ball  and  B.  298. 

(m)  lloome  v.  Roome,  3  Atk.  183.     Brown  v.  Pock,  1  Ed.  140. 

(n)  Freemantle  r.  Bankes,  5  Yes.  J.  85. 

(o)  Clarke  v.  SeweU,  3  Atk.  98. 

(p)  Roome  o.  Roome,  3  Atk.  183.     Bell  v,  Coleman  5  Madd.  24. 

(q)  Compton  v.  Sale,  2  P.  Wnu.  555*  (r)  See  the  last  case. 

(s)  Grave  v.  Salisbury,  1  Bro.  C.  C.  425. 

(0  Holmes  V.  Holmes,  1  Bro.  C.  C.  555,  Append. 

(w)  Miller  v.  Miller,  3  P.  Wms.  356. 
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As  an  advancement' made  by  a  testator^  after  the  date 
of  his  will,  may  satisfy  his  legacy  ;  so  a  gift  by  will,  if 
equally  advantageous,  may  be  a  satisiaction  in  the  wholes 
or  in  part,  of  portions  due  to  children  in  virtue  of  the 
previous  marriage  settlement  of  the  testator.  And  in 
one  case  settled  portions  were  held  to  be  satisfied  by 
legacies  of  greater  amount,  though  made  payable  three 
months  after  the  portions  were  to  have  been  paid  ac* 
cording  to  the  settlement,  (x)  But  a  general  residuary 
devise  and  bequest  to. a  wife  for  life  was  adjudged  to 
be  no  satisfaction  of  a  life  estate,  settled  upon  her  hy 
her  marriage  settlement ;  the  residue  being  only  that 
which  remains  after  all  payments^  and  therefore  uncer- 
tain in  amount.  (^) 


SECT.  II. 

Debts  paid  by  Legacies. 

It  is  also  a  rule  of  presumption  established  in 
A  legacy  by  a  Courts  of  Equity,  that  where  a  legacy  is  given  by  a 
credTto^^t-  debtor  to  his  creditor,  exceeding,  or  equal  to,  the 
cqudi^to,^5ic  aniount  of  the  debt,  it  is  a  satisfaction  of  the  debt.  But 
a  MtiJfMtro"*^  *'"®  ^"'^  ^^  presumption,  though  established,  is  met  by 

another,  viz,  that  every  bequest  is  prima  facie  a  benevo- 
lence (1) ;  on  which  ground  the  Courts  have,  of  late, 
viewed  it  with  great  jealousy ;  and  have  shewn  a  very 

(«)  Sparks  v.  Cater,  3  Yes.  J.  535. 

(y)  Foresight  v.  Grant,  1  Ves.  J.  298 ;  and  see  Gaithshore  «. 
Chalie,  10  Ves.  J.  1. 


(1)  See  the  remark  of  Lord  Chancellor  Talbot  in  Fowler  v.  Fowler, 

2  P.  Wms.   353.  and  of  Lord  Ilardwicke  in  Richardson  r.  Greese, 

3  Atk.  68.,  who  there  says,  that  the  maxim  of  debitor  non  pntiumUmr 
donare  would  not  hold,  if  it  were  to  be  reconsidered.  And  again, 
that  "  legacies  naturally  imply  a  bounty."  And  observe  what  wis 
remarked  by  Lord  King,  in  reyersing  the  decree  of  the  Master  of  the 
Rolls,  in  Chauncey's  case,  1  P.  Wms.  410.  Lord  Alvanlry  abo  called 
it  a  very  abtiurd  rule,  3  Ves.  466* 
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ready  disposition  to  take  cases  out  of  it^  wherever  any 
thing*  could  be  collected  from  the  will^  indicative  of.  a 
contrary  intention  in  the  testator.  A  legacy  is' no  satis- 
faction of  a  debt,  unless  it  proceeds  from  the  same  perT  where  not  a 

n  I  1         -iiA-i  /\        Ai-  ^  t       satisfaction. 

son  irom  whom  the  debt  is  due.  (a)  And  it  ..must  be 
general,  and  not  given  for  a  special  purpose,  (b)  It 
must  be  certain,  and  not  contingent,  (c)  It  mustbee/W- 
dem  generis-  with  the  debt;(c2)  equal  or  greater  in 
amount,  not  later  in  taking  place,  and  CQ'exte:nsive  in 
duration,  (e)  And,  furthermore,  to  be  a  satisfaction, 
it  mast  be  such  at  the  testator's  death.  (/) 

Where  a  legacy  is  to  a  servant,  it  will  not  go  ini  satis- 
faction of  his  wages ;  (g)  and  legacies  are  no  satisfactiofli 
of  debts  contracted  subsequently  to  the  date  of  the 
will ;  (h)  neither  can  a  legacy  be  a .  satisfaction  of  a 
negotiable  bill,  for  the  same  being  a  transferable  instru- 
ment, the  testator  cannot  know  who  will  be  the  creditpi/, 
in  virtue  thereof,  {i)  And,  'upon  a  similar  principle,  it 
should  seem  that  it  will  not  operate  as  a  satisfaction  of 
a  running  account,  the  result  of  which  is  in  its  nature 
uncertain. ' 

But  notwithstanding  the  strong  disposition  of  the 
Court  to  bound  the  application  of  this  rule  of  presump^ 
tion,  parol  evidence  has  been  refused  by  great  chancellors 
to  be  admitted  to  take  a  case  out  of  its .  operation. 
Thus  in  Fowler  v.  Fowler,  (k)  Lord  Talbot,  after  hav; 
ing,  at  the  same  time,. declared  his  disapprobation  of  the 
maxim,  and  his  apprehension  of  the  danger  of  at- 
tempting to  alter  it,  observed  that,   though   in  some 

(a)  Compton  o.  Sale,  2  P.  VTms.  555. 
(d)  Chauncey*8  case,  1  P.  Wms.  408. 

(c)  Spinks  V.  Robins,  2  Atk.  491.  •  '^ 

(d)  Broaghton  v.  £vrington,7  Bro.  P.C.  12.  Eastwood  9.  Vinke, 
2  P.  W^ms.  617.     Sir  Geo.  Chidley  v.  Lee,  Prec.  in  Ch.  228. 

(e)  Mathews  o.  Mathews,  2  Yes.  635. 
(/)  Chaplin  v.  Chaplin,  3  P.  Wms.  248. 
(g)  Richardson  v.  Greese,  3  Atk.  68. 

(A)  Thomas  v.  Bennett,  2  P.  Wms.  341.     Fowler  v.  Fowler,  3 
P.  Wms.  364. 
(i)  Carr  v.  Eastobrooke,  2  Yes.  J.  664.  (k)  3  P.  Wms.  363. 
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cases  (8)  parol  isvidence  bad  beeii  allowed  in  order  to 
ghew  that  the  testator  des^ned  to  give  the  legacy^ 
exdugive  of  the  debt;   yet  his  opinion  was  against 
admitting  i^uch  evidence^  for  then  the  witnesses  and  not 
the  tiestator '  would  make  the  will.     And  in  Richardson 
V.  Greei^e,  (Ar)  Lford  Hardwrcke^  after  remarking  that 
the  Court  had  always  shewn  itself  dissatisfied^  with  the 
t\3\6y  and  had  lieen  fond  of  distinguishing  cases  out  of 
it^  ebs^fved  tteat  tbe^  distinctions  were  not  to  be  taken 
from  particular  circumdteiices  dihon  the  will,  but  must 
be  found  in  the  wiU  hself. 
Of  the  disHnc-     Whether  the  rule  is  a  rulemerely  of  presumption  or 
prJlumptioM,  of  settled  and  fixed  construction,,  seems  to  be  the  (rue 
^J^^.    question  upon  which  thwe  decisibna  turn ;  for  where 
ttructioii,       ^  podtive  rule  of  constrc^ction  is  estaUisfaed  by  the 
maxims  or  practice  of ^  the  Court,  the  instmnieBt  to 
which  ^Uch  positiv'e  irule  of  construction  appbtabeconiet 
incapable  of  any  other  sense  or  operation  ;  ao  tbat  to 
oppose  such  cdtistriletioli,  is  to  contradict  the  instruaieiit 

If,  therefore,  this  presumption  of  a  legacy's  being  a 
satisftctibn  of  a  debt  could  be  shewn  to  be  estabiiBhed 
upon  a  technics^  and  positive  rule  of  eanstrucUon,  a 
sufficient  reason  would  appear  for*  the  reaction  bj  the 
Courts  of  all  extrinsic  evidence  to  oppose  its  operation, 
however' teiidily  such  an  odious  rule  might  be  made  to 
give  way  to  inferences,  arising  out  of  the  context  and 
apparent  desig;n'  of  the  instrument  itsdif. 

In  the  caise-  of  double  p<Htions^  when  the  testator 
subsequently  advances  the  legatee,  the  presumption  is 
^  not  connected  with  any  rule  of  construction,  since  the 
will  is  in  that  case  not  affected  by  construction,  but,  pro 
tantOj  revoked '  by  a  presumption  arising  entirely  out  of 
an  act  of  the  testator  posterior  to  the  will :  but  where 

(k)  3  Atk.  60. 


(3)  This  had  been  positively  so  adjudged,  thirtj  yean  before,  in 
Cathberl t.V^ucOAy  2  Vers.  503. 
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■ 

«  :Iegacy  iii  presumed  a  satisfdctton^  thi^  will  Jim  An 
opemiEios  and  tonstriirtiait ;  tboughy  by  being  made  to 
act  upon  a  '^Um  already,  due  to  tht»  legatee j  the  benefit 
prima  facie  intended^  is  lost.  • 


SECT.  III. 

Double  Legacies, 

Where  the  same  thins:  has  been  ffiven  to  different  per-  i>onbieiegiH 
sons  by  the  same  instrument^  the  decisions  have  appeared  same  WMtni- 
to  turn  wholly  upon  construction.    And  though  the  rul^ 
of  construction  is  differently  stated  by  very  high  au^ 
thoritiesj,  some  considering  the  last  bequest  as  revoking 
the  first^  others  regarding  both  as  co-operating  to  effect 
a  joipt-tenancy ;  and  others  again  regarding  thein  as 
rendering  each  other  void  for  uncertainty  ;  yet  which- 
ever of  tjiese  opinions  be  rights  it  seems  doubtful  whether 
parol  evidence  can  be  let  in  to  determine  the  operation^ 
Where  there  are.  two  legacies  to  th^  same  person  by 
different  instruments^the  rule  of  construing  the  bequejsts  By  diflfereat 
accumulative  seen[is  to  rest  upon  a, slight  foundation^ (Z)  *"'*™™*'**^ 
and  to  be  easily,  repelled  by  internal  evidence.     But  jit 
is  still  a  matter  of  enquiry^  hpw  far  .extrinsic  evid^noe 
cq,n  be  rcceiyed  for  this  puipose.  (m)  , 

In  J^arclay  r,  Wainwright,  (n)  his  Honour,  re^rired 
it  to  theJVf^ter  to  e.nquire^^  vvh^thfir.thi^sever^  persons, 
legatees  by  the  first  cpdiciL  tq  vvhonji,  i^a  legacii^s  .yveri^ 
given  liy  th?  seocmd,  vvere  d^994>  ojrnoty.in  tber  .service 
of  the  testator,  at  the  date  of  th^  seconijl.cQ^diciV;  and 
such  facts  were  received  for  the  sake  of  assisting  and 

(0  James  v,  Semmens^  3  II.  BI.  213. 

(m)  See  Cliffe  o.  Gibbons,  2  Lord  Raym.  13^. 

(n)  3  Vez.  J.  462. 


I 
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elucidating  the  internal  evidence,  by  shewing  that  the 
omission  of  certain  legatees  nam^d  in  the  will  did  not 
spring  from  any  new  intention  of  the  testator. 

The  same  Judge,  in  a  case  of  double  legacies^  whick 
afterwards  came  before  him,  (n)  upon  the  question, 
whether  the  parol  evidence  could  be  admitted,  observed, 
that,  ^^  if  it  is  an  established  rule  that  two  legacies  are 
accumulative,  where  they  are  given  by  different  instru- 
ments, he  could  not  raise  a  presumption  by  evidence 
against  it ;  and  he  was  inclined  to  think  it  must  be  taken 
to  be  a  rule."  The  rule  was  also  laid  down  in  Ridges 
Stotc  of  the     ^^  Morrison,  (o)  by  Lord  Chancellor  Thurlow — '"^  that 

doctrine  asto  ^  \    /      j  ^ 

the  prcsump-  whcrc  a  tcstator  gives  a  legacy  by  a  codicil  as  well  as 
courts  in  the  by  his  wiU,  whether  it  be  more,  less,  or  equal,  to  the 
le^et,  ^the  samc  pcrsou  who  is  legatee  in  the  will,  it  is  an  accuunu- 
dSSi'cti^.  lation."  (p)  The  same  chancellor  adds,  that  it  is  in- 
ments.  cumbeut  upon  the  executor  to  produce  evidence  to  the 

contrary,  if  he  contest  such  accumulation.  But  the 
species  of  evidence  to  which  his  Lordship  afterwards 
adverted  was  wholly  internal,  and  arising  out  of  the  con- 
text of  the  instruments.  The  rule,  as  laid  down  in  the 
case  just  alluded  to,  was  adopted  from  Hooley  r.  Hatton^ 
(see  the  note  at*  the  end  of  the  case  of  Ridges  r.  Morri- 
son,) which  case  of  Hooley  v.  Hatton,  Lord  Thurlow 
observed,'  was  examined  with  abundant  care ;  and  he 
accompanied  that  observation  with  a  remark,  that  it  was 
unnecessary  to  repeat  the  cases  after  reading  the  very 
able  opinion  of  Mr.  J.  Aston,  which,  he  said,  contained 
the  whole  doctrine  of  the  law  upon  the  subject. 

The  state  of  the  presumption,  according  to  the 
varying  circumstances  of  the  case,  seems  to  be  settled 
by  the  result  of  the  authorities  upon  the  following 
criteria,  viz.  where  the  same  specific  thing  or  corpus 
(as  a  diamond  ring,  where  the  testator  has  but  one^) 
is  twice  given  to  the  same  person,  either  by  the  same 

(n)  Osborne  v.  Duke  of  Leeds,  5  Yes.  J.  269. 

(o)  1  Bro.  C.  C.  389. 

(p)  See  Att.  Gen.  v.  Harlej,  4  Madd.  R.  267. 
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instrument,  or  by  different  instruments^  there^  in  the 
nature  of  the  thing,  it  is  but  a  repetition.  Where  the 
same  quantity,  as  100/.  is  twice  given  by  the  same  in- 
strument^ to  the  same  person^  the  presumption  sim- 
pliciter  is  against  the  legatee  :  [a) — ^but  where  a  second 
legacy  of  a  different  amount  is  given  to  the  sam^'person, 
by  the  same  will,  and  no  cause  assigned, (6)  or  where 
the  same  quantity  is  given  by  the  same  instrument 
to  the  same  person^  and  with  a  different  or  additional 
cause  assigned  for  it^  or  with  any  material  circumstance 
of  variation  accompanying  the  second  gift ;  or  where 
one  is  absolute  and  the  other  contingent;  or  where  one 
is  a  gross  sum,  and  the  other  is  an  annuity ;  the  pre- 
sumption is  turned  against  the  executor,  in  favour  of  the 
accumulation,  (c)  Where  equal  sums  are  given  in  two 
distinct  writings,  or  a  larger  after  a  less,  or  a  less  after 
a  larger,  the  latter  gift  is  construed  an  accumulation  ; 
which  is  the  rule,  also^  of  the  civil  law.  {d) 

But  though  the  presumption  in  a  case,  wherein  two 
legacies  to  the  same  person,  of  thejsame  sum  or  quantity^ 
occur  in  distinct  instruments,  leans  against  the  executor^ 
yet  it  is  only  a  presumption  simpliciter,  and  is  turned 
the  other  way  where  the  same  cause  is  expressly  assigned 
in  both  instruments  for  the  gift  without  any  additional 
reason  ;  (e)  or^  tlie  second  instrument  afford^  evidence, 
that  it  was  intended  by  the  testator  in  substitution  for 
the  first  instrument.  (/). 

(a)  Goodinge  v.  Goodinge,  1  Vet.  231.  Marraj  v.  Jones,  3  Ves. 
and  Bf  3 IS,  or  in  a  will  and  codicil  incorporated  by  reference,  see 
Duke  of  St.  Albans  v.  Beauclerk,  2  Atk.  636. 

(b)  Curry  v.  Pile,  2  Bro.  C.  C.  225. 

(c)  Masters  v.  Masters,  1  P.  Wms,  421.  Hodges  o.  Peacock,  3  Yes. 
J.  735.    Hurst  v.  Beach,  5  Madd.  351 .  Holford  v.  Wood,  4  Ves.  J.  70. 

{d)  Dig.  Lit.  22.  tit  3,  leg.  12.  See  also  Dig.  Lit.  30.  tit.  1,  leg.  34. 

(tf)  Menochius  De  Presnmptionibus,  lib.  praes.  128,  num.  4, 13, 14, 
and  see  Swinb.  part  7.  c.  20,  fpl.  edit  550.  See  also  Osbom  v.  Dnke 
of  Leeds,  5  Yes.  J.  360^  Dnke  of  St.  Albans  o.  Beauclerk,  2  Atk. 
636.  Curry  9.  Pile,  2  Bro.  C.  C.  225.  Atty.  Gen.  o.  Harky,  4 
Madd.  .267.    ^urst  v.  Beach,  5  Madd.  35 1 . 

(/)  Campbell  v.  Earl  of  Radnor,  1  Bra.  C.  C.  271.  Coott  «. 
Boyd,  2  Bro.  C.  C.  521. 

TOLL  2k 
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And  it  seems  also,  according  to  Lord  Hardwicke,  (g-) 

that  where  in  a  distinct  instrument  a  larger  legacy  is 

given  to  the  same  person,  assigning  in  totidem  verbis, 

and  with  a  perfect  identity,  the  same  cause  which  was 

expressed  in  the  former  instrument,  this  shall  not  be  a 

double  legacy  ;  with  which  position  Aston,  J.  in  Ilooley 

V.  Hatton,  appears  to  agree.  And  the  same  doctrine  seems 

to  be  held  by  Lord  Thurlow,  in  Ridges  t.  Morrison 

above  cited ;  and  is  stated  to  be  the  rule  by  Menochxus.iK) 

I^enMUM^^-      It  is  to  be  remarked,  that  in  the  above-mentioned 

miasibie  to  de-  ^^g^  Qf  Hooley  V.  Hatton,  which  is  a  very  leading  au- 

qaestion?        thority,  no  idea  appears  to  have  been  entertained  of  the 

admissibility  of  parol  evidence.  Mr.  J.  Aston  opened 
with  observing  that,  as  in  the  case  before  him,  there  was 
no  internal  evidence  ;  therefore,  he  must  refer  to  the 
genera]  rule  of  law.  And  the  Lord  C.  B.  Smjthe 
observed,  ''  the  intention  is  the  clearest  rule  :  but  it  is 
admitted  on  all  hands,  here  is  no  internal  evidence ; 
we  must,  therefore,  refer  to  tlie  rule  of  law."  And, 
lastly,  by  the  Lord  Chancellor  Bathurst,  it  was  said  Chat 
'^  no  argument  could  be  drawn  in  the  case  before  him 
from  internal  evidence ;  they  must,  therefore,  refer  to 
the  rule  of  law.*' 

_  •  •  •  •    • 

What  Lord  Thurlow's  opinion  was,  as  to  the  admissi- 
bility of  parol  evidence,  does  not  expressly  appear  in 
the  above-mentioned  case  of  Ridges  v.  Morrison :  but 
it  is  to  be  observed,  that  in  illustrating  his  remark, 
'\  that  slight  circumstances  may  operate  in  proof  of  the 
testator's  intention,"  he  specified  such  only  as  coiitd  be 
collected  from  the  context  of  the  instruments.  And  in 
Campbell  v.  the  Earl  of  Radnor,  (t)  the  decision  turned 
upon  the  words  of  the  instruments.  But  in  Coote  v. 
B^y^>(i)  ^^^  P^^*^t  respecting  parol  evidence  came 
directly  under  adjudication,  in  which  Lord  Thuriow 
laid  down  the  rule  thus  : — ''  the  question,  whether  by 

(g)  Duke  of  St.  Albans  v.  Beauclerk^  2  Atk.  640. 
(A)  Lib.  4  pwBs.  128,  and  seo  Swinb.  4to  edit.  201;     See 
Benyoii  ©•  B^jon,  17  Ves.  34. 

(0  1  Bro.  C.  R.  271.  (J)  t  Bro.  C.  R.  521. 
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giving  two  legacies  the  testator  did  ^ot  intend  the 
legatee  to  take  both^  is  a  question  of  presumption  donee 
probetur  in  contr avium,  and  will  let  in  aU  soi'ts  of  evi-^ 
dence.''  And  the  same  Chancellor  further  observed^  (what 
the  temper  of  later  decisions  seems  inclined  to  adopt  as 
the  true  and  practicable  distinction)  that ''  tjoheretheques^ 
tion  arises  upon  the  construction  of  words  simply ,  qua 
words,  no  evidence  (i.  e.  extrinsic  evidence)  can  be 
admitted/' 

Whether  his  Lordship  would  have  been  ultimately  go- 
verned by  these  maxims^  if  the  decision  of  the  case  had 
depended  upon  their  application^  cannot  be  known^  since 
the  case  was  determined  upon  the  interrKd  evidence 
of  the  will  and  codicil  themselves.  It  was  much  con- 
tended that  it  was  a  case  of  presumption^  and  that  all  pre^ 
sumptions  were  open  to  be  encountered  by  parol  evidence* 


SECT.  IV. 
Ambiguities. 

m 

THE  instance  most  frequently  chosen  as  the  example 
of  the  ambiguitas  latens  is  that  of  a  devise  to  a  person 
of  the  same  name  with  another^  without  any  specific 
description  appearing  upon  the  face  of  the  will^  to  de- 
signate the  real  object  of  the  testator's  bounty,  (k) 
The  case  put  by  Lord  Hobart^  was  that  of  a  devise  by 
a  testator  to  his  son  John^  having  two  sons  of  that 
name ;  and  the  same  Judge  having  a  little  above 
decisively  declared^  that  a  testator's  intent  must  be 
expressed  in  a  will  written^  that  it  may  be  certain  to  the 
Courts  observed  on  the  case  just  put^  that  an  averment 
might  make  this^  t.  e.  who  was  designed  by  the  testator^ 
certain.  The  case  and  the  comment  contain  together 
a  true  description  of  the  ambiguitas  latens,  to  constitute 

^  4 

{k)  See  5  Rep.  68.  Lord  Chejnej's  case.  Hob.  3^.  Counden 
V.  Clark,  Sd  poinc,  and  1  Salk.  7.  Lepcotv.  Brown. 

2nS 
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which  there  ought  to  be  a  positiveness  and  certainty 
of  verbal  expression,  becoming  ambiguous  in  sense  by 
the  discovery  of  a  matter  not  appearing  in  the  instru- 
ment. This  is  the  ambiguity  latent,  which,  as  it  is 
created  by  facts,  so  it  is  removeable  by  a  further  investi- 
gation of  (acts. 

A  husband  devised  to  his  wife  700{.  East  India 
Stock,  having  no  East  India  Stock  ;  but  he  bad  700/. 
Bank  Stock :  and  the  words  were  held  to  carry  the 
Bank  Stocky  it  being  only  an  error  in  description.  ({) 
Lord  Hardwicke  said  it  was  only  error  demonstratianis ; 
and  was  no  more  than  the  devise  of  a  blacky  where 
the  testator  had  only  a  white  horse.  Thus,  also,  where 
A.  devised  to  J.  S.  those  his  lands  in  B.,  in  the  county 
of  S.  in  the  possession  of  D.  A.  bad  no  lands  in  that 
county :  but  had  lands  in  B.,  in  the  county  of  H.,  in  the 
possession  of  D.  It  was  held  that  the  lands  in  the 
county  of  H.  passed  by  this  devise,  (m)  Upon  the 
same  principle  it  has  been  held  that  where  one  devised 
all  his  freehold  houses  in  A.,  having  none  there  but 
leasehold^  the  leasehold  should  pass,  (n)  But  though  a 
testator  may  have  mistaken  his  property,  it  does  not 
follow  that  a  disposition,  made  under  such  mistaken 
impression^  shall  not  have  its  literal  effect.  Thus,  where 
a  testatrix,  reciting  that  she  was  possessed  of  12,700/. 
3  per  cent,  consolidated  Bank  Annuities  standing  in 
her  name,  gave  and  bequeathed  the  same,  or  so  much 
of  such  Bank  Annuities  as  should  be  standing  in  her 
name  at  her  death,  and  at  the  date  of  her  will ;  and  at 
her  death  she  had  near  15,000/.  in  that  fund  ;  only,  the 
1^,700/.  was  held  to  pass,  the  recital  being  considered 
as  involving  the  reason  of  the  disposition,  (o) 
ofmiitokesin  Ttie  uames  of  persons  appointed  to  take,  under 
pcI^m!         wills,  (p)  have  been  set  right  by  parol  evidence,  where 

(/)  I  Ves.  355,  Door  v.  Geary.  (m)  1  Ld.  Rajia.  Ttt. 

(n)  1  P.  Wms.  ^6.   Addii  v.  Clement,  3  P.  Wms.  456.  S  Atlu 
451.     Cio.  Car.  403. 
(o)  .15  Vet.  J.  319.  Hotham  v.^SnCton. 
(p)  And  see  Hodgion  and  Caldecot  Ob  Fitch  lad  AaothAT)  HVcia.  51^3. 
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both  the  Christian  and  surname  have  been  mistaken. 
In  such  case  no  words  are  supplied  or  substituted,  hut 
the  mistaken  appellation  in  the  instrument  is  applied  to 
the  person  really  intended  by  it ;  and  the  names  of  per- 
sons having  no  intrinsic  meanings  the  will  is  rectified 
without  any  alteration  of  the  sense. 

There  may  be  a  distinction,  indeed^  between. such  ^[ken'^hcre 
mistaken  use  of  a  name^  which,  though  a  wrong:  appel-  the  name  used 

_,  -■  -.  ^-  ^  -,  '    t  happens  to 

Jation  of  the  object  of  the  testator  s  bounty,  happens  to  belong  to  a  per- 
belong  to  an  existing  person  within  the  testator's  know-  *nd  who** mfght 
ledge  and  possible  contemplation,  and  that  of  a  name  tor's  contem-* 
under  which  there  is  nobody  (</)  to  claim^  as  coming  P^^"- 
within  its  literal  description.     Thus^  in  Beaumont  v. 
Fell,  (r)  where  the  point  arose  upon  a  bequest  in  a  will 
-to  Catherine  Earnley,  and  the  name  of  the  person  who 
claimed  the  legacy  as  the  real  object  intended  to  b^ 
benefited  was  Gertrude  Yardley,  it  was  first  shewn  by 
her^  and  admitted,  that  no  person   called   Catherine 
£arnley  claimed  the  legacy;   and   then  evidence  was 
offered  to  shew  that  the  scrivener^  who  took  instructions 
for  drawing  the  will,  had  made  the  mistake.    The  Court 
established  the  claim  of  Gertrude  Yardley : .  but  not 
without  observing  how  very  material  it  was  to  the  case 
that  no  such  person  as  Catherine  Earnley  claimed  the 
legacy  (1). 

On  the  other  hand,  the  Court  of  King's  Bench  treated 

the  case  of  Doe  on  the  demise  of  Hayter  v.  Joinville^  (s) 

,as  affording  an  instance  of  an  incurable  ambiguity.     A 

(q)  Rivers'  case,  1  Atk.  410. 

(r)  2  P.  Wms.  141,  and  see  Edge  v.  Salisbury,  AmbL  71.  Ginet 
V.  Kemsley,  1  Freem.  293 ;  Del  Mare  v.  Rebello,  S  Bro.  C.  C.  246  ; 
Eade  v.  Eade,  5  Madd.  110. 

{s)  3  East  Rep.  172. 

(1)  In  the  case  of  Del  Mare  v.  Rebello,  3  Bro.  C.  R.  246.  the 
devise  was  to  the  children  of  the  testator's  sisters,  Estrella  and  Rejna. 
Estrellahad  children ;  Reyna  had  none,  and  had  changed  her  name  aiid 
become  a  nan  professed.  But  the  testator  had  a  third  sister,  Rebecca^ 
who  had  childre9.  The  Chancellor  would  not  substitute  the  name  of 
Rebecca  for  Reyna. 
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testator  having  devised  to  his  wife's  family  one  moiety 
of  his  residuary  property,  and  to  his  brother's  and 
sister's  family  the  other  moiety,  died,  leaving  a  brother 
and  sister  living,  and  both  with  a  numerous  issue,  as 
well  as  the  children  of  a  deceased  sister.     It  was  judg^ed 
impossible  to  construe  the  will  with  any  rational  cer- 
tainty,  so  as   to  make  a  precise  application  of  the 
word  family.     Arid  this  was  a  proper  example  of  the 
ambiguity  patent,  as  the  uncertainty  was  considered  as 
inherent  in  the  term  itself ;  which,  though  the  context 
of  the  will  might  have  defined  its  applicability,  could  not 
receive  explanation  from  any  extrinsic  circumstances. 
Again,  where  a  testator  devises  to  ^one  of  the  sons  of 
J.  S.  (0  who  has  many  sons,  no  regard  can  be  paid  to 
any  thing  extraneous  to  the  will,  as  the  medium   of 
expounding  the  testator's  intention. 

It  is  true,  in  the  last  instance,  the  ambiguity  does  not 
conclusively  appear,  till  from  the  words  of  the  instru- 
ment the  attention  is  directed  to  the  predicament  of  the 
object  to  which  the  words  apply,  since,  if  in  point  of 
fact  there  never  was  but  one  son,  that  son  would  be 
entitled ;  but  still  it  is  obvious  that  the  reference  to 
external  facts  (if  there  were  more  sons  than  one)  would 
not  raise  but  confirm  the  ambiguity  already  attaching 
upon  the  words  which  in  themselves  express  uncertainty, 
and  suppose  a  plurality  of  individuals  equally  included 
within  the  terms  of  a  gift  intended  for  one  only,  and 
therefore  present  an  ambiguity  in  the  very  face  of  the 
will  (2). 

(0  ^  Vera.  625.  Amb.  175.  2  Mod.  Cas.  id  Law  and  Eqaitj,  12S. 


(2)  The  following  note  is  transcribed  from  Edward  Altham's 

8  Rep.  155^  as  furnishing  several  examples  illustrative  of  the  part  of 

the  subject  above  treated  :  ^^  If  A.  levies  a  fine  to  William,  his  son, 

to  have  and  to  hold  to  him  and  his  heirs ;  upon  this  fine  the  judge 

'  cannot  make  a  question  of  any  matter  of  law ;  but  now  the  party 

'  comes  aiid  avers  in  fact,  that  A.  had  two  sons,  named  William,  an 

'  efder  and  a  younger,  and  that  his  intent  was  to  levy  the  fine  to 

William  the  younger  i  this  averment  out  of  the'  fine  is  good  of  this 

3 
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[f  the  ambiguity  occurs  in  the  wording  of  a  will^  of  the  marks 
producing  a  palpable  uncertainty  on  the  face  of  it^  a  patent  ud^ 
extrinsic  evidence  cannot  remove  the  difficulty^  without  guity.*™  *" 

matter  of  fact,  which  well  stands  with  the  words  of  the  Jine^  and 

shall  be  tried  hj  the  countrj.     Bat  if  a  manbj  deed  gives  goods  to 

one  of  the  sons  of  J#S«  who  has  divers  sons,  here  it  shall  not  be 

averred  which  son  was  intended ;  for  by  judgment  in  law  upon  this 

deed  this  gift  is  void  for  the  uncertainty,  which  cannot  be  supplied 

by  ayerment.    So  if  a  man  levies  a  fine  of  the  manor  of  S.  or  of  the 

manor  of  D.  to  one  et  hceredibus^  and  in  truth  there  is  the  manor  of 

N'orth  S.  and  South  S.  or  Great  D.  and  Little  D«,  in  this  case  issue 

may  be  taken  dehors^  which  manor  the  conusor  intended  to  pass,  for 

that  is  matter  of  fact,  not  apparent  in  the  fine,  whereof  the  judge 

cannot  take  conusance ;  but  it  stands  well  with  the  fine,  and  shall  be 

tried  by  the  jurj.     But  where  the  words  whereby  the  estate  is  limited 

are  to  two  et  hceredibus^  that  is  apparent  in  the  fine;  and,  by  judgment 

of  law,  these  words  et  hanredibus  are  uncertain  and  void,  and  no  aver* 

ment  dehors  can  make  that  good  which  upon  consideration  of  the 

ileed  is  apparent  to  be  void."  Sometimes,  however,  there  is  a  natural 

way  of  explaining  the  ambiguity  by  resolving  it  into  a  mistake.  1  Yes. 

560.    As  where  a  testatrix  gave  and  bequeathed  unto  the  two  servants 

that  should  live  with  her  at  the  time  of  her  death  100/.  New  South 

'Sea  stock  to  be  equally  divided  between  them  ;  and  in  fact,  though 

die  testatrix  had  but  two  servants  at  the  time  of  making  the  will,  yet 

she  afterwards  took  a  third  who  lived  with  her  at  the  time  of  her 

death.     The  Master  of  the  Rolls,  Sir  Thomas  Clarke,  held  that  all 

the  three  servants  should  share  equally  ;  and  his  Honour  added,  that 

if  a  testator  had  four  servants,  and  said,   ^^  I  give  to  all  the  three 

servants  living  with  me  at  my  death,"  he  thought  all  the  four  would 

be  entitled  to  a  share,  and  that  the  indefinite  word  all  would  have 

warrai\ted  the  Court  in  rejecting  the  word  three  as  repugnant.     The 

ground  of  this  construction  was  the  maxim  of  ^'  ut  res  magis  valeat 

quam pereat^^^  for  otherwise  the  bequest  would  be  void  for  uncertainty. 

His  Honour  also  cited  a  case  of  Tomkins  v>  Tomkins,  in  1745,  where 

a  testator  gave  to  his  sister  50/. ;  and  to  her  three  children  50/.  each, 

and,  in  fact,  there  were  fionr  children  of  the  sister  ;  the  Cliancellor  was 

of  opinion  that  the  words  were  indefinite,  notwithstanding  the  word 

three^  and  were  intended  to  take  in  all  the  sister's  children,     tn. 

Ongly  V.  Peed,  10  Mod.  103.  where  a  man  devised  his  land  to  A.  and 

his  brothers  successively,  and  A.  was  by  the  verdict  found  to  be'  the 

elder  brother,  the  Court  were  of  opinion,  that  the  will  was  good  and 

certain  enough ;  for  being  in  the  case  of  brothers,  the  common  law  was 

a  guide  to  the  exposition  of  the  word  successioely^  viz.  that  the  eldest 

;j»honld  enjoy  it  first  for  his  life,  then  the  second,  and  then  the  third  : 

espepially  wh^n  he  if  bo  was  first  named  in  the  will  was  by  the  verdict 
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putting  new  words  into  the  mouth  of  the  tegtator^  and 
in  effect  making  a  will  for  him.  As  where  the  bequest 
is  of  a  testator's  best  linen^  it  seems  that  nothing  will 
pass,  (u)  Though  this  as  well  as  every  sort  of  am- 
biguity*, uncertainty^  or  mistake^  in  a  will  may  be  ex- 
plained by  the  context^  or  by  passages  of  reference 
contained  in  the  same  will,  (x)  But  if  a  will  presents 
no  ambiguity  independently  of  facts,  the  uncertainCy 
which  arises  must  come  from  l)ehind  the  instrument, 
and  is  in  this  consideration  of  the  phrase  with  propriety 
called  a  latent  ambiguity :  and,  indeed,  to  a  certain 
extent  extraneous  evidence  must  be  resorted  to  in 
establishing  the  title  under  any  devise ;  since,  let  the 
words  be  ever  so  clear^  the  person  designed  can  only 
bring  himself  within  the  description  in/oro  conterUiaso, 
by  proof  of  his  identity. 

The  late  Lord  Kenyon  Chief  Justice  of  K.  B.,  \n  the 
case  of  Thomas  v.  Thomas^  6  T.  R.  676,  makes  this 
observation :  ''  It  has  been  a  long  established  rule, 
that  where  there  is  a  latent  ambiguity  in  a  will,  the 
parties  may  go  into  extrinsic  evidence  to  render  that 
certain,  which,  without  the  aid  of  such  evidence,  is 
uncertain ;  but  here  the  evidence  has  itself  raised  the 
ambiguity ;  on  the  face  of  the  will  there  is  no  uncer- 
tainty.'' This  passage  seems  to  imply,  that  where 
there  is  no  uncertainty  on  the  face  of  a  will,  but  the 
evidence  raises  the  ambiguity,  the  case  is  incurable. 
Possibly,  however,  his  Lordship  did  not  mean  to  be 
80  understood,  since  there  would  be  little  effect  in  the 
phrase  of  latens  ambiguitaSj  unless  it  imported  an  am- 
biguity not  existing  on  the  face  of  the  instrument,  but 
lying  behind  in  the  dubiousness  of  the  objects  to  which 

(u)  Fonnereau  v.  Poyntz,  1  Bro.  C.  C.  47% 
(«)  Milner  v.  Milner,  1  Ves- 105.     Qarke  v.  Noiris,  3  Ves.  J.  3Gi. 
Philips  r.  Chamberlaine,  4  Yes.  J.  45. 


found  to  be  the  eldest  brother.     Had  the  derise  been  to  A.,  B.,  and 
C,  to  take  successively,  it  woald  have  been  Toid  for  uncertain^. 
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ite  provisions  were,directed.«  and  therefore  capable  of 
being  at  once  raised  and  explained  by  reference  to  those 
objects. through  the  medium  of  external  evidence.  (3) 

The  truth  will  be  found  upon  consideration  to  be^ 
that  the  state  of  facts  raises  the  latent  ambiguity,  (v) 
and  may  also  dissolve  it:  but  the  patent  ambiguity 
consists  in  the  uncertainty  of  the  language  used^  or  in 
the  vagueness  of  description  or  expression  ;  and  can  be 
expounded  only  by  the  context  and  general  sense  of  the 
instrument.  Thomas  v.  Thomas  (x)  above  referred  to 
was  a  case  of  the  amhiguitas  latens,  wherein  the  words 
of  the  will  comprised  a  clear  and  certain  description^ 
but  the  parol  or  extrinsic  evidence  raised  the  doubts 
respecting  the  intention  of  the  testator.  The  state  of 
facts  in  that  case  created  the  latent  ambiguity  ;  which 
facts  were  shortly  these  : 

The   testator  devised  lands  to  Mary  Thomas^  his  of  mifltaket  ih 
grand-daughter,  of  LlechUoyd,  in  Merthyr  parish  ;  and  or^dSSiSJ^T 
it  turned  out  in  fact  that  the  testator,  at  the  time  of  bis  *>^p«™«»- 
death,  had  a  grand-daughter,  of  the  name  of  Elinor 
Evans,  who  lived  at  Llechlloyd,  in.  Merthyr  parish,  and 
a  great  grand-daughter,  Mary  Thomas,  an  infant,  of  the 
age  of  two  years,  the  only  person  of  that  name  in  the 
family  :  but  it  appeared  that  she  lived  at  Green  Castle^ 
in  the  parish  of  Llangain,  at  the  distance  of  some  miles 
from  Merthyr,  in  which  place  she  had  never  been. 

Here  there  was  a  person  in  existence  to  answer  to 
the  name  in  the  devise  ;  but  she  was  neither  the  grand- 
daughter, nor  living  at  Llechlloyd,  in  Merthyr  parish ; 
and  there  was  another  person,  a  grand-daughter,  who 
was  of  Llechlloyd,  in  Merthyr  parish,  but  to  whom  the 
name  did  not  apply.  The  judge  at  Nisi  Prius  received 
the  evidence  (subject  to  the  opinion  of  the  Court  as  to 
its  admissibility)  to  shew  that  the  name  of  M^ry  Thomas 

(o)  1  Bro.  85.  (*)  0  T.  R.  675. 

- 

(3)  Where  the  subject  of  a  devise  is  described  by  reference  to  some 
'extrinsic  fact,  extrinsic  evidence  must  be  admitted,  to  ascertain  the 
'  fiGict^and  so  to  ascertainthe  subject  of  the  defise.     Halme  9.  Heygate, 
1  Meriv.  285. 
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was  inserted  by  mistake  for  that  of  EUaor  Evans  :  bot 
the  jury  were  not  persuskded  by  it^  so  that  the  admissi- 
bility of  that  evidence  did  not  come  to  be  judicially 
decided.  The  contest  between  these  claimants,  to 
neither  of  whom  the  words  of  the  disposition  corre* 
sponded,  opened  the  way  by  the  uncertainty  am>earing 
on  the  parol  evidence,  for  the  title  of  the  heir  at  law. 

After  it  had  been  found  that  there  was  no  mistake  in 
the  name,  the  question,  of  course,  lay  wholly  between 
Mary  Thomas  and  the  heir  at  law ;  or,  in  other  words, 
the  only  consideration  which  remained  was,  whether 
the  description  was  applicable,  with  sufficient  certainty, 
to  entitle  her  as  the  object  of  the  disposition ;  in  which 
shape  of  the  contest  the  distinction  which  has  been 
above  shewn  to  have  been  taken  in  Beaumont  v.  Bell,  {y) 
in  favour  of  those  cases  of  defective  dispositions^  where 
the  person  intended  was  clearly  perceived  iVirough  the 
mistake,  and  no  person  was  in  existence  to  claim  under 
the  erroneous  description,  became  very  important ;  for 
though  the  jury  bad  disallowed  the  {Mrdtensions  of  Elinor 
Evans,  the  Court  thought  that  in  as  much  as  the  de- 
scription both  of  place  and  relationship  was  ai^Iicabk 
'  to  her,  such  a  degree  of  uncertainty  as  to  the  person 
,  intended  was  thereby  introduced  as  was  sufficient  to 
.exclude  the  application  of  the  maxim  offaUa  demom- 
stratio  turn  nocet ;  for  that  rule  will  only  apply  si  ctm- 
Stat  de  persona.  (4)  And  therefore,  as  Elinor  Evans 
could  not  take  because  nothing  but  the  description  or 
demonstratio  belonged  to.  her,  and  there  was  a  person  in 

(y)  2  P.  Wms.  341. 


(4)  But  a  trae  description  will  assist  a  wroog  name,  if  there  is  no 
other  person  of  the  name.  2  Yes.  217.  And  if  there  is  a  cerUm 
description,  end  a  further  description  is  added,  it  is  immatenal 
whether  the  superadded  description  be  true  or  false*  See  Bndwin 
-t>*.Harpnr,  Amb<  375.  Which  case  presents  an  instance  of  «  trass- 
position  of  parties,  the  legacy  intended  for  one  being  given  to  the 
other  by  a  Tory  eYident  mistake  of  the  names.  See  this  sutgect  atiy 
comnented  upon  in  Doe  on  dem.  Harris  v.  Greatheady  8  East  91. 
See  also  8  East  149. 
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exisient^  and  clainnng  to  whom  the  name  applied ; 
so  neither  was  Mary  Thomas  suffered  to  take  under  the 
devise^  because  nothing  but  the  name  applied  to  her^ 
and  the  description  both  as  to  place  and  kindred  was 
precisely  appropriate  to  another  person  in  existence  and 
contending  for  the  preference  on  those  grounds.  (5)  So 
also,  where  there  was  a  bequest  to  James^  the  son 
of  Thomas  A.^  of  Eastcheap^  and  there  was  no  such 
Thomas  A.^  but  there  was  James  A.^,  of •  Eastcheap^ 
who^  by  his  first  wife^  a  relation  of  the  testator's^  had  a 
son  named  Thomas^  and  by  his  second  wife  a  son 
named James^  and  Thomas  claimed  the  legacy;  Sir 
Lfloyd  Keynon^  M .  R.  dismissed  the  bill.(£;) 

It  is  to  be  observed^  that  neither  the  Christian  nor 
surname  of  Elinor  Evans  agreed  with  the  name  in  the 
Will :  but  where  the  mistake  has  been  only  in  the  chris* 
tian  name,  and  the  instrument  has  contained  a  full  and 
exact  description  of  the  person  so  imperfectly  designated 
by  name,  although  there  has  existed  another  person 
wholly  answering  to  the  name  in  both  partictdars,  the 
particularity  of  the  description  has  outweighed  the 
advantage  on  the  other  side  arising  from  the  coincidence 
in  both  the  Christian  and  surnames.  As  where  the 
devise  was  to  the  Rev.  Charles  Smithy  of  Stapleford 
Tawney,  in  the  county  of  Essex^  derk^  and  the  legacy 
was  claimed  by  the  Rev.  Richard  Smithy  of  Stapleford 
Tawney,  in  the  county  of  Essexy  cleric^  it  was  contended 
that  one  Charles  Smithy  an  officer  in  the  army^  who  had 
lived  at  Rumibrd,  in  Essex^  and  had  been  dead  some  time^ 
was  intended^  and  that  so  the  legacy  had  lapsed.     But 

(s)  Andrews  v.  Dobson,  1  Cox  C.  C.  425.  la  which  his  Hoaoor 
said)  there  were  cases  where  legacies  were  left  to  persons  by  nick- 
names ;  and  evidence  had  been  admitted  to  shew  that  the  testator 
usually  called  them  thereby. 


(5)  In  this  case,  the  first  ambiguity  was  ambiguitas  kUensy  for  it 
only  appeared  by  reference  to  outward  circumstances :  but  though 
extrinsic  circumstances  produced  the  ambiguity,  they  offered  no  media 
for  its  explanation ;  and  this  is  the  proper  description  of  an  incurabis 
latent  ambiguity. 
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it  was  proved  by  the  widow  of  Charles  Smithy  that  he 
died  before  the  testatrix  made  her  wiU ;  and^  upon  the 
Court's  manifesting  a  decided  opinion  against  the 
executor  and  trustee  of  the  residuary  legatee,  the  point 
was  given  up ;  and  a  decree  was  made  of  the  legacy, 
with  interest,  but  without  costs,  in  favour  of  the  plaintiff, 
the  Rev.  Richard  Smith  (z). 

Where  a  testator  bequeathed  to  his  nephew  A., 
the  son  of  B.,  and  the  testator  had  not  any  brother  of 
the  name  of  B.,  but  had  two  nephews  of  the  name  of 
A.,  the  sons  of  two  other  brothers ;  parol  evidence 
was  admitted  to  prove  which  of  them  was  intended,  (a) 
And  where  a  legacy  was  bequeathed  to  John  and 
Benedict/  sons  of  J.  S.,  and  J.  S.  had  two  sons,  James 
and  Benedict,  but  no  son  of  the  name  of  John,  it  vraa 
held  that  James  should  take.  (6)  In  another  case^  where 
a  supposed  legatee  was  described  by  a  wrong  name, 
xeference  was  ordered  to  a  master  in  chatkcery,  to 
ascertain  whether  that  person  was  intended,  (c)  Se 
where  a  legatee's  name  was  mis-spelt,  it  was  referred 
to  a  master^  to  see  who  was  meant,  (d)  And  where 
-a  testator  bequeathed  the  interest  of  a  sum  of  money 
to  A.,  till  her  daughter  B.  attained  twenty*four^  and 
then  added,  "  I  give  and  bequeath  the  principal^  and 
the  interest  then  due,,  to  her  said  mother^  A. ;"  A.,  hj 
her  answer  in  Chancery,  said  she  believed  the  legacy 
was  intended  for. B.^. and  it  was  accordingly  decreed  to 
.  be  paid  to  B.  (e) 

The  result  seems  to  be,  that  wherever  an  ambiguity 

^arises.from  theinapplical)ility  of  the  name  or  description, 

as  such  ambiguity  is  produced  by  the  state  of  facts, 

it  is  open  to  explanation  by   parol  evidence^   being 

(z)  6  Ves.  J.  42.  Smith  v.  Cooey;  and  see  Parsons  «•  Parsons, 
1  Ves.  J.  366.     Garth  v.  Meyrick,  1  Bro.  C.  R.  30. 

(a)  Careless  o.  Careless,  1  Meriv.  384.  and  see  Goodinger  v.  Goodin- 
ger,  1  yes..231. 

(b)  Dorset  v.  Sweet,  Ambl.  175. 3  Bro.  C.  C.  86.    And  see  Stock* 
.  dale  r.'Bushy,  IQTes.  J.  381.  S.  C.  Coop.  229. 

(c)  Bradwin  d.  Harpur,  Ambl.  374.  (iQ  1  P-  Wms.  425. 
(e)  *  Clarke  r.'Norris,  3  Ves.  J.  362. 
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properly  an  example  of  the  latens  ambiguUas  :  but  still 
the  evidence^  when  let  in^  may  increase  instead  of 
lessening'  the  degree  of  uncertainty  ;  or  it  may  fall  short 
of  affording  that  degree  of  inference  which  is  requisite 
to  decide  the  Court  or  the  jury. 

Thus  much  as  to  mistakes  in  the  names  andde8crip^  of  the  effect  of 

^m  ^  "I  !_•    i_      -x  At     X  '3      a  blank  left  for 

tions  of  persons,  by  which^  it  appears,  that  very  wide  the  name  of  a 
deviations  and  mistakes  have  been  corrected  by  parol  *****^ 
and  extrinsic  evidence.  But  when  a  blank  h  left  for 
the  name  of  a  legatee  or  devisee,  it  is  too  much  to  set 
up  an  object  of  the  testator's  bounty  by  any  description 
of  evidence.  Thus,  in  the  case  of  Hunt  v.  Hort,  (6) 
vKhere  the  testatrix  directed  that  her  other  pictures 
(having  made  some  previous  specific  bequests  of  pic- 
tures) should  become  the  property  of  Lady >  the 

Chancellor  said  he  could  not  supply  a  blank  by  parol 
evidenqp;  though  there  certainly  were  some  strong 
circumstances  in  the  will  itself  to  shew  that  Lady  Horjt 
ivas  the  person  intended.  But  where  there  was  a  blank 
only  left  for  the  Christian  name,  evidence  was  without 
difficulty  read  to  shew  the  testator's  intentions  with 
regard  to  the  person  answering  to  the  surname.  (/) 
And  two  initials  of  the  person  to  whom  a  legacy  is 
given  have  been  filled  up  by  parol  evidence  of  the 
person  intended  (g). 

It  must  be  allowed,  that^  in  the  last  instance,  the  rule  ^™<  ambigui- 
of  admitting  parol  evidence  in  the  case  of  an  ambiguity  not  incnnu^ 
latent,  and  rejecting  it  when  offered  to  expound  an 
ambiguity  patent,  becomes  a  little  unsteady.  Where  a 
testator  gives  a  legacy  to  Mrs.  G.,  it  is  not  easy  to  shew 
that  the  ambiguity  which  this  imperfect  designation 
creates  is  not  an  ambiguity  arising  upon  the  face  of  the 
will^  and^  as  such^  an  ambiguity  patent, 

(/)  Price  V.  Page,  4  Ves.  J.  680. 
(g)  Abbott  V.  Massie,  4  Ves.  J^  148. 


■■  II ■.  ■» 


(6)  3  Bro.  C.R.  311 ;  and  the  same  point  was  adjudged  infiaylis^nd 
Chnrch  v.  the  Attorney  General,  d  Atk«  230. ;  and  again  in  Caatle- 
don  0.  Tnrner,  3  Atk.  967.;  and  see  Pym  o.Blackb(anij  3yes«J.  457. 

I 
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Perhaps  we  must  allow  that  the  rule  is  flexible  to  the 
extent  of  admitting^  extrinsic  evidence  in  a  few  particu- 
lar cases^  where  the  ambiguity^  though  patent^  arises 
from  something  short  in  the  expression  or  designation 
of  the  objects  of  the  testator's  intention^  and  is  of  a 
nature  calculated  to  receive  an  easy  explanation  from 
outward  facts. 
oftberigbts        Although  the  effect  of  a. positive  clause  (jr)  is  not 
ptfticoiJpaM-  to   be   controuled  by  inference  from  other  parts  of 
^St«i^*      the  instrument ;  yet,  if  matter  can  be  collected  from 

the  general  context  of  the  instrument,  the  approach 
to  an  ambiguity  patent  in  a  particular  clause  or 
sentence  will  not  exclude  the  admission  of  parol 
evidence,  provided  it  tends  to  confirm  this  collective 
inference  from  the  context.  Indeed,  ihat  can  scarcely 
be  termed  an  ambiguity,  which  is  capable  of  an  ex- 
position from  other  parts,  or  from  the  beai^ng  aud 
scope,  of  the  instrument.  And  it  is  generally  true 
that  where  the  context  of  the  instrument  reflects  ligbt 
upon  an  ambiguous  passage,  but  not  strong  enough  to 
decide  the  exposition  with  sufficient  certainty,  it  may, 
nevertheless,  aflEbrd  a  ground  for  the  admission  of  ex- 
trinsic evidence.  Perhaps,  too,  we  may  go  a  step 
further^  and  say,  that  where  such  internal  grounds  of 
construction  are  morally  decisive,  as  may  sometimes  be 
the  case,  it  may  be  doubted  whether  any  extrinsic  evi- 
dence can  be  received  to  contradict  it ;  for  instruments 
are  not  to  be  construed  piecemeal,  but  iUustration  is  to 
be  borrowed  {h)  from  all  the  parts  of  them  to  give  light 
to  partictdar  passages. 

In  Ulrick  V.  Litchfidd,(t)  the  ambiguity  was  also 
upon  thej^xce  of  the  instrument :  but  there  was  a  bearii^ 
in  the  language  of  the  will  that  assisted  the  sense; 
parol  evidence  was  therefore,  as  it  seems,  very  consist- 
ently and  properly  admitted,  to  decide  the  preponder- 
ance.   The  devise  in  Castledon  t;.  Turner^  {k)  upon 

Xg)  ^  Jdnes  t>.  Colbeck,  8  Ves.  J.  42. 
'    ih)  See'Ooker  tr.  Guy,  2  Bos.  tnd  PaU.  555. 
(i)  4  Atk,  Sri,  (*)  3  Atk,  %9r: 
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which  the  qua^tion  arose^  wad  considered  as  receiving 
illustratioTi  from  the  other  parts  of  the  will^  and  from 
a  natural  order  of  preference^  inferrible  both  from  the 
instrument  itself,  and  from  the  relation  of  the  persons 
<^6ncerned ;  so  that  the  particular  uncertainty  MTas 
expounded  by  a  comparison  with  the  g^eneral  tenour 
and  object  of  the  will ;  yet  the  Lord  Chancellor  seemed 
to  hold^  that  as  it  was  a  case  in  which  there  was  an 
absolute  omission  of  a  devisee^  no  extrinsic  evidence 
coAld  be  admitted.  But  the  case^  as  it  was  regained 
by  his  Lordship^  did  not  stand  in  need  of  it^  there  beings 
enoug;h  in  the  will  for  its  own  exposition.  The  point 
of  the  case  was  this : — W.  bequeathed  his  lands  to 
his  wife  fi>r  her  life^  and  after  her  decease  to  M.  D., 
the  niece  of  his  wife^  and  proceeded  thus :  ^'  Item^  I 
give  the  use  of  500/.  stock  for  her  natural  life  :  bat  after 
ker  decease^  I  give  the  500/.  among  my  wife's  brothers 
&6d  Staters.''  Lord  f^ardwicke  considered  this  as  a 
ciase  of  ^an  absolute  omission;  and  nearly  the  same 
as  where  a  blank  is  left  for  the  name  of  the  devisee^  in 
which  case  parol  evidence  is  always  excluded. 

*  Upon  the  whole^  it  apjlears^  that  whatever  doubts  The  coarts  wiu 
may  exist,  whether  in  arh/  case  of  a  pltlpttble  ambiguky  onHf  "tS^S?^ 
patent,   help  can  be  borrowed  from  mere  parol  evi-  JSS"tb?i^^^ 
dence,  cbnsisting  of  words  and  declartitions  /   yet  it  JlJ^^™ ^f  ^^ 
seems  to  be  settled  in  practice,  that  if  the  Courts  tcaii«  penonorpra- 
frbm  the  lights  furnished  by  the  instruttietit  'itself,  gaki 
some  fbuiidatibn  of  <  conjectural  inffefence,  they  will 
look  out  of  the  Instrumentitself  to  the  situdtioa  of  ttee 
pairties  or  persons  eoncehied  (T).    Masters  v.  Mm- 


(7)  In  the  case  of  Crone  v,  Odell,  Ball  and  Beattj's  Reports  of 
Cases  in  the  Court  of  Chancery  ib  Inland,  pag6  449;  We  -finiif-Lord 
Chancellor  Manners  thus  expressing  himself  on  this  point :  ^'  An 
argument  has  been  urged  by  the  counsel  for  the  defendant,  (with  a 
view  to  exclude  the  oonsideration  of  the  state  of  the  testatOF'fr  bouli^) 
that  the  Court  cannot  travel  out  of  the  will  for  that  purpose.  -The 
contrary,  however,  has  been  held  to  be  law  from  the  timef  of  .Wild's 
case,  1  Rep.  1$.  to  the  present  time.  In  Goodipge  v.-Goodi^e^  ;I 
Yes.  231.  the  same  argument  was  urged^  and  oTer-ruled  by  Lord 
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ters^  (8)  was  a  stix>ng  case  decided  on  this  princii^e. 
There  a  testatrix  gave  a  sum  of  money  to  nil  and  every 
the  hospitals^  without  saying  where  the  hospitals  in- 
tended by  her  were  :  but  because  it  appeared  that  the 
testatrix  lived  at  Canterbury^  and  moreover  that  she 
took  notice  by  her  will  of  two  Canterbury  hospitals ; 
the  devise  was  held  not  to  be  void  for  uncertainty^  but 
to  have  been  intended  for  all  the  hospitals  of  Canterbury. 

And^  in  a  similar  case^  where  there  was  a  bequest  to 
the  charity  school^  in  A.^  in  which  place  there  were  two 
charity  schools^  one  a  free  school^  and  the  other  sup* 
ported  by  voluntary  contribution^  to  which  latter  school 
the  testator  was  a  contributor,  and  expressed  his  concern 
for  the  same  :  it  was  held  that  the  legacy  should  go  to 
the  last-mentioned  school^  it  being  commonly  called  bj 
the  name  of  the  charity  school.  (Z) 

The  same  practice  of  looking  out  of  an  inatniinent 
to  the  situation  of  the  parties  concerned^  for  coUectii^ 
inferences  of  intention^  appears  in  the  case  of  Harris  v. 
the  Bishop  of  London^  (m)  which  was  thus :  Talbot 
Barker  being  seized  in  fee  of  a  real  estate^  as  h^ 
oii  the  part  of  his  mother's  mother^  and  being  also 
seized  in  fee  of  a  very  small  estate  of  4/.  per  ammm, 
as  heir  of  his  own  father^  devised  all  these  lands  to 
trustees  and  their  heirs^  in  trust  to  pay  several  an- 
nuities and  charities ;  after  payment  of  which,  he  de- 
vised the  residue  of  the  rents  and  profits  of  the  pre- 
mises to  his  own  right  heirs  of  his  mother's  side,  for 
ever.  And  the  question  was,  who  should  be  entitled 
to  the  residue  of  ^he  rents  and  profits;  whether 
the  heir  of  the  mother's  &ther,  or  the  heir  of  the 

(0  AUj.  Gen.  v.  Hndsoo^  I  P.  Wms.  675.  (m)  2  P.  Wms.  135. 


;  and  his  opinion  on  that  point  has  been  oonfinned  bj  dM 
nnifonn  decisions  of  eourts  of  eqnitj  ever  since. 

(8)  1  P.  Wms.  438.    It  appears,  also,  bj  this  case,  thst  m 
left  in  a  oodicH  may  sometimes  be  supplied  from  th*  wiU* 
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mother'a  mother.  Here  Uhi  Court  looked  hejfmi  (h« 
wiH  to  the  testator's  title  to  the  property  deviled;  nmi 
finding  it  to  be  derived  through  the  mother's  mpthdr, 
decreed  it  to  go  to  the  bi^irs  of  the  ^e»ta.tQr  oa  the  part 
of  his  mother's  mother. 

This  will  perhaps  appear^  when  properly  cppgidered:, 
a  stronger  case  than  that  of  Masters  and  Masters  ;  for 
although  the  extraneous  matter  was  not  introduced  tp  * 
explain  an  ambiguity  patent^  since^  in  the  words  of  th^ 
will^  there  was  no  ambiguity  at  all ;  yet  it  was  certainly 
resorted  to  by  Lord  Macclesfield^  to  annex  a  meaniBg 
to  words  beyond  their  legal  effect ;  the  ''  right  heirs  of 
(lie  mother's  side"  being  a  description  properly  apidi- 
cabie^  in  the  first  place^  to  th^  beir  pf  tbe  ^othi^r'p 
father ;  nevertheless^  w  we  have  seen^  the  Court  gav^ 
the  estate  to  the  heir  of  the  mother's  mother,  in  defer^ 
ence  to  the  argument  drawn  from  the  mf^nuer  in  whiqh 
the  estate  bad  in  fact  devolved  to  the  testator.  And  ^ 
JA  to  be  further  noted^  that  in  this  case  the  Chancellor 
did  not  look  put  of  the  will  to  t^e  title  to  Up^e  property  {}%) 
for  the  sake  of  deciding  the  j^^gnoent  already  incjljne^ 
the  same  way  by  the  context  of  the  instryment^  for 
it  does  not  seem  that  the  will  afforded  any  internal 
^evidence. 

j^ut  the  want  of  this  i^tarqal  evidence  in  the  will  ' 
itself^  to  justify  the  resort  in  the  last-mentioned  case  to 
the  external  facts^  makes  the  propriety  of  that  decision 
at  least  questionable,  if  we  regard  the  authorities  op 
this  head.  And^  perhaps^  the  consistency  of  legal  prin- 
ciples was  better  consulted  by  the  iirmness  of  the 
decision  of  Lord  Talbot,  in  the  case  of  Brown  r. 
Selwin,  (y)  which  was  shortly  as  follows  :  John  Brown 

{y)  Cas.  temp.  Lord  Talbot,  340. ;   and  see  4  Bro.  P.  C.  179. 


^^—^■ii"^ 


{W)  There  are  namerous  cases  wherein  the  descriptive  force  of 
words  have  been  determined  by  reference  to  the  circumstances  6f  the 
property;  as  where  words,  inapplicable  in  their  proper  sense  to  lease- 
holds or  copyholdi,  have  been  held  to  include  them  in  reference  to 
the  actual  situation  of  the  testator's  property. 
TOL.  I.  2  0 
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made  his  will ;  and^  after  several  dispositions  of  real  and 
personal  property^  devised  as  follows :  ''  And  as  to  the 
rest^  residue^  and  remainder  of  my  estate^  whether  real 
or  personal^  whereof  I  am  seised  or  possessed^  or  to 
which  I  am  any  ways  entitled^  I  give  and  bequeath  the 
same^  and  every  part  thereof,  and  all  my  right,  title, 
and  interest  therein  and  thereto,  unto  such  my  executor 
or  executors  hereinafter  named,  as  shall  duly  take  on 
him  or  them  the  execution  of  this  my  will,  his  or  their 
heirs,  executors,  administrators,  and  assigns,  as  tenants 
incommon,  and  not  as  joint-tenants."     And  the  testa- 
tor afterwards  appointed  the  plaintiff  and  defendant  his 
executors,  and  died ;  and  the  plaintiff  and  defendant  both 
proved  the  will.     The  defendant  was,  at  the  time  of 
the  testator's  death,  indebted  to  him  in  30001. ;  and,  for 
securing  the  same,  had  given  a  bond  to  the  testator.  (13) 
The  prayer  of  the  bill  was,  that  the  defendant  might 
account  with  the  plaintiff  for  the  testator's  residuary 
property,  and  pay  to  him  a  moiety  of  the  said  sum  of 
3000Z.  with  interest ;  and  the  cross  bill  was  brought 
to  have  the  bond  delivered  up  to  be  cancelled.      It 
appeared  by  the  answer  of  the  defendant  in  the  origind 
cause,  and  by  the  proofs,  (14)  that  the  testator  realty 
designed  to  give  this  money  to  the  defendant,  and  that 
he  had  actually  instructed  one  Viner,  the  attorney  who 


(13)  In  equity,  a  debt  is  not  released  bj  a  creditor's  making  hii 
debtor  his  executor  :  but  at  law  it  is  otherwise.  And  if  a  creditor 
makes  his  debtor  and  another  his  executors,  the  consequence  at  law 
is  still  ithe  same.  Nor  is  this  consequence  varied  by  the  &ct  •f  the 
debtor*^  administering,  or  not  administering ;  the  reason  whereof  it  this, 
that  the  other  cannot  bring  an  action  without  joining  btm  who  refsset, 
and  they  cannot  sue  one  of  themselves  for  a  personal  thing.  See  this 
doctrine  well  treated  of,  in  Plowd.  Comm.  184.  Woodward  v.  Lord 
Darcey. 

(14)  In  Courts  of  Equity,  these  parol  proofs  are  generally  pennit- 
ted  to  be  read  without  prejudice.  But  at  law,  inhere  the  jury  niglrt, 
aAd  probably  would,  be  influenced,  by  the  admission  of  such  inpropcr 
testimony,  the  production  of  it  will  not  be  allowed.  See  this  di»^ 
tinction  adverted  to  by  Mr.  Justice  Powell,  in  Newton  v.  PrcstaBy 
Free  in  Ch.  104. 
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drew  the  will^  to  majce  this  disposition  accordingly ; 
who  neglected  to  make  mention  of  it  in  the  will, 
insisting  that  the  bond  would  be  extinguished  and 
released,  of  course,  by  Selwyn's  being  appointed  exe- 
cutor ;  but  that  the  testator  appearing  dissatisfied  with 
Viner's  opinion,  a  case  was  laid  before  counsel,  who 
confirmed  what  Virier  had  said,  relying  upon  which,  the 
testator  signed  and  published  his  will,  with  a  full  per- 
suasion that  the  bond  would  be  extinguished  ;  and  this 
appeared  clearly  to  have  been  the  intention  of  the 
testator. 

It  was  impossible  for  parol  evidence  to  be  more  deci- 
sive than  that  which  was  offered  in  this  case,  if  it  could 
have  been  received  :  but  it  is  equally  plain,  that  if  the 
will  were  considered  without  the  parol  evidence,  and  the 
general  devising  words  giving  all  the  real  and  personal 
property,  not  before  disposed  of,  to  the  residuary  le- 
gatees, were  only  attended  to,  this  debt  was  included 
in  the  bequest,  as  falling  under  the  description  of  per- 
sonal estate.  The  Chancellor,  although  he  declared  it 
to  be  his  private  opinion  that  the  debt  was  intended  to  be 
released  to  the  executor,  by  whom  it  was  owing,  thought 
himself  not  at  liberty  to  yield  to  the  evidence,  and  to 
make  a  construction  against  the  .plain  words  of  the  will. 

But  although  the  case  of  Brown  v,  Selwyn  is  not  easily 
reconcileable  with  that  of  Harris  i\  the  Bishop  of  Lon- 
don, yet  it  is  not  opposed  to  the  doctrine  of  the  admis- 
sibility of  parol  and  extrinsic  evidence,  to  decide  the 
judgment  already  strongly  inclined  by  the  context  and 
internal  indications  of  the  instrument  itself. 

In  ffeneral,  mere  mistake  or  misdescription  will  admit  Mistake ormii- 

>,        ,  ,  •  ,  description  may 

of  being  set  right  by  the  parol  disclosure  of  extrinsic  cir-  be  rectified  by 
cumstanccs.  Thus,  in  a  recent  case  (z)  where  a  testator  dence.'  ^ 
had  given  certain  legacies  of  stock,  being  part  of  stock 
.standing  in  his  name  in  the  Bank  of  England,  and  in 
fact  he  had  no  stock  in  his  own  name,  but  the  stock  to 
which  he  was  entitled  was  standing  in  the  name  of 
trustees ;  it  was  held  by  Sir  J.  Leach,  V.'C.  that  parol 

(z)  HewBon  r.  Reed,  5  Madd.  451. 
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evid^tice  of  this  fact  \vds  ki^iMhTt,  khd  that  tht  slbd 
standitig^  in  the  naihes  of  trti^eeis  t^odTd  p&ss  hf  tbe 

t ^e  ease  of  lidbsdn  v.  iTatiiinlfi  (A)  af  iM  RMk 
is  a  strong  example  to  Cfie  dame  poirit.  A  UHtBtM,  A 
17^^  bequeathed  the  ^Um  ^  7017;.  drpitiil  sibdc,  in  il^ 
3  p^'r  ceht.  consotidated  "Biiik  Ahii'uilies^  part  of  tt% 
stoek  of  that  denottiiriation  then  stitnffing  in  hh  name, 
in  the  books  of  itliie  ISanlc  off  fin^Iar^cl;  (into  lita  hehli^iNr 
J.  D. ;  and  he  ^ve  all  the  residue  of  his  ntbcka  m  Che 
public  funds,  and  of  his  personal  estate  to  T.  D.;  and  a]p- 
pointed  executors  :  but  lie  was  not  in  fkct  either  at  the 
date  of  his  will,  or  at  his  death,  possessed  of  any  khiA 
of  stock  at  the  Bank  ;  t)Ut  he  was  posi^essed  of  1,1 
$  per  c^pt  South  Sea  Antitkitifes  of  the  j^'r  1751. 

The  J^iJI  was  iikd  to  h6Te  tlifi  legacy  6t  TOdl, 
fied  by  tlie  transfer  of  so  ihuch  of  ihe  Sbut^  Sea  Stock  ; 
in  opposition  to  which  it  was  insisted  ih£lt  the  legacy  vrite 
a  specific  legacy,  and  void,  )SiS  the  tfe^tator  had  nolhihg 
io  answer  it :  but  Sir  Lloyd  Kehyoh,  M.  P.,  decreed 
the  executors  to  Iransifer  the  700/.  S.  S.  Annmti^. 
to  the  plaintiff  for  his  )eg*kcy ;  dbselrving'  (hait  the  sbife 
of  the  testator's  property  niadb  it  manifest  (Hkt  Kts  wti 
under  a  mistake  as  to  thie  jiarticnlar  stock  beI6n]gitag  tb 
liim^  and  that  h^  certainly  ihtiended  to  ^ive  the  sam  of 
too?,  of  whatever  stiick  it  niade  a  palt. 

Again,  a  te^tiitor  gave  tb  his  \ViFe  (hk  idterest  Md 
proceeds  of  10I6L  ^art  of  hiis  stock,  in  the  4  per  cent 
annuities,  of  the  l^a^k  of  £!ng1ahil,  for  her  )ifb ;  atidtfUr 
'  the  decease  of  his  wifb,  ^^qiiteallhed  the  raid  Mock  tb 
others,  always  lis  hi's  4  ^et  ceht  slbck  ;  and  Ht  app^red 
in  evidence  that  aboiit  fotir  yekrs  befbri^  mdl^g  his  wiB, 
lie  had  sold  out  B^^UfQl.  4  per  cMbktik  ^nntiitfes ;  Mid 
1U  different  tim^s  inv'^stied  tli^e  same  in  tHe  piirthtee 
of  )ong^  annuities ;  ^M  it  Ai^tber  bppeiirid  tbiA  fikb 
'mistake  had  Arisen  ifrbih  the  tb^tktol^'d  gii^lUg  to  bb  aftttr- 
liey/as  part  olf  the  instJriiciibn!^  of  Kts  Will,  h  ioMnfo 

(A)  3  Vc^.  J.  308.  note. 
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will  made  before  the  sale  of  the  4  per  cents^  without 
apprising^  him  of  that  circumstance.  It  was  held  by  the 
Master  of  the  RoUs^  Sir  R.  P.  Arden^  that  the  legatees 
were  entitled  to  their  le^qje^  put  of  the  personal  estate 
of  the  testator,  (ft) 

We  may  safely  say  thftt  ihvr^  v  no  f^le  whicl^  9JtAQ# 
on  a  surer  principle  thfin  Xb)9-rthat  parol  evidence  is 
never  to  be  admitted  where  there  is  no  ambiguity  to 
call  for  Qxpla&atioQ^  and  where  the  mil  may  op^i:ate 
according  to  the  words  without  aoy  auQb  fw^igH  Jtnelp. 
It  on  the  other  hand^  Uiexe  is  ao  subj/ect  pn  wbipb  Ibff 
words  in  their  ofiiuBry  ajid  received  sejnse  <C9P  gpewti^j 
extrinsic  evidence  may  be  /called  in..  BjjX  »p  Jn($AUo& 
in  the  lestator  beyond  the  natural  mfiaiMiig  oi  ib^  .ex- 
pressions \ised  is  never  to  be  gratuitously  hfegri^. 
Thus  in  a  iale  xase  in  the  Conunon  i^eas^  wbei:e  iJiere 
was  an  estate  sufficient  ito  saiisfy  .the  deyise  accordiog 
to  Abe  proper  meaning  of  the  desciaption  of  the  prcimi- 
Mes,  collateml  evidence  was  held  not  admissible  to  tiaew 
ithat  ibe  testator  m^mt  :to  use  the  descdptioii  in  ^  ipor 9 
extensive  sense.    In  that  cuae  tjtus  jdisvise  was  .of  ''  ^ 

■ 

my  estate  of  AsbtoD/'  The  teatiktor  bad  .an  estate  icoifi 
<tfae  mother's  dAe,  jiud  jJno  »  paterjial  eatQ.t0.  Hif 
jBiatecnal  eataite  .coAiprefaeuided  ^  mmior^  capital  f»m, 
Sksid  iaods  in  ih»  parob  oT  A^^tan,  as  well  ajs  ^eNfimli 
Qtber  .estete3>  .some  An  au  moiniog  pwisb^  and  Bsm^  in 
paos^ea  at  jtbe  .distauoe  jof  teu  or  ^fiem  mil^s  frofp 
Aiditop.  It  wM  aXtempted  to  be  sijb^wn  tbAt  the  t/^t^ttar 
WA3  ^bmyp  .acciisto/ni^d  to  cJEdl  .bis  matemqil  properly  bi> 
'  A^bton  .estate/  to  i:^ise  Jlhe  inference  that  be  intenA<^ 
lo  dey U e  the  whicde  of  hi^  mAternal  estate  by  the  njiooye 

of  bis  '  estate  of  Asbton :'  but  the  Court  refused  the 
endence.  (c) 

(i)  Selwood  v.  Mildmay,  S  Vei.  J.  300. 
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Rules  of  construction  not  to  be  opposed  by  extrinsie 

evidence. 

UPON  the  whole,  the  distinction,  according  to  Lord 
Thurlow,  seems  to  be  this  :  that  all  sorts  of  evidence 
are  admissible,  with  different  degrees  of  weigiit  and 
value,  to  rebut  presumptions  of  equity;  (1)  and  even  that 
constructive  operation  of  an  instrument  which  is  refer- 
rible  to  presumption :  but  that  where  the  question  arises 
upon  the  construction  of  words,  quxi  words,  no  extrin- 
sic evidence  can  be  admitted ;  still  less  can  it  be  received 
to  controul  a  technical  rule  of  verbal  conslTUCtion.  (2) 
^^^^^}^      There  are  some  equities  arising  upon  written  inalni* 
to  depend  upon  mcuts,  the  strict  and  technical  nature  of  which  seems 
tration.     "*'  to  place  them  clearly  out  of  the  reach  of  parol  evidence; 

by  which  are  meant  those  which  do  not  arise  out  of  the 
presumable  intention,  or  the  moral  and  conscienUoos 
relations  of  parties ;  but  out  of  an  artificial  system  of 
jurisprudence,  the  maxims  of  which  can  be  neither 
steady  nor  clear  unless  pursued  to  their  consequences^ 
«nd  kept  uniform  in  their  application.  This  observadon 
holds  especially  with  respect  to  the  rules  which  govern 
the  succession  to  property ;  to  which  some  equitable 
canons  apply  of  a  merely  positive  nature,  and  which 
are  grounded  on  political  usage  and  relations  long 
laid  aside.      Such  appears  to  be  the  rule  which  fit- 

(1)  It  has  long  been  inVLj  settled,  that  parol  evidence  is  adaisAk 
to  rebut  a  resulting  t«e,  Lord  Altham  v.  the  Earl  of  Aagkm,  t 
Salk.  676.  See  also  Roe,  les^e  of  Roach,  v.  Popham  and  Othcn. 
Dougl.  2.  ^ 

(2)  When  certain  words  have  received  acertab  technical  constmctioBi 
we  must  abide  by  the  decisions  in  construing  such  words  ;  otherwiso 
we  shall  be  removing*  land-marks.  By  Kenyon,  C.  J,  and  Lawrance. 
J.  6  T.  R.  354.  ^^ 
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vours  the  real  representative,  by  applying  the  personal 
estate  in  exoneration  of  the  land,  though  expressly 
charged  by  the  testator ; — a  rule  derived  to  us  from  the 
ancient  policy  of  our  ancestors^  which  has  impressed 
on  the  law  of  landed  property  its  inveterate  preferences 
in  favour  of  the  heir^  whom  it  was  anxious  to  qualify 
witKthe  means  of  sustaining  the  duties  of  the  feudal 
.  relation.  Though  it  may  be  observed  that  the  abolition 
of  the  feudal  tenures,  and  the  growing  interests  of  com- 
merce, have  made  the  courts  very  ready  to  take  cases 
out  of  a  rule)  which  is  considered  as  not  agreeable  to 
the  situation  of  the  times.  Stilly  however,  it  is  left 
standing;  and^  though  living  in  dishonour/ is  of  gene- 
ral obligation  in  courts  of  equity. 

So  too  the  rules  which  apply  to  and  modify  the  titles  '^^  dMcrfptivv 
to  real  and  personal  property,  (wherein  the  courts  of  technical  ez* 
equity  hold  a  perfect  agreement  with  courts  of  Law),  as,  tob^^f<!!!^ 
for  example,  such  as  concern  the  rights  of  representation  ^JuS^e?*^ 
and  administration,  the  quantity  of  estates  expressed 
by  certain  legal  idioms,  the  compass  and  effect  of  limit- 
ations, and  the  descriptive  force  of  technical  expressions, 
are  not  to  be  shaken  by  extrinsic  evidence.     Thus,  that 
rule  of  construction  which  makes  void  a  remainder  of 
personal  estate,  limited  upon  a  prior  gift  or  assignment 
of  the  same  to  a  man  and  the  heirs  of  his  body,  and 
vests  the  absolute  and  ultimate  interest  in  the  first 
grantee  or  devisee,  cannot  be  opposed  by  parol  evidence. 
Accordingly,  in  Stratton  v.  Payne,  (a)  where  the  tes- 
tator devised  his  personal  as  well  as  real  estate  to  A.  P. 
and  the  heirs  of  her  body,  with  a  limitation  over  in 
default  of  issue  of  A.  P.,  the  limitation  over  was>  ad- 
judged void  both  by  the  Court  of  Chancery  and  the 
Lords,  who  concurred  in  rejecting  parol   evidence, 
(though  it  was  the  evidence  of  the  person  who  drew 
the  wUl,)  to  shew  an  intention  in  the  testator  opposed 
to  this  construction. 

(a)  S  Bro.  P.  C.  257.;  and  see  Lord  Chatham  o.  Toihill)  0  Bm^ 
P.  C  450,    Set  alfo  Britton  9.  Twinbgi  S  Meriv.  176. 


Wft  CnmtruclioH  ^  With.  [pam  m. 

Agdin^  it  18  a  rule  of  constniction  in  courts^  both  of 
law  mA  equity,  that  a  deviae  to  a  man,  his  heirs  and 


asftij^nis,  or  a  bequest  to  one  and  his  executors, 

trators,  atid  assigns,  conveys  no  origimJ  interest  to  the 
tept^l^htatives,  but  by  transmissioD  only ;  and  that  con- 
sequlsndy  the  devise  or  leg^acy  fiiils  if  the  devisee  or 
!fegffrte6  ^ie  before  the  testator ;  and  this  constniclioiiy 
thoug^h  it  o|>erate8  to  destroy  pro  tanto  the  will,  caonot 
be  opposed  by  parol  evidence  of  the  testator's  coalraiy 
itit^tion  as  to  the  devisee ;  which  point  was  decided 
^0  long  ago,  as  in  the  case  of  Br^tt  v,  Rigden,  in  Plow- 
deh's  Commentaries  (a)  upon  tiie  statutes.  3i  and  di 
Sen.  8.  of  Wills  (which,  h^ke  that  of  the  29th  Car.  % 
require  a  will  to  be  in  writing;)  where  Uie  evidenb^ 
offbred  of  the  testator's  declaration  of  bis  bountiful  in- 
tenti^on  towards  the  heir  of  the  deceased  devisee  was 
rejected,  as  being  in  derogation  c^  those  statutes  ;  and 
the  same  doctrine  has  been  applied  to  a  bequest  c^  pieri- 
bonei  estate  to  the  legatee  and   his  executoi^  in   a 
itiodem  Ctt8e.(A) 

^'d?temi!fed  Nor  con  ^arol  evidence  of  intention  be  received  to 
Sr^^sta^'  ^^  **^*  signification  and  compass  of  words,  wher^ 
«n  initrament  the  few  has  Settled  theif  ioiport.  (c)    For  example^  the 

seme  and  «c<^  of  the  wordrejaf^ns,  without  any  other 
Words  in  the  will  to  define  its  extent,  has  been  adjudged 
to  comffrtrehend  only  the  next  of  tin,  according  to  the 
statute  of  Distribdtions ;  and  ^esctnnsic  evidence  will  not 
£e  let  in  to  shew  (hat  ttie  word  was  used  by  the  testa- 
tbr  With  a  gteater  H>r  less  expafusion.  (d) 

(a)  345. 

(6)  May  bank  r.  firooks,  1  6ro.  €.€.'84.  Stetht  ease  ^  B^ 
dfem.^trrtier  V. SSctt, 4  t .  R.  601.  A.ie^$ed  to*., md io  tbth^tn 
cTflifer  body.  B  4ied  ta  the  >lifetee  of  A,;  -who  afterwards^^vtt 
fcU  knowledge  t>f  the  debth  of  B.,  and  the  tact  of  her  hani^  a  sea 
^ho  sarvived  her,  confirmed  his  wUl  by  a  codicil :  and  it  washeld  that 
the  heir  of  B.  took  nothing. 

(c)  See  Kelly  v.  Panlett,  Ambl.  605. 

id)  See  Whitethome  v.  Harris,  2  Ves.  257. ;    R4>ach  o.  Han 

Vlisc^n  Chan.  401.;  Hfcrdiiigu  Cajm,  1  AA.  «6a. ;  CiMav. 
ard,  1  Bro.  C.  fc.  M\ 
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Premmptioe  Tnut  in  tk€  Exeeutar^  ostolkB  ^wplm$ 

undupa9ed  ^f  by  the  Will. 

AN  eiwcuftoT  lias  been  called  -^  m  ic^  reiidmry  k«  Theexeentor 
gatee/'(^)  u  by  the  rale  of  law  the  whole  of  a  testator's  for  the  nesi 
personal  property  undisposed  iof  by  <fhe  will  TOfAs  in  ^the^ 
him :  but  in  equity^  whether  he  takes  it  for  his  own  ^^^1^^^ 
benefit,  or  for  the  benefit  of  the  ne«t  of  kin,  is  a  question  Jj^e^wm  ^y 
to  be  determined  by  inference  of  intention.    With  re-  the  office,  and 

^  not  the  beneftt 

t^ct,  indeed,  to  the  generd  right,  ^nity  agwes  with  which  the  uw 
the  law  in  holdings  the  executor  entitled  beneficiafly  to  or  to  ^ve  tho 
all  the  residue  of  the  personal  Mtato,uidess  the  will  for-  iSS?47*^ 
nishes  the  implication  of  an  intention  in  the  testator  to 
give  him  only  the  office,  and  not  the  benefit  which  4he 
law  sAtaches  to  it.     But  the  implication  must  be  a  strong 
one,  aj^dng  from  the  instrument  itself,  to  exclude  iht 
executor  from  his  general  cightof  beaeficiai  enjoyment, 
ttnd  to  j^ustily  tike  Court  in  turning  him  into  a  trustee  for 
others  of  that  which  the  law  has  given  him*    Thougii 
it  seems  to  have  been  thought  by  Loard  Macdesfidd^ 
Who  was  a  dianceBor  of  great  peDetretieti,  that  an  esBe^ 
eiitof  should  be  eonsidwed,  prima  facie,  as  a  base 
trustee,  and  ought  never  to  have  any  'beneficial  interest 
beyond  what  is  expresdy  given  him  by  the  will,  (fr) 

in  the  Bishop  of  doynet?.  Young,  (c)  (he  doetrin# 
was  explicitly  kdd  down  as  it  stands  at  this  ^ay,  that, 
by 'the  mere  appointment  of  an  executor,  the  residue  is 
jgiven  to  him,  uidess  there  is  a  strong  and  ^violent  pre^ 
snmpticsi  that  he  was  not  inCended  to  bav«  it  The 
MmedoOtfine  has  been  propounded  with  >equal  force  'bf 
succeeding  Judges,  and  is  now  undoubted  kw.  (({)    As 

(a)  Wilson  v.  Ivat,  2  Ves,  167.    Per  Sir  J.  Strange,  M.  R. 

(b)  See  Farrington  o.  Snightley,  1  P.  Wms.  653. 

(c)  2  Ves.  99. 

id)  See^GfeQiieVo.L«wdMm«ile,dyes.J.4riT>  4)i«lii  9.  JUsmker^ 
4  V€8.  J,  729.,  Pratt  v.  Siadden,  14  Ves.  J.  1»7, 
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the  testator's  intentions^  however^  are  to  be  collected 
from  all  parts  of  his  witi^  a  great  diversity  of  reasonings 
and  inference  must  necessarily  attend  the  application 
of  the  rule^  according  to  which  the  Court  controub 
the  prima  facie  title  of  the  executor.     And  it  was  for- 
cibly observed  by  the  Master  of  the  Rolls^  in  the  case 
last  above  referred  to^  that  "  it  is  impossible  to  lay 
down  any  rules  to  prevent  the  frequent  recurrence  of 
the  question  ;   for  as  it  is  always  open  to  the  next  of 
kin  to  shew  intention  from  the  particular  wording  of 
the  will>  adverse  to  the  effect  of  the  legal  appointment 
of  an  executor^  the  circumstances  from  which  it  may 
be  endeavoured  to  deduce  that  intention  may  be  in- 
finitely varied." 

Some  of  the  safest  and  most  applicable  rules  which 
are  furnished  by  the  decided  cases  appear  tjo  be  the 
following : 

If  the  testator  shews  an  intention  to  give  the  residue 
away  from  the  executors^  though  his  bequest  should 
fail^  as  where  he  gives  it  in  the  manner  he  shall 
afterwards  appoint^  and  he  makes  no  appointment^  (d) 
or  where  a  blank  is  left  for  the  residuary  devisees^  (e) 
or  where  the  l^;acy  is  void  under  the  mortmain  act^  (jf  } 
the  executors  are  not  entitled ;  for  a  contrary  intention 
in  the  testator  sufficiently  appears^  and  the  whole 
question  turns  upon  the  point  of  intention.  Upon  the 
same  principle^  if  a  testator^  after  naming  his  executor, 
gives  all  his  residuary  estate  to  another^  and  such  legatee 
dies  in  the  testator's  lifetime^  the  executor  is  neveilbe- 
less  a  trustee  for  the  next  of  kin.  (g)  It  has  been  held, 
also,  that,  if  a  testator  gives  the  residue  to  several 
persons  in  common,  which  persons  are  named  ex- 
ecutorsj  and  one  of  them  die  in  the  lifetime  of  tbe 

(d)  Daven  t.  Dewes,  3  P.  Wnuu  4a;  and  sea  Dawian  «l  Qufa^ 

(O  Ibid  (/)  md. 

ig)  Nicholls  V.  Crisp,  Ambl.  769.  Bennet  o.  Batchaior)  3  Braw 
C.  C.  28.  And  sea  Androvin  v.  PoilblaDC,  3  Atk.  %W. ;  Paal «. 
Chapman^  1  Yes.  643. 
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testator^  his  share  shall  belong  to  the  next  of  kin.  (h) 
And  the  consequence  will  be  the  same  if  the  whole 
residue  is  bequeathed  to  two  as  tenants  in  common^  and 
one  is  appointed  executor^  and  the  other  dies  in  the 
testator's  lifetime^  the  executor  will  hold  the  share  of 
the  person  so  dying  as  a  trustee  for  the  next  of  kin.  (i) 
And  where  a  sentence  in  a  will  has  begun  thus :  ''  I 
give  to  A./'  and  then  stopped^  the  executors  have  been 
declared  trustees  of  the  residue,  (k) 

But  not  every  manifestation  of  intention  to  dispose  of 
the  whole  residue  will  operate  to  exclude  the  executor. 
The  testator  must  indicate  an  intention  to  give  it  away 
from  the  executor.  If,  therefore,  he  begins  his  will  with 
a  declaration  of  his  design  to  dispose  of  all  his  worldly 
estate,  without  actually  disposing  of  it,  or  shewing  an 
intention  to  dispose  of  it  to  some  particular  person  or 
objecty  the  executor  will  still  be  entitled ;  for  the  very 
appointing  an  executor  is  virtually  a  disposition,  and 
is  therefore  not  only  consistent  with  such  announcement 
in  the  preamble  of  the  will,  but  is  a  fulfilment  thereof. 

If  a  particular  legacy  is  void,  or  revoked,  or  lapsed,  it 
will  sink  into  the  residue ;  and  if  the  executor  is  not 
barred  of  the  residue,  by  the  disclosure  of  an  intention 
to  deprive  him  of  it,  he  will  take  as  a  part  of  the  residue 
the  subject  of  isuch  inoperative  bequest ;  the  rule  being, 
as  laid  down  in  Dawson  v,  Clarke  {I)  by  the  Master  of 
the  Rolls,  that  the  executor  takes  the  residue  precisely 
in  the  same  plight  as  a  residuary  legatee.  And  even  if 
a  particular  legacy  is  bequeathed  by  a  testator  to  his 
executor  in  trust  for  C,  and  C.  dies  in  the  lifetime  of 
the  testator,  the  executor,  if  not  excluded  from  the  resi- 
due^ will  be  entitled  to  this  lapsed  subject  beneficially. (m) 


(A)  Pag^  V.  Page  2  P.  Wms,  489 ;  and  see  Oiren  v.  Owen^  1  Atk* 
404. 

(t)  Painter  v.  Salisbury,  cited  in  2  Yes.  Sen.  93. 

(Ar)  2  Yes.  91,  93.  Gilb.  Rep.  184.  Bat  see  per  Lord  Eldan  in 
Langham  v.  Sandford,  19  Yes.  J.  650. 

(0  15  Yes.  J.  415,  417.        (m)  Pratt  v.  Sladden,  14  Yes.  J.  199% 
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And  ih^t^  i*  np  diffipr^^c^  af  to  this  right  of  the  ex* 
ecu^r  betuveen  9  general  and  specific  beques^.  (n) 

If  a  testier  e^presajly  niake^  his  executor  a  truatef^ 
of  jthe  residue^  though  he  should  oipit  to  specify  smj 
tp^stp,  or  the  tn^s^s  declared  should  fall  fhprt  of  ex- 
hausting  the  whole  interest^  the  executor  c^npt^  f§ 
executor^  ta^  beneficially  the  unexhausted  residue 
l|^t  jnmA  stand  possessed  thereof^  in  tfr^s^  for  the  next 
of  kin  of  the  testator.  (0) 

\i,  boweye^^  from  the  teap^  or  context  of  the  ^pfill^ 
it  can  be  cc^cted  th^t  th^  testator  intended  the  ffJt&L^ 
tors  tp  take  the  property  absolutely;  wbject  pnjy  to  ft 
fharge  for  the  beneiSit  of  those  in  whose  ftiyour  eertfuf 
t^Hists  are  declared  not  eiihausting  the  whole  interest^  in 
«ach  <5ase  ^h^  executors  take  so  omch  as  i^  .unexhaufte4 
\fy  the  trusts  fo^  their  own  benefit;  xtoi  as  egcecutore^  an^ 
lA  right  of  their  o$ce^  but  rat|i/er  la  the  cYiaxaoter  of 
Ifjgfite^;  to  w^oip  property  is  bequei^e^^  ^ulyect  -Ip 
IKfrtavi  ti;wrts  fox  other  pei»pns  so  /e^E[Mre«^ed^  or  ao  ex- 
plained; «s  .to  ahew  tl^ait  ^hen  such  trusts  arse  ^tisfied^ 
(iiejjr  were  desig;ped  4p  ;h^v^  Uie  f)ill  benefit  pf  jOie 
iwidus-  CI) 

(o)  JfUbinson  v.  Tajlor,  a  Br^.  ^80.  NOa^P  o*  Sli^,  $  Tm.  J. 
e08.  Pr^tt  V.  sudden,  ;i4  Yes.  J.  1 98.  And  jee  pur  Lord  ^id|in  la 
i)aw8(m  o.  -Clark,  la  Yes.  J.  250. 


(1)  Dawson  v^  Clark,  18  Yes.  J.  947.  A  similar  (nestioa  mtj 
also  arise  in  the  case  of  a  demise  of  real  property,  with  paiticBlir 
4nMto,  or  aubjeet  to  charges  and  partial  dispositions  of  the  rwti  and 
-profits,  fi>r  the  benefit  of  othecB,  bi»t  withont  anj  jexpress  disporitisn 
M  the  beneficial  residue,  whethar  such  residno  |s  to  jnm«ip  .with^ 
devisee,  ox  to  become  a  resulting  trust  for  the  heir  at  law.  This 
the  point  in  the  case  of  King  and  Denisoh,  1  Yes.  and  B4 
fCO ;  in  which  the  pofirt,.  Gdlectipg  the  intentiQiA  .from  .the  ^^bfH^  of 
the  will,  construed  it  a  beneficial  devise,  and  not  a  resulting  trust. 

Lord  Eldon  ob^rv^d,  tbft  t^  JMrif^tiptes  ajy#<qahl^  40  the  .caaa 
,were.7m|l]y«ett}e<i|,^;in4  be^ptedihqse  ^pofMBd  ui.|^ill,p.,t)|e/9i^1iop 
of  London,  1  Atk.  G18.  as  af&fyliijg  .tl^  jiirowod^ 
^Awrdiric^^e  *proci^ded.     7he  diMyiction,  bis  LprdsUp  ^,  upon 


tawip.  ni.  §  6.]  Sxecuhrr  Thatii  yw-  next  of  Kin.  b^ 

'     If  it  le^y,  wheOfet  pecuili«ry  or  M^cific,  Is  tfiveh  AiegiwytoUie 
to  Ah  executor,  a  pferampticm  is  cbii«fid«rM  m  tbM^jr  »iv  makes 
eiAfkKd   k^ihgt  hii  benefidiil  tUte  to  ttrtf   teMdu^,  him « trustee. 
which  prestnikiftimi  fm^  apcm  tbe  fihpliai  exdifttoh 
tftiki  %ht  wlMAe^  hf  ftft  txpntB  gift  of  &  part ;  Ihe  wMitj 
bf  whteh  iufgametrt,  however,  his  hden  fre^uefitly 
^uekiroif ed  try  gteat  aufhoHtie^.  (p)    And  m  tfa^  ptbpat 
^jfoithA  5f  the  ^resumptibA  is  thfe  inconyisftincy  of  ^kt 
tf^ptesk  pktiitvlikt  gift  with  thie  virtual  gift  of  tht^  VrhOtt 
t^illae  to  Che  ^ecutor,  wht^iiever  the  legacy  1i^  M)  ^}v«»i 
to  hilii  as  fiot  t<b  be  incotifitAeaC  with  Ms  isMtig  tk^ 
ftih  fetfueftt  bf  hh  legal  tide,  he  is  not  to  b^  d»]^veA 
of  it  by  ihb  legacy :  so  th^t  from  the  tMt  tiiytety  Itf 

<^)  See  Bifthep  Of  Ckyne  9.  Yoabg^  e  Ves.  07.     Uf^uherl  #•  Kiof » 
7  Yes*  J.  239.    King  v.  Dennison,  1  Yes.  and,  B.  ^8. 


jLu: — :   t.  .  ni 


which  {h%  Codrt  hiad  gone,  Was  thift.  If  I  gi?e  fo  A.  and  his  heirs  alt 
Wj  "jfeA  e^a^  bharged  With  my  dtehts,  this  %  k  d^tM  to  Wmftnr'a 
p'AMcnUt  p«iiipii9e,  but  not  Ion*  tKM  t^trtpOle^Mrlff.  l!f  thia  AM^  He 
upon  trust  to  pay  my  debts,  that  is  «  deTiee  for  a  {fortioakr  poipeec, 
and  nothing  more.  The  former  is  a  devise  of  the  estate  of  in- 
tieritance,  ibr  the  purpose  of  giving  tbe  devisee  (he  beneficial  in- 
t^^st,  sbbjeet  16  k  parUcalar  t>^rt)ioie ;  the  latter  Is  a  AeHkb  fl&r  a 
^HKnilar  ^r^se,  with  no  Iht^iAitfn  tb  ^v^  to  the  devljiee  Ae 
behefithil  intriretft.  Tfats,  he  bbserted^  Ww tbe diesning of tbeieVsiid 
pnttages  m  Hill  v.  the  Bishbp^^f  Dondcm^  aiMi  oth^r  tases  'before  Lovd 
Hardwicke,  who  mentioned  it  as  «  ground  ef  distinction  that  the  word 
trust  was  not  made  lise  of.  That  was  a  circumstance  to  be  attended 
to,  but  nothing  more.  If  the  whole  frame  of  the  will  created  a  trusti 
f6r  Hie  particular  t>ur{J0se  of  sUtlsfyld^  Vhich  the  estate  Was  d^hed^ 
the  law  was  the  same,  although  the  word  tnist  was  not  us^d. 

The  case  jut^t  adverted  to  turned  mainly  upon  the  diatindtion 
between  a  direct  trust  and  a  charge,  or  a  devise  upon  trust  and  a 
devise  subject  to  a  charge ;  though  in  equity  these  objects  are  en- 
ibrcecl  in  the  same  way.  And  it  was  considered  by  the  Court  to  be 
f  ery  clear  that  a  devise,  after  a  diredtion  that  aU  the  debts  should  be 
paid^  amounted  only  to  a  charge.  This,  then,  was  the  ground  of  the 
decision:  though  the  Court  gave  some  weight  to  the  drcn^iltknce 
that  the  devisees  were  infants,  whom  it  was  difficult  to  consider  as 
intended  to  be  trustees ;  and  also  to  the  fadt,  ihat  ihe  lieir  lUnik  i| 
benefit  under  the  will. 


!«, 
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cases  upon  this  subject  we  come  out  with  this  safe 

general  position  that,  where  a  legacy  is  consistent  with 

the  executor's  assertion  of  his  legal  right  to  the  whole, 

he  shall  not  be  thereby  excluded  from  it.  (c) 

WbeniegMiM      Unequal  legacies  to  two  or  more  will  not  take  from 

^•tol^  not  them  their  claim  to  the  residue,  as  by  such  inequality 

desired  of  tiM  .^  ^^^  bcqucsts  to  them  the  testator  may  reasonably  be 

supposed  to  have  intended  to  make  the  benefit  of  the 
one  greater  than  that  of  the  other,  notwithstanding  their 
equal  title  to  the  undisposed  of  residue,  {d)  And  it  is 
said,  that  the  executors  are  not  made  trustees,  by  specific 
legacies  to  each  of  them,  on  account  of  the  inequality 
of  benefit  which  they  may  be  supposed  to  take  in  such 
a  case,  (e)  If  in  some  cases,  where  they  have  had  un- 
equal legacies,  they  have  been  declared  trustees,  those 
cases  have  either  turned  upon  other  reasons,  or  hare 
been  disapproved  of  by  weighty  authorities. 

The  same  reasoning  holds  where  a  legacy  is  given  to 
one  only  of  two  executors.  (/)     Though  it  has  been 
said  that  a  bequest  to  one  of  two  executors  for  his  care, 
makes  them  both  trustees,  (g) 
Norwberea         Where  a  gift  to  an  executor  is  only  an  exception  out 
w^f^cV    of  another  legacy,  he  is  not  thereby  excluded,  for  such 
legaqTto^Mio-   a  rcscrvc  out  of  a  bequest  to  another  person  is  not  incoa- 
thw  pcnoa.     gigtent  with  his  taking  the  residue.  As,  if  a  library  be  be- 
queathed to  J.  S.,  out  of  which  the  executor  is  to  select 
a  certain  number  of  books  for  himself,  it  is  no  exclusion 

(c)  Bowker  r.  Hunter,  1  Bro.  C.  C.  332.     Horabj  r.  Finch,  5 

Ves.  J.  80. 
(i/)  Bowker  v.  Hunter,  1  Bro.  C.C.  3^8.     Oliver  r.  FreiTen,  ibid. 

689.     Griffiths  r.  Hamilton,  12  Ves.  J.  998.     Rawlins  r.  Jennings, 

13  Ves.  J.  39. 

(e)  Bishop  of  Cloyne  v.  Young,  2  Yes.  97. ;  and  see  Blinkhora  r. 
Feast,  ibid,  29.  and  the  note  bj  Mr.  Cox,  to  Farrington  v.  Knightlej , 
1  P  Wms.  550. 

(/)  Dawkin<}  v.  Mason,  4  Bro.  P.  C.  Ed.  Toml.  7  ;  and  see  Blinks 
horn  V.  Feast,  2  Ves.  29. 

(g)  White  V.  Evans,  4  Ves.  J.  22.  Both  the  executors  had  legacies, 
and  one  for  his  care  and  trouble :  but  no  evidence  was  offered  in  fitvoor 
of  him  whose  legacy  was  not  for  his  care  and  trouble. 
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from  the  residue.  (A)  Nor  will  a  gift  of  only  a  limited 
interest  operate  to  his  prejudice  ;(t)  as  such  a  legacy 
is  considered  in  the  light  of  an  exception  out  of  the 
entire  interest. 

If  an  executor  be  an  infant^  it  is  said  that  a  legacy  ^  ^««^«y  ^m 
to   him  shall  not  deprive  him  of  the  residue ;  for  the  prpsumption 
presumption  in  such  a  case  is,  that  a  benefit  and  not  a  ffnt'^xecutor' 
trust  was  intended,  {k) 

Where  a  legacy  is  given  to  an  executor  for  his  care  wbere  a  legacy 
and  trouble^  (/)  or  where  the  will  directs  that  he.  shall  exfi^utorforhb 
be  paid  for  his  trouble^  (m)  he  is  considered  as  excluded  pmumption  ii 
from  the  residue.  ^JLThh?   . 

And  wherever  the  testator  shews  that  he  regards  bis  exe- 
cutors as  having  a  mere  official  duty^  they  become  trustees : 
thus  where^  after  naming  executors,  he  entreated  them  to 
take  the  trouble  of  getting  in  his  estate,  they  were  held 
by  these  words  to  be  excluded  from  any  benefit  in  the 
undisposed  of  residue,  (n)  So  if  the  executors  are  re- 
quested to  be  so  kind  as  to  take  upon  themselves  the 
execution  of  the  will,  (o) 

It  is  of  no  importance  as  to  the  inference  from  the  whether  a  le- 
bequest  to  the  executor,  whether  the  legacy  be  great  or  m  raises  the 
small,  {p)     A  bequest  of  a  sum  for  a  ring  has  operated  ^^^the"^  ' 
to  exclude  him.  {q)    And  so  where  a  legacy  of  20/,  was  •***^'*^"'- 
g^iven  him  for  mourning,  the  surplus  was  decteed  to  be 
distributed,  (r)     But  the  point  has  been  variously  de- 

(A)  1  P.  Wms.  550.  D.  1.     Griffith  t>.  Rogers,  Prec.  in  Ch.  2S1. 

(f)  Lady  Granville  v.  Duchess  of  Beaufort,  1  P.  Wms.  114«  Jodm 
©.  Westcomb,  Prec.  in  Ch.  316. 

(At)  Lamplugh  v.  Lamplugh,  1  P.  Wms.  112.  See  also  Blinkhorn 
V.  Feast,  2  Ves.  30. ;     Williams  v,  Jones,  10  Ves.  J.  77. 

(/)  Rachfield  ©.  Careless,  %  P.  Wms.  157.;  and  see  Farrington  v* 
Ruightley,  1  P.  Wms.  549  n.  See  also  Abbott  v.  Abbott,  6  Ves.  J. 
225,  and  the  cited  cases. 

(m)  Dean  v.  Dalton,  2  Bro.  C.  C.  636. 

(«;  Cordell  v.  Noden,  2  Vern.  148. ;  and  see  1  Bro.  C.  C.  331. 

(o)  Lord  North  v.  Purdon,  2  Ves.  496. .  Selley  v.  Wood,  10  Ves 
71. ;  and  see  Giraud  9«  Hanburj,  3  Meriv^  150. 

(p)  Wilson  o.  Ivat,  2  Ves.  166. 

(g)  Nisbett  o.  Murray,  5  Ves.  158« 
(r)  Cook  V.  Walker,  cited  2  Vern.  676. 


ft^t  C&n^ttuetwn  of  WUU.         []»art  nr. 

Htminefd.    Thus,  tfi  Wlkon  t>.  Ivat,  (s^)  it  was  Aoogftt 

by  Sit  J.  Stratfg^y  that  H  iMHtning  was  left  to  «il  Um 

r^tioili,  the  ^xeeotor  l)eiDg  one,  this  would  boC  be 

such  a  legacy  as  to  raise  a  trust  for  the  next  of  kin. 

And  Lord  Hardwicke,  in  Buffar  v.  Bradford,  (i)  ex- 

^Ms»ed  an  opinien  that  a  legacy  to  the  executor  for 

fiiMtiiing  for  hinfsetf  and  his  wife  and  children.  shoiiM 

not  exclude  him  from  the  residue.     Sir  William  Grant 

WMt  no  further  in  Soathhouse  d.  Bate,  (le)  than  to  say 

tlist  in  8^me  ease^,  a  legacy  for  meuming  bad  been 

held  sufficient  to  turn  efxecators  into  trustees. 

^^^^-        The  relationship  of  the  executor  to  the  testetor  ^nl 

ccntor  to  the    fiot  preTOUt  tfao  mfsrenco  in  favour  of  the  next  of  kio,  if 

opefmtet'witil[    ftkig^y  is  giveu  to  «uoh  executor  by  the  w91.    Akhoug^ 

fnE!!^^<^    if  parol  evidence  is  let  in,  sttdiaeironihstaflcemigiiC  af- 

tofd  a  eorixrfM>iati¥e  argument  to  rebat  the  presoniptios. 

Thus,  in  Petit  t.  Smith,  (x)  where  the  executors  wefe 

testators  brothers ;  and  in  Careys.  Gooding,  (jf)  wbei^ 

they  w«re  the  testator's  brother  and  nephew ;  they  weve 

declared  trustees,  having  in  both  Ibose  eases  legacies  €lf 

A  ^^r^  ^"^  «ti  equal  amount.    And  it  is  now  well  settled,  that  if  Ihe 

Bjtffafwaut^  neiA  of  kin  bas  a  legacy,  this  witt  not  prevent  the  re- 

"*^^'      eultancy  of  a  trust  for  his  benefit  from  the  executor's 

'having  also  a  legacy.  (0)    And  where  the  legacy  to  the 

-tieitt  df  kin  was  one  shilling  only,  the  executor  having 

^  l^ey  was  construed  « trastee  for  the  next  of  kiB.(a) 

But  in  Thornton  v.  Tracy^  {b)  Sir  P.  Arden  thou|pbt 

that,  though  the  legacy  of  one  shilling  woidd  not  of 

itself  prevent  the  resultancy,  it  might  be  a  stiong 

cumstance  coupled  with  parol  evidence. 


(«)  3  YsB.  lim.  <<)  ft  Atk.  ftftft. 

00  ft  Yes.  and  &  S09. 

(«)  1  P.  Wms.  7.    AndMe  N^wiUiflv.  JsluiMa,ft  Atic46. 

O)  i  Bia.  iia 

<«)  Sm  FanlD|tan  v.  KaigkUsj,  1  P.  Wmi.  M4;  ad«eaft  P. 
Wms.  ftlS.y  ft  Adu  4$.y  ft  Wms.  410.,  1  Bro.  C«  C.  Kft.,  10  Yas.  J* 
.5.y  1ft  Yes.  J.  909. 

(a)  Andrews  v.  Clark,  ft  Ysi.  m. 

(ft)  ft  Yes.  J.  465. 
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If  a  testator  makes  his  wife  his  executrix^,  and  gives 
her  a  legacy^  she  is  thereby  made  a  trustee  for  the  next 
of  kin.  (e)  But  she  will  still  be  entitled  to  her  share,  with 
the  next  of  kin,  under  the  statute  of  Distributions,  {d) 
And  it  is  to  be  observed,  that  if  the  bequest  to  the  wife 
executrix  be  of  a  part  of  her  own  fortune  ;  (e)  or  of  her 
wearing  apparel,  watch^  and  rings ;  she  is  not  thereby 
made  a  trustee  of  the  residue  ;  for  these  things  would 
belong  to  her  without  the  wiU^  as  her  paraphernalia. 

A  joint  legacy,  whether  pecuniary  or  specific,  would 
obviously  operate,  like  equal  legacies,  to  raise  a  trust 
for  the  next  of  kin.  (/)  And  where  executors  have 
equal  k^cies,  a  devise  to  them  by  the  same  will  of  a 
real  estate  in  unequal  proportions  will  not  prevent  the 
presumption  against  them  arising  from  the  equal  per« 
sonal  legacies,  (g*) 

The  situation  of  the  persons  named  executors  has 
sometimes  of  itself  operated  in  favour  of  the  next  of 
kin;  as  where  a  partnership  firm  were  made  execu- 
tors :  (A)  and,  in  another  case,  where  a  testatrix  ap- 
pointed the  then  American  ambassador,  or  such  other 
person  as  should  be  the  American  ambassador  at  the 
time  of  her  death,  to  be  her  executor.  Sir  Wm.  Grant 
thought  that  a  corroborative  inference  might  be  drawn 
from  the  situation  of  the  party  so  appointed,  (t) 
*  If  an  executor  is  not  made  a  trustee  of  the  whole 
residue,  but  only  of  a  particular  fund,  he  does  not  thereby 
become  in  equity,  a  trustee  for  the  next  of  kin.  {k) 

(c)  Gobsall  V.  Soanden,  2  Eq.  Abr.  444.  Martin  'o.  Rebpur^  1  Bro. 
C.  C.  154.    Ward  o.  LaDt,  Free.  in.  Ch.  182.     Lake  o.  Lake,  Ambl. 

(d)  Gobsall  v.  Sounden^  %  Eq.  Abr.  445.  Martin  v.  Rebow,  1- 
Bro,  C.  C.  154. 

(e)  Lawson  v.  Lawson,  4  Bro.  P.  C.  Ed.  Toml.  21. 

(f)  Skrimpton  v.  Stanhope,  cited  3  Atk.  330. 

(g)  Mackieston  v.  Brown,  6  Yes.  J.  64. 
(h)  De  Mazar  v.  Pybns,  4  Yes.  J.  644. 
(0  Urquart  v.  King,  7  Yes.  J.  230. 
Ik)  FnAt  V.  Sladden,  14  Yes.  J,  198. 
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Whether  a  re- 
venionary  in- 
terest given  to 
the  executor 
excludes  him 
from  the  resi- 
due. 


A  conditional 
or  qualified 
legacy,  not  an 
exclusion. 
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But  if  certain  persons  are  named  executors^  and  in  a 
distinct  clause  of  the  will  receive  tbie  appeDation  of 
trustees^  it  seems^  that  such  a  designation  of  them  will 
alone  deprive  them  of  their  right  to  the  residue  undis- 
posed of  (/)  If,  however^  the  persons  appointed  exe- 
cutors are  also  made  trustees  of  a  particular  part  of  the 
testator's  property;  the  mere  appellation  of  trustees  af- 
terwards given  to  them  by  the  testator  will  not  make 
them  trustees  for  the  next  of  kin^  being  applicable  to 
them  only  in  relation  to  the  particular  trusts,  (m) 

A  reversionary  interest  given  to  the  executor  after 
a  life  interest  was  considered  in  the  case  of  Seley  r. 
Wood,  (z)  by  Sir  W.  Grant,  as  sufficient  to  exclude  him 
from  the  residue  ;  in  which  it  is  to  be  observed  that, 
the  whole  interest  in  reversion  was  given  to  the  execa- 
tor.  Had  the  interest  given  to  the  executor  been  for 
his  life  only,  as  his  ever  coming  into  the  acVu^l  pos- 
'session  would,  in  such  case,  be  doubtful,  it  might  well  be 
questioned  whether  such  a  gift  would  have  been  of  force 
to  deprive  the  executor  of  his  claim  to  the  residue. 
The  opinion  of  Lord  Eldon,  in  Lynn  v.  Beaver,  (a) 
seems  to  have  leaned  strongly  in  favour  of  the  execu- 
tor's claim,  when  opposed  only  by  such  a  precarious 
interest  in  the  reversion. 

< 

It  has  been  held,  also,  that  a  conditional  or  qualified 
legacy  will  not  turn  the  executor  into  a  trustee  of  the 
residue  for  the  next  of  kin.  As  in  the  case  of  Noarse 
V.  Pinch,  (6)  where  a  legacy  was  given  to  an  executrix, 
provided  she  did  not  marry  ;  and  if  she  married  then  to 
another;  BuUer  J.  (sitting  for  the  Lord  Chancellor)  held 
the  executrix  not  excluded  from  the  residue.  The  same 
opinion  was  pronounced  by  Lord  Hiuriow,  in  Bowker 
V.  Hunter,  (c)  in  respect  of  a  qualified  legacy ;  and  a 


(/)  Pratt  V.  Sladden,  14  Yes.  J.  198. 
(lit)  Buttelej  V.  Windie,  2  Bro.  C.  C.  31. 
J.  198. 
(t)  10  Ves.  J.  75. 
(a)  1  Tarn.  65.         (b)  1  Ves.  J.  356. 


Pratt  V.  Slsdden  14  Yes. 


(0  1  Bfo.  c.  C  sn. 
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}  contingent  legacy  comes  under  the  same  reason  and 

I  principle^  for  which  the  case  of  Jones  v.  Westcombe  {d) 

f  is  an  authority. 

i  If  the  executor  is  made  a  trustee  of  the  legacy,  no  Executor  mutt 

'  ,  ,  ^     o      J'  have  tbe  bene- 

,    presumption  is  thereby  raised  to  exclude  him  from  the  ficiai  interest 
residue ;  for^  in  fact^  nothing  is  given  him.  (e)    And  it  toexciud^m. 
is  upon  an  equally  clear  principle^  that  a  legacy  given 
in  trust  for  the  executor  will  exclude  him  from  the  resi- 
due^ as  much  as  if  it  had  been  bequeathed  immediately 
to  himself.  (J) 

A  devise  of  real  estate  ou&rht  not  to  raise  any  pre-  Executor  not 

P  .  made  a  trustee 

sumption  to  defeat  the  executor^  as  such  a  gift  stands  of  t^e  residue 
in  no  inconsistency  with  the  supposition  of  his  being  hL  of  real 
intended  to  take  the  residue  of  the  personalty.     There^  ^ 
fore^  where  a  testator  devised  a  rent  charge  to  his  exe- 
cutor^ his  claim  as  such  to  the  residue  was  considered  as 
unaffected  thereby,  (g) 

Whether  if  a  legatee  under  a  will  be  made  executor  by 
a  codicil  to  the  same^  or  if  after  the  appointment  of  an 
executor  by  the  will^  a  legacy  is  given  to  such  executor 
by  a  subsequent  codicil^  he  is^  in  either  case^  excluded 
from  the  residue^  are  points  as  yet  undecided  ;  though 
the  teaning  of  the  Courts  appears  to  be  against  the 
executor.  (/^} 

Where  two  executors  are  appointed^  and  to  one  of  where  one  of 

^1  1  •        •  ^       »_•     ;        1.1  i_  •  two  executors 

them  a  legacy  is  given  for  his  trouble^  such  one  is  ne*  has  a  legacy, 
cessarily  excluded  by  the  form  of   the  legacy:   but 
whether  against  the  other  only  a  presumption   from 
this   circumstance  arises  in   favour  of   the  next  of 
kin^  subject  to  be  rebutted  by  evidence^  or  a  con- 

(c/)  Prec  in  Ch.  316. ;  see  Nisbett  v,  Marray,  5  Yes.  J.  158.  and 
see  Lynn  v.  Bea?er,  1  Turn.  63. 

(e)  Bishop  of  Cloyne  v.  Young,  9  Yes.  97. 

(/)  .See  per  Lord  Hardwicke,  in.Newstead.v*  Johnson,  9  Atk.  47* 

ig)  Per  Sir  W.  Grant,  in  Langham  o.  Sandford,  17  Yes.  J.  449. 
Ladj  Granville  o.  the  Dnchess  of  Beaufort,  3  Bro.  P.  C.  37. ;  and  see 
Wilson  9.  Ivat,  2  Yes.  J.  166.. 

(A)  2  Meriv.  1\y  22.  Holford  o.  Wood,  4  Yes.  90. ;  and  see  Muck- 
lesion  V.  Brown,  6  Yes.  J.  74. 
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Btructive  conclusioQ^  not  to  be  rebutted  by  evideace ; 
is  a  point  not  settled  by  tbe  authorities.  la  the  case 
of  Williams  v.  Jones,  (d)  Sir  W.  Grants  M.  P.,  after 
saying  that  the  question  was^  whether  in  tbe  circam- 
stance  that  one  has  a  legacy  for  his  trouUe^  there  is 
any  thing  more  than  a  presumption  against  the  other, 
(decisive,  if  unanswered),  declared  that  he  knew  of  ne 
rule  of  law,  that  if  one  executor  is  a  trustee,  the  other 
could  not,  even  with  the  intention  in  his  favour,  have  the 
beneficial  interest  attaching  upon  the  executor;  and 
parol  evidence  was  admitted  to  repel  tbe  presumption 
in  favour  of  the  next  of  kin,  against  the  executor,  t» 
whom  no  legacy  was  given.  By  this  case^  therefor^ 
the  general  position  which  occurs  in  several  caaes^  (e) 
that  if  one  executor  be  a  trustee^  on  whatever  coastmc- 
tive  ground,  his  co-executors  must  be  trcistees  ajse^ 
received  an  important  modification. 

But  in  the  subse^ent  case  of  Griffiths  e.Hamilton(/), 
Lord  Eldon  declared  his  oqpinion  that  ''the  principle 
established  in  White  v.  Evans,  (g)  that  if  one  of  the 
executors  is  a  trustee,  they  are  all  trustees,  is  clear,  b 
must  be  so  :  for  as  they  must  all  take  jointly,  theymuit 
be  all  trustees,  or  all  lake  the  residue  beneficially  among 
them." 
When  the  ^  There  are  cases  where  the  office  of  executor  has 
ted.  been' temporary ;  and  so  limited  as  to  g^ve  place  at  a 

particular  period,  or  in  a  certain  events  to  aaothet,  ap- 
pointed to  succeed  him.  Such  cases  hav<^  however^ 
been  usually  decided  upon  their  own  circamstaaces;  and, 
therefore,  do  not  generally  afford  any  niles  i4>plicahle 
with  certainty  to  other  cases.  It  appears,  however, 
to  be  a  principle  of  clear  deduction  that,  though  a  I^acy 
or  part  of  the  residue  may  be  given  to  a  temporuy 
executor,  those  who  are  i^pointed  to  succeed  to  the 

(d)  10  Ves.  J.  77. 

(e)  White  v.  Evans,  4  Ves.  J.  25.    Milnes  v.  SlaUr,  8  Ve«.  J. 
.308.    Sadler  v.  Turner,  ib.  624. 

(/)  12  Ves.  J.  308-  {g)  4  Ves.  J.  W. 
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office^  if  not  precluded  by  inference  of  intention  to  tlie 
contrary^  will  be  entitled  to  the  undisposed  of  residue,  (h) 

Where  a  testator^  by  his  will^  appointed  A.  and  B. 
executors^  and  by  a  codicil  revoked  the  appointment  of 
B.^  and  named  two  other  persons  G.  and  D.  executors  in 
his  place,  with  the  same  power,  authority,  and  share  of 
fais  estate  as  the  said  B.  would  hare  had,  by  virtue  of  the 
will  with  the  oilier  executor  ;"  it  was  held  that,  the  sub- 
stituted executors,  and  A.^  the  remaining  executor, 
should  each  have  a  third  of  the  residue,  (i) 

If  there  are  several  executors  entitled  to  the  surplus,  ??•??***■_![• 

*^       '  joint-tenants 

ihey  take  as  joint-tenants ;  so  that,  if  one  of  them  dies  of  the  raipiuB. 
txefore  the  division,  it  has  been  held  that  the  survivors 
"become  entitled  to  the  whole,  (it)  And  if  one  of  several 
executors  interested  in  the  surplus  does  not  prove  the 
will  till  after  the  death  of  his  ico-^^cecutors,  he  will  have 
a  right  to  the'  whole  by  survivorship.  (/)  Even  where 
f»art  has  been  divided,  so  much  as  remains  undivided 
will  belong  to  such  surdvor.  (m) 

Where  the  will  has  been  prefaced  with  a  declared  Where  the  woi 
intent  to  dispose  of  the  whole  personal  estate,  an  infer*-  with  a  deciani- 

^  1?  XL  X        i_         I.  ^x»  tionofinten- 

ence  m  ravour  of  the  executor  has  been  sometimes  tion  to  dispoee 
drawn  from  that  circumstance.   Thus,  where  a.testatrix,  mldQeT  how 
after  enumerating  the  particulars  .of  her  personal  estate,  Iq^^s^^''' 
expressed  her  intention  to  dispose  of  the  same  by  her  ^erebyaffoct- 
(mil.  Lord  Macclesfield  observed  that  those  expressions 
were  material  in  £enrour  of  the  executor.    His  JLordship, 
in  that  case,  decreed  for  the  executor,  who  had  a  legacy 
by  the  will ;  but  it  is  to  l>e  observed  that  there  was  rparol 
evidence  to  rebut  the  presumption  arising  from   thslt 
circumstance,  (n) 

'  Other  Judges  have  considered  these  initiatory  de- 
clarations as  of  small  weight,  where  the  executor  has  a 
legacy,  to  repel  the  presumption  in  favour  of  the  next  of 

(A)  Mason  v.  Hawkins,  4  Bro.  P.  C.  7.    Ed.  f  oml. 

(0  Frewin  v.  Relfe,  2  Bro.  C.  C.  220. 

{k)  Bishop  of  Cloyne  v.  Young,  ^  Ves.  97.  per  Lord  Hardwicke. 

(/)  Griffiths  tr.  Hamilton,  12  Yes.  J.  298.  (m)  Bid. 

(n)  Duke  of  Rutland  v,  Duch.  of  Rutland;  2  P.  Vfm.  210. 
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kin  from  that  circumstance,  (o)  In  the  case  of  Clennell 
V.  Lewthwaite  (p)  Sir  P.  Arden,  M.  P.  took  no  notice 
of  the  words  with  which  the  testator  began  his  wiU^ 
''  being  mindful  to  dispose  of  my  worldly  estate^  I  do 
make  this  my  last  will  in  manner  following."  The  exe- 
cutor had  a  legacy :  but  parol  evidence  was  admitted  to 
repel  the  presumption^  and  his  Honour  decreed  in  his 
favour.  Lord  Loughborough  affirmed  that  decree  upon 
the  same  ground  ;  observing  only^  on  the  effect  of  the 
general  declaration  at  the  beginning  of  the  wiU^  that, 
^'  though  a  slight  circumstance^  it  was  not  wholly  to  be 
laid  out  of  the  case  that  the  testator  had  set  out  with 
a  declaration  of  intention  to  dispose  of  aU  his  property." 
Where  these  general  words  intimating  or  declaring 
an  intention  to  make  a  total  disposition  are  introduced 
after  the  appointment  of  executors^  the  inference^  as 
iar  as  they  afford  any^  would  appear  to  \>e  ttdverse 
to  the  executor's  interest ;  for  it  shews  that  the  tes- 
tator meant  the  whole  to  be  the  subject  of  the  sub- 
sequent disposition^  and  did  not  conceive  that^  by  the 
appointment  of  executors^  he  had  already  disposed 
thereof.  (9)  But  in  the  case  from  which  we  borrow  this 
dictum,  there  were  other  circumstances  in  the  will  which 
induced  the  decree  against  the  executors.  And,  in 
another  case^  where  the  testator  directed  certain 
charges  to  be  paid  ^'  out  of  the  residue  of  my  personal 
estate^  which  I  have  not  herein  disposed  of/'  and  then 
appointed  executors.  Sir  W.  Grant  would  not  found 
upon  these  words  any  inference  against  the  executors^ 
to  whom  he  decreed  the  residue^  only  one  of  them  hav- 
ing a  legacy,  (r). 
Ezecnton  may      Exccutors   may>  in  some  cases,  be  trustees  of  the 

Decome  tnio- 

tees  for  the      moucy  in  their  hands^  undisposed  of  by  the  will,  for 
the  heir  at  law  of  the  testator.     As  where,  they  are 

(o)  Willis  o«  Brady,  Barn.  64.    Noorse  9.  Finch,  2  Ves.  J.  78. 
(p)  2  Yes.  J.  465,  644,  650. 

(9)  See  Girand  v.  Hanborj,  per  Sir  W.  Grant,  3  Merir.  150* 
(r)  Pratt  v.  Sladden,  14  Ves.  J.  193. 
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directed  to  sell  the  real  estate  for  particular  purposes, 
Bnd  in  the  event  there  remains  in  their  hands  a  sur- 
plus of  the  produce  of  the  sale  not  required  for  the 
special  objects  of  the  trusty  the  money  will  belong  to 
the  heir  as  actually  a  part  of  the  real  estate  not  dis- 
posed of  (s) 

Slight  intimations  also  of  a  testator's  intention  will  ^u^tfc"  °''^* 
make  iegateeis  trustees  for  others  ;  and  words  of  request, 
recommendation,  or  desire,  will  have  that  effect,  (t) 
Wherever  the  object  for  which  a  legacy  is  given  is 
in  any  way  distinctly  marked,  the  legatee  is  held  a 
trustee  for  effectuating  the  testator's  intention,  (u) 
And  even  if  a  bequest  charged  with  an  annuity  lapse,- 
by  the  death  of  the  legatee  ;  yet  the  executor  or  resi- 
duary legatee,  or  whoever  takes  the  benefit  of  the  lapse, 
"will  be  held  a  trustee  for  the  annuitant,  (x) 

Where  the  executor  has  a  legacy  we  have  seen  that,  AdmUsibUity 
by  such  gift,  a  strong  presumption  is  raised  against  him,  dence. 
and  in  fovour  of  the  next  of  kin,  as  to  the  interest  in  the 
undisposed  of  residue  :  it  is  now  to  be  considered  how 
far  this  presumption  may  be  rebutted  by  evidence  of 
matters,  dekars  the  will,  shewing  a  contrary  intention  in 
the  testator.    In  the  earlier  cases  there  was  a  very  gene- 
ral repugnance  to  admit  parol  evidence,  in  opposition  to 
this  equity  for  the  next  of  kin.    It  was  a  vexata  qunestio, 
on  which  there  was  a  great  variety  of  opinion.   It  seems, 
indeed,  that  the  hesitation  so  frequently  expressed  in  the 
old  cases  to  receive  this  extrinsic  evidence  arose,  in  a 
great  degree,  from  the  doctrine  that  in  courts  of  equity 
an  executor  was  not  to  be  considered  as  any  thing  more 

(#)  Hutcheson  v.  Hammond,  3  Bro.  C.  C.  148.  Cruse  v.  Bariej, 
3  P.  Wms.  22,  and  note  (1).  Carrie  v.  Pye,  17  Ves.  J,  463.  Den- 
nison  v.  King,  1  Ves.  and  B.  279. 

(0  Lewis  V.  King,  2  Bro.  C.  C.  603.  Malcott  v.  Brucey,  1  Ves. 
208.     Morice  v.  Bishop  of  Darham,  10  Ves.  J.  5)6. 

(ii)  Wilts  V.  Boddington,  3  Bro.  C.  C.  95.  Moggridge  v.  Thack- 
well,  1  Ves.  475.     Collier  v.  Collier,  3  Ves.  J.  33. 

(«)  Oke  V.  Heath,  1  Ves.  142.  Paice  v.  Archbishop  of  Canterbury, 
14  Ves.  J.  370.     James  o.  AUen>  3  Meriv.  17, 
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than  a  trustee,  (x)  But  since  the  case  of  Foster  r. 
M unt^(y)  an  executor  has  been  uniformly  regarded  as  en- 
titled to  the  whole  undisposed  of  residue,  unless  there  is  a 
strong  presumption  to  the  contrary,  which  a  legacy  giYen 
to  the  executor  was,  in  that  case,  considered  as  afFording. 

Mr.  J.  Buller,  sitting  for  the  chancellor,  in  Nourse 
V.  Finch,  {z)  disclosed  an  opinion  very  adverse  to  the 
admission  of  parol  evidence  at  aU^  in  such  cases  ;  avow- 
ing the  short  period  of  his  authority  in  that  Court  as 
his  reason  for  declining  an  opposition  to  the  numerous 
determinations  which  favoured  the  contrary  doctrine. 
It  appeared  also  to  be  the  clear  opinion  of  that  Judge, 
that  at  most,  only  that  evidence  could  be  admitted^  even 
as  the  authorities  then  stood,  which  aj^Iied  to  the  time 
of  the  making  of  the  will ;  and  he  probably  would  have 
rejected  the  evidence  offered  on  that  ground,  if,  under 
his  third  view  of  the  case,  it  had  not  been  c\e^t  against 
the  executrix. 

But  since  the  case  of  Clennell  v.  Lewthwaite,  {a) 
in  which  the  reasoning  of  the  Court,  in  Nourse  v.  Fincb^ 
was  much  under  review,  and  ably  observed  upon :  it 
seems  to  have  been  regarded  as  settled,  that  pard 
evidence^  of  all  kinds,  is  admissible^  to  rebut  the  re- 
sulting equity  for  the  next  of  kin,  arising  from  any 
matters  in  a  will  presumptively  excluding  the  executor 
from  the  benefit  of  his  legal  title  to  the  undisposed  of 
residue.  And  it  appears  to  be  of  no  importance,  as  to 
the  mere  question  of  admissibility,  whether  the  matters 
in  proof  were  contemporary  with,  or  subsequent  to,  the 
will;  although  there  is  a  great  difference  in  the  weight 
of  the  testimony,  as  it  refers  to  a  contemporary  or  sub- 
sequent period. 

(»)  See  the  case  of  Duke  of  Rutland  v.  Duchess  of  Roflajid, 
ft  P.  Wms.  212. ;  and  the  observations  of  Powis  J.  in  Richfield  o. 
Careless,  1  P.  Wms.  54&  That  an  executor  or  adnunistitttor,  hamg 
paid  aU  debts,  legacies,  and  fiineral  expenses,  was  compeUable  to  ditidt 
■Aong  the  next  of  kin,  seems  to  hare  been  a  propositmi  iasdverteatlj 
laid  down  in  2  Inst  33. 

Cy)  1  Vent*  473.     2  Vem.  676. 

(»)  1  Ves.  J.  344.  (c)  4  Ves.  J.  471. 
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All  the  cases  were  then  set  forth  in  the  order  of 
time  in  which  they  were  decided ;  and  profoundly  com- 
mented upon  by  the  late  Lord  Alvanley^  who  yielded  to 
the  pressure  of  authorities  for  admitting*  the  extrinsic 
evidence  in  these  cases^  except  where  the  expressions 
of  the  will  carried  so  prevailing  an  import  against  the 
executor^  as  to  amount  to  a  declaration  of  trust  for 
the  next  of  kin ;  which,  according  to  the  effect  given 
to   it  in  Rachfield  v.  Careless^  (1)  will    shut  out  all 


(1)  It  is  to  be  observed  that  in  the  case  of  Rachfield  v.  Careless, 
as  the  same  is  reported  in  2  P.  Wms.  158,  evidence  seems  to  have 
been  admitted  in  favour  of  the  next  of  kin  ;  npon  which  Mr.  Coxe 
remarks,  that  it  appears  to  be  the  only  case  in  which  parol  evidence 
has  been  admitted  in  favour  of  the  next  of  kin.     Nothinir,  indeed.  Of  the  distinc- 
is  more  obvious  than  the  distinction  between  raising  and  rebutting  a  admitUnTc^. 
presumption  or  an  equity ;  for  the  former  of  which  objects  parol  dence  to  raUe^ 
and  extrinsic  evidence  can  never,  without  great  violation  of  prin-  ^uityr*      ** 
ciple,  be  admitted.     But  the  equitj  ought  first   to   be   raised   bj 
the  presumptive    construction  of  the   instrument,  to  which   equitj 
parol  evidence  may  be  opposed;   and  then  it  follows,  npon  sound 
maxims  'both  of  law  and  equity,  that  parol  evidence  may  likewise 
be  adduced  in  opposition  to  this  rebutting  evidence,  and  in  support 
of  the  original  presumptive  equity.      And  this,  it  is  apprehended, 
has  been   the   most  approved  rule  of  proceeding;    so  that  the  ob- 
servation of  the  learned  editor  just  alluded  to  must  be  understood 
as  adverting  only  to  the  inadmissibility  of  parol  evidence  in  the  first 
instance,  and  for  the  purpose  of  raising  the  equity  for  the  nearest  of 
kin  against  the  legal  tide.     Indeed,  the  parol  evidence,  in  the  case 
last  mentioned,  for  the  next  of  kin,  seems  to  have  been  superfluous ; 
since    the   presumption   against   the  executor,   from  the   particular 
language  of  the  bequest  to  him,  was  so  strong  as  to  amount  to  a  de* 
claratlon  by  the  will  itself.   The  case  of  Langham  o.  Sandford,  17  Yes. 
J.  435,  agrees  with  all  that  has  before  been  said  in  this  note ;  and 
though  in  that  case  the  particular  legacy  given  to  the  executor  was 
accompanied  by  an  exception  of  part  of  tl^e  property  which  was  the 
subject  of  it,  and  which  part,  not  being  otherwise  disposed  of,  would 
have  fallen  into  the  residue,  and  so  have  defeated  the  testator's  pur- 
posQ)  considering  the  legacy  not  as  an  exclusion  ;  yet  such  exception 
was  not  held  to  afford  any  inference  in  prejudice  of  the  executor. 
The  case  was,  however,  decided  against  the  executor,  on  account  of 
the  weakness  of  the  evidence  which  was  adduce^]  on  his  side.     Upon 
the  whole,  it  maj  be  stated,  that  the  leaning  of  Courts  of  equity  is 
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access  to  argument  from  external  circumstances.  Fi- 
nally^ in  Trimmer  v.  Bayne,  (c)  the  doctrine  received 
its  full  confirmation  from  the  present  Chancellor^  who 
declared  the  sum  and  s^nse  of  all  the  authorities  to  be, 
that  all  parol  declarations,  whether  made  before,  or  of, 
or  after,  the  making  of  the  will,  were  admissible  to  rebut 
presumptions,  though  they  are  not  all  alike  weighty  and 
efficacious.  Although  they  may  consist  of  conversations 
with  people  who  have  nothing  to  do  with  the  question, 
or  of  declarations  provoked  by  impertinent  enquiries, 
in  whatever  form  they  arise,  they  are  cdl  evidence, 
though  entitled  to  very  different  credit  and  weight, 
according  to  times  and  circumstances ;  as  will  be  further 
explained  in  the  succeeding  Section. 


SECT.  VIL 


Testator* 8  Declarations,  how  far  evidence. 

IN  the  case  of  Druce  v.  Dennison,  (d)  Lord  EMod 
observed,  that  formerly  the  courts  were  very  jealous  of 
admitting  evidence  of  declarations  by  the  testator,  ex- 
cept such  as  were  made  by  him  about  the  time  of  mak- 
Contemporary  ing  the  wiU ;  and  towards  the  conclusion  of  his  judg- 
are  most  to  be  mcnt  iu  that  casc  he  remarked  that,  in  receiving  parol 
attended  to.      ^yijencc,  it  gavc  him  great  satisfaction  to  find  that 

(c)  7  Ves.  J.  518.  (d)  6  Ves.  J.  385. 


itronglj  against  the  executor's  being  excluded  by  having  a  puticnlv 
legacy  bequeathed  to  him ;  and  in  the  case  of  King  v*  DeniiiMii,  1 
Ves.  and  Beames  278.  it  was  obserred,  by  the  present  ChascelWr, 
that  the  doctrine  had  given  so  litUe  satisfaction  that  case  npoo  ease 
had  occurred  paring  down  its  application,  until  it  was  not  easy  tm  mj 
upon  what  foundation  it  stood. 
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it  vfas  ccmtemporary  With  the  will.  So  in  Nourse 
V.  Ftneh^  (e)  Buller  J.  expressed  a  strong  opinion 
against  admitting  declarati(ms  which  did  not  take 
place  at  the  time  of  making  the  will.  And  the  further 
we  go  back^  in  tracing,  this  disposition  to  reject  parol 
eridence  of  declarations  made  before  or  after  the  wiH^ 
the  more  strongly  we  find  it  expressed.  Thus^  Lord 
Hardwicke  observed  (/)  that  the  time  of  making  the 
dedaratiods  was  very  material^  and  no'  regard  ought  to 
be  paid  to  declarations  not  made  at  the  time  of  making 
the  wiU.  Thus;  aiso^  in  the  case  of  the  Duke  of 
Rutland  r.  the  Duchess  of  Rutland,  (g)  it  was  said 
by  Lord  Macclesfield, !  that  allowing  parol  evidence 
was  exceedingly  dangerous,  and  not  to  be  done  in  the 
case  of  declarations  made  at  a  different  time  from  that  of 
making  the  will.  And,  again,  by  Tracy,  J.  {h)  it  was 
said,  that  no  regard*  ought  to  be  paid  to  expressions 
before  or  after  the  making  of  the  will,  which-  possibly 
might  be  used  by  the  testator,  on  purpose  to  disguise 
what  he  was  doing,  or  to  keep  the  family  quiet,  or  for 
other  Becrrt  motives  or  inducemehts. 

The  positions  of  the  present  Chancellor  in  Trimmer 
V.  Bayne  (i)  are  to  be  read  with  discrimination  :  what 
he  there  observes  as  to  the  general  admissibility  of  parol 
declarations  is  applicable,  and  was  applied  only,  to  the 
question,  whether  an  executor  being  also  a  legatee  in  a 
will  is  a  trustee  for  the  next  of  kin,  or  beneficially  en- 
titled to  the  residue  undisposed  of ;  which  is  a  question 
of  rebutting  an  equitable  presumption,  as  has  been 
explained  in  another  place.  His  Lordship  then  lays 
down  the  affirmative  with  respect  to  the  general  ad- 
missibility of  parol  declarations  to  repel  this  presumption 
of  equity  in  favour  of  the  next  of  kin,  with  the  follow- 
ing important  distinctions,  viz.  that  in  the  degrees  of 

(<?)  1  Ves.  J.  359.  (/)  1  Ves.  324. 

(g)  2  P.  Wm8.215.  (A)  2  Vem.  625. 

(0  7  Ves.  J.  517*  and  ie«  L71111  v.  BeaTer,  per  Lord  Eldoa,  1 
Tom.  68. 
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mSl*«^?*'  such  evidence^  contemporary  declarations  are  clearly  of 
more  to  be Ve-  the  greatest  weight.  Next  to  such  contemporary  dc- 
•ucb  as  were  clarations^  thoso  which  are  made  after  the  making  of 
Sbe  will.  ^'^     the  will  are  the  most  efficacious ;  for  a  declaration  tjfier 

the  will  as  ixi  what  the  testator  had  done  is  entitled  to 
more  credit  than  one  before  the  will  as  to  what  he  m- 
tended  to  do^  for  that  intention  may  Tery  i^ell  be  altered  : 
but  he  knows  what  he  lias  done^  and  is  much  more 
likely  to  speak  correctly  as  to  that^  than  as  to  what  he 
proposes  to  do. 

2ird!^^or      ®"*  ^**^  these,  and  perhaps  other  distinctions^  such 
weiffht  all  these  parol  declarations  by  a  testator  are  aH  alike  admissible 

declaratioDs  -  -         , 

areadmiMibie.  — ^thcy  are  to  be  decided  upon  by  their  weight — but  by 

their  nature  they  are  all  admissible,  (k)  The  caution, 
however,  with  which  all  declarations  by  a  testator 
should  be  admitted,  is  well  pointed  out  fa  the  same 
judgment,  in  Trimmer  v.  Bayne,  viz.  that  these  decla- 
rations may  be  made  with  a  view  to  delude,  as  being 
thought  a  necessary  artifice  to  keep  the  peace  of  fiuni- 
Ues  :  and  in  the  same  case,  it  was  one  of  the  grounds 
of  the.  judgment,  that  the  declarations  there  stated  to 
have  been  made,  and  offered  as  evidence,  had  an 
evident  purpose  of  deceiving  the  person  making  the 
inquiry. 

(k)  Vide  Trimmer  v.  Bayne,  7  Ves.  J.  510, 
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